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] Bill of Complaint. 
es ah kas 
STATE OF CALIFORNIA: 
In the Superior Court, County of Sacramento. 


SAMUEL Norais, Plaintiff, 
vs. 


James B. Haacoin and Lioyp Tevis, Defendants. 


Plaintiff, complaining of the defendants, avers: 
? I. 


That between the — day of ——, 1849, and the 22d day of April, 
1861, he was the owner in fee, in possession, and entitled to the pos- 
session of a certain tract or parcel of land in said county and con- 
taining about 45,000 acres ard situate on the right bank of the Ameri- 
can river and known as the Rancho dei Passo; also a certain toll 
bridge across said river, in said county, commonly known as Lisles 

bridge; also lot number 6, in the block bounded by J and 


2 K and Front and 2nd streets, and lot number 5, in the block 
f bounded by L and M and Front and 2nd streets, in the city 
“ of Sacramento, in said county and State. 
, 
a I. | | 
That on or about the Ist day of January, 1856, the said defend- 


ants became, ever since have been, and still are the trusted agents 
and attorneys of this plaintiff, and in and about the business affairs 
of plaintiff connected with said rancho and property the defendants, 
for a valuable consideration given, assumed to act as his agents and 
undertook, promised, and agreed with him to use care and diligence 
in and about his said affairs and conduct the same wholly for his 
use and benefit. 
ITI. 


i}! 
| 
| 
rr 
f 
pa That on the — day of , 1857, plaintiff was so injured by a 


blow on his head that he then and there became and was and until 
1883 he continued to be sick and unable to attend to his 

3 business affairs in person, and was wholly dependent on his 
said agents to transact lis business. 


: IV. 

That the whole business of plaintiff was during all said time en- 
trusted by him to defendants as his agents, and they assumed to act 
| as such agents and transact such business for him, and during all 

Bi that time the defendants were the confidential business managers for 

Mae plaintiff. 

ate V. 

| That in the years 1857, 1858, 1559, 1860, 1861, 1862, and 1863 the 
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defendants collected of moneys of plaintiff a large amount of moneys 
due him on rents of said real estate, promissory notes, bills receiva- 
ble, and tolls for crossing the said bridge, amounting in the aggre- 
gate to $500,000, and at all times while they were acting as such 

agents had on hand the moneys of plaintiff sufficient to pay 
4 all current expenses of plaintiff and all debts due or owing 

from him to others, and during all such times it was a part 
of the duty of defendants to pay such court expenses and debts and 
to see that the plaintiff did not suffer loss from judgments or sales 
of his property thereunder. 

VI. 

That in the year 1857, and while the defendants were the conifi- 
dential agents and trusted attorneys of plaintiff, and while the plain- 
tiff was sick and wholly unable to attend to his own business, the 
defendants combined and confederated together to cheat and defraud 
plaintiff out of his said estate, and in pursuance of said combina- 
tion and with a view to cheat and defraud plaintiff and to have and 
recover the said estate of this plaintiff the said defendants allowed, 
counselled, aided, and procured one A. Kk. Grim to obtain a judg- 

ment against this plaintiff in the district court of the sixth 
o judicial district of the State of California, in the county of 

Sacramento, number 4574, entered and docketed April 25th, 
1860, for $2,055.96, and thereunder, by direction and procurement 
of said defendants under an execution issued out of said district 
court, the sheriff of said county sold the said property in one lump 
to said A. H. Grim for $2,870, when the said real estate so sold and 
purchased was of value as follows: Rancho del Passo, $1,100,000 ; 
lot 6, in block bounded by J and K and Front and 2nd streets, 
$100,000 ; toll bridge, $100,000 ; lot 5, in block bounded by L and 
M and Front and 2nd streets, $12,000. , 


VIL. 


That, in pursuance of such conspiracy, the said defendants pro- 
cured one James Ross to obtain a Judgment against plaintiff for 
$2,063.12 in the district court of the 4th judicial district, in said 
State, entered and docketed therein October 17th, 1860, and there- 

under the said Ross, at the request of defendants and at their 
6 cost and as a judgment creditor and for the use of defend- 

ants, redeemed the said real estate from the said sale, and as 
such redemptioner, on the 22d day of April, 1861, the said Ross pro- 
cured from the sheriff of said county his deed conveying to the said 
Ross the legal title to all of said real estate for the use and benefit 
of the defendants, which deed was duly acknowledged and recorded 
in the oflice of the county recorder of said county of Sacramento on 
the 15th dav of May, 1861, in book 29 of Deeds, at page o¥1. 


VIII. 


That on the 19th day of March, 1862, the said Ross conveyed all 
of said property to one I’. T. Maynard by a deed recorded in the 
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office of said recorder in Book 34 of Deeds, at page 171, and on the 
30th day of May, 1863, the said Maynard conveyed said property to 
the defendant, Loyd Tevis, for the use and benefit of himself and 
his codefendant. 


7 : |».¢ 


That said conveyances from Ross to Maynard and from Maynard 
to Tevis were made in pursuance of directions and on the procure- 
ment of defendants with a view on their part to conceal the fact 
that they, in violation of their trust and in bad faith towards plain- 
tiff, were in the act of converting the property of their principal to 
their own use and involve the transaction in such intricasees as 
would hinder or altogether prevent plaintiff from discovering their 
said acts so done in bad faith. 

X. 

That as a part of the same transaction so carried on by defendants 
to secure to themselves the whole of the said estate of plaintiff they 
procured the said Ross to commence his action for the possession of 

the said rancho in the district court in and for the county of 
8 Sacramento,and such proceedings were therein had that judg- 

ment was entered therein on the 3d day of March, 1862, in 
favor of said Ross and against this plaintiff for the possession of 
said rancho, which judgment, though nominally for said Ross, was 
really for the benefit of defendants and entered by their procure- 
ment. 

XI. 

That the defendants, by means aforesaid, on the 30th day of May» 
18635, procured the legal title to themselves of the whole of said 
real estate and said bridge and entered into possession thereof, and 
shortly after such sale to them and the said lot 6 for $100,000 and 
the said lot 5 for $20,000 to innocent purchasers in good faith and 
appropriated the said money to their own use. 


XII. 


That the said defendants at all times represented to plaintiff that 

the said deed to said Ross was not procured by them; that they found 

themselves unable to prevent such sale, and that in conse- 

9 quence thereof said property was wholly lost to plaintiff, and 

relying on defendants, and believing them to be honest, and 

that they had acted in the premises in good faith, and being unable 

mentally to settle with his said agents and scrutinize their accounts, 
he accepted the situation as forced on him. 


XIIT. 


That on the 23d day of June, 1862, the said Tevis came to affiant 
and represented that the said property, by no fault of his, had wholly 
passed out of the hands of plaintiff,and further represented that it 
would be for the interest of plaintiff to convey said property and all 
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property of plaintiff in said State to him (Tevis); and plaintiff, rely- 
ing on such representations and believing from representations of 
defendants that his large estate had passed out of his hands and into 

the hands of strangers, made a conveyance to the said Tevis, 
10 for the use and benefit of himself and his codefendant, of all 

lands of plaintiff in said county, which deed was procured by 
defendants in furtherance of their general conspiracy to cheat and 
defraud the plaintiff as aforesaid. 


XIV. 
That afierwards, under the general claim in the said last-men- 
tioned deed, the said defendants sold and on — day of , 188-, 


conveyed a part of a tract of land called Norristown, in said county, 
for the sum of $5,000 to one D. McCarty. 


XV. 
That defendants have never paid to plaintiff any of the moneys 


coming into their hands from the proceeds of the said property of 
plaintiff. 
XVI. 
That, by reason of the premises and the several wrongful and 
fraudulent acts of defendants and of their reception of property of 
plaintiff and the appropriation thereof to the use of defend- 
1] ants, the said real estate and the said bridge and the money 
received by said defendants on sale of parts of said real estate 
are and during all that time have been held in trust to and for the 
use of plaintiff. 
XVII. 

That the defendants have and have held possession of said rancho 
and property since the year 1862, and have appropriated the rents, 
issues, and pro‘its thereof to their own use,and the annual amounts 
of said rents, issues,and profits is and has been during all that time 
the sum of $200,000. 


A VIII. 


. That no one of the said several acts and facts of fraud was dis- 
covered by plaintiff until the month of July, 1884; that until the 
month of July, 1884, plaintiff relied wholly on the statements of 

defendants that the said property had been sold by the sheriff 
12 to said Ross and by Ross to Maynard without the knowledge 

orassentof defendants. Wherefore plaintiff prays judgment, 
B fhat the said several pieces of land described were originally the 
property of plaintiff; 2, that the defendants purchased the same 
in fraud of the rights of plaintiff; 0, that the said Rancho del 
Passo be decreed to be held by defendants for the use and benefit of 
plaintiff, and that it has been so held by defendants for plaintiff 
since the year 1862; 4, that an account be taken of all monies com- 
ing to the hands of defendants or either of them from any of the 
property hereinbefore mentioned, together with the value of the use 
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and occupation of said rancho by defendants, and that plaintiff have 
judgment for the amount found due; 5, that defendants be ad- 
judged guilty of fraud in procuring the titles to said real estate, and 
that they be adjudged to convey to plaintiff the said rancho 
13 and the said bridge; 6, that all tolls coming to defendants 
from said bridge be adjudged the property of plaintiff, and 
that he have judgment against defendants for the same; 7, that 
plaintiff recover his costs of suit and have such other and further 
relief in the premises as may be just. 
FREEMAN & BATES, 
Ait’ys for Plaintiff 
J. H. McKUNE, Of Counsel. 


Endorsed: Filed August 21,1884. Chas. M. Coglan, clerk. 


14 Office of the sheriff of the city and county of San Francisco. 


I hereby certify that I received the annexed summons on the 9th 
day of May, A. D. 1885, and personally served the same, on the 11th 
day of May, A. D. 1885, upon Lloyd Tevis by delivering to him, 
said defendant, personally, in the city and county of San Francisco, 

a copy of said summons. 

Dated at San Francisco this 11th day of May, 1885. 

PETER HOP KINS, Sheriff. 
P. S. FAY, Deputy Sheriff 


Summons. 


STATE OF CALIFORNIA, 
County of Sacramento, 


In the Superior Court in and for said County. 


The People of the State of California to James B. Haggin & Lloyd 
Tevis, Greeting: 
You are hereby notified that an action was commenced in the 
superior court of the county of Sacramento, State aforesaid, by filing 
a complaint in the clerk’s office of s: 1id court on the 2lst day 
15 of August, 1884, in which action Samuel Norris is plaintiff 
and you are defendants; that the general nature of the action, 
as appears from said complaint, is as follows: To obtain a decree of 
this court that defendants hold the title to the Rancho de Passo and 
to the toll bridge across the American river, formerly known as 
Lisles bridge, in trust for plaintiff; that defendants be required to 
account for rents and profits of said property to plaintiff, and also 
pay plaintiff the amounts and interest received from sales of lot 6, 
in block — J, K, Front, and 2d streets, and lot 5,in block — L, M, and 
Front and 2d streets, in Sacramento city. The complaint avers that 
defendants, since Jan’y Ist, 1556, have been agents for plaintiff 
respecting said property, and that while acting as agents they, 
in fraud of plaintiff’s rights, confederated together and _ ob- 
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tained title to themselves for all of said property and 
16 defrauded plaintiff; all of which is more fully set forth in 
‘ the complaint on file herein, reference to which is hereby 
made; and you are hereby directed to appear and answer said com- 
plaint within ten days from the service of this writ, exclusive of the 
day of service, if served on you in said county of Sacramento, and 
within thirty days, exclusive of the day of service, if served eise- 
where; and you are further notified that unless you so appear and 
answer within the time above specified the plaintiff will apply to 
the court for. the relief demanded in the complaint. 
In testimony whereof I, Chas. M. Coglan, clerk of the 
[sEAL.] court aforesaid, do hereunto set my hand and affix the seal 
of said court this 25th day of August, A. D. 1854. 


CHAS. M. COGLAN, Clerk. 


17 Endorsed. 


STATE OF CALIFORNIA. ) 
City and County of San Francisco. | 


SHERIFF’s OFFICE, SAN Francisco, May 9th, 1885. 


[ hereby certify that | received the within summons on the 9th 
day of May, 1885, and personally served the same, on the 9th day of 
May, 1885, on the within-named J. b. Haggin by delivering to said 
defendant personally, in the city — county of San Francisco, a copy 
of said summons, with a certified copy of the complaint referred to 
in said summons. 

PETER HOPKINS, Sheriff, 
By P.S. FAY, Deputy Sherif. 


Filed this 22d day of May, 1885. 


WM. 


—~+ 


» HAMILTON, Clerk. 


LS Th miwUurrer. 


In the Superior Court of the County of Sacramento, State of 
California. 


SAMUEL Norais, Plaintiff, ) 
is. 
JaMeEs B. Hacain, Lioyp Trevis, Dolonduaiiest 


Now come the defendants above named, by their attorney, and 
demur to plaintiff's complaint herein on file, and for grounds of de- 
murrer assign— 


I. 


That said complaint does not state facts sufficient to constitute 
any cause of action in favor of said plaintiff or against these de- 
fendants or either of them. 
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II. 
That the plaintiff has not legal capacity to sue. 


ITT. 


That said complaint is ambiguous, unintelligible, and un- 
19 certain in this: that it cannot be ascertained or determined 
therefrom whether or not said plaintiff means to aver that he 
has been non compos mentis or of unsound mind ever since some time 
in the year 1857, nor whether, if he was during said time of unsound 
mind, he has recovered his reason, nor when he recovered his reason, 
if at all; nor can it be ascertained from said complaint whether the 
plaintiff seeks to charge these defendants as his attorneys or his 
agents; nor can it be ascertained therefrom what confidential rela- 
tions, if any, plaintiff seeks to allege as having existed between him 
and these defendants, nor when such relations began or ended or 
how. 

And that it does not appear how or in what manner or when it 
became the duty of these defendants to pay plaintiff's current ex- 
penses and debts, and to see that plaintiff did not suffer loss from 
judgments or sales thereunder. 


20 IV. 

That plaintiff’s cause of action, if any he ever had, is barred by 
the provisions of section 318 of the Code of Civil Procedure of the 
State of California. 

V. 

That plaintiff’s cause of action, if any he ever had, is barred by 

the provisions of section 319 of said code. 
VI. 

That plaintiff’s cause of action, if any he ever had, is barred by 

the provisions of section 336 (subdivision 2) of said code. 
VIL. 

That plaintiff's cause of action, if any he ever had, is barred by 

the provisions of section 337 of said code. 
VIIL. 


That plaintiff’s cause of action, if any he ever had, is barred by 
the provisions of section 338 (subdivision 4) of said code. 


IX. 
That plaintiff’s cause of action, if any he ever had, is 
21 barred by the provisions of section 339 (subdivision 1) of said 
code. 
X. 


That plaintiff’s cause of action, if any he ever had, is barred by 
the provisions of section 3438 of said code. 
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XT. 


That plaintiff's cause of action, if any he ever had, is stale and 


is barred by his neglect, by the lapse of time, and by the statutes of 


limitations of the State of California. | 
Wherefore the defendants pray judgment dismissing plaintiff’s 
action and for costs and general relief. 
LOUIS T. HAGGIN, 


Attorney for Defendants. 


Endorsed : Service by copy of the within demurrer admitted this 
yay day of May, 1885. Freeman & Bates, attorneys for plaintiff. 
Filed May 25d, 1885. Wm. b. Hamilton, clerk. 


22 Petition for Removal of Cause. 


[In the Superior Court of the County of Sacramento, State of Cali- 
fornia, 


SAMUEL Norris, Plaintiff, ) 
Us. >No. 1987. 
James B. Hacaix, Luoyp Trevis, Defendants. } 


The petition of James B. [laggin and Lloyd Tevis, the defendants 
above named, respectfuily represents and shows— 

That the above-entitled suit is a civil suit at law and in equity, 
and was commenced against your petitioners by the plaintiff above 
named in the superior court of the county of Sacramento, State of 
California, by the filing of a complaint on the 21st dav of August, 

A. D. 1854. 

That the summons in said suit was first served on your petitioner, 

Lloyd Tevis, upon the llth day of May, A. D. 1885, at the 
25 city and county of San Francisco, State of California. 

That the summons in said suit was first served upon your 
petitioner, James b. Haggin, on the Yth day of May, A. D. 1885, at 
the city and county of San Francisco, State of California. 

That no summons or other writ or process in said suit was ever 
served upon your petitioners or either of them until the service of 
summons as aforesaid. 

That your petitioners, on the 25d day of May, 1885, first pleaded 
to said complaint by filing a demurrer thereto, whereby an issue 
of law has been raised and is now pending for trial before said 
superior court. 7 

That prior to said 25d day of May, 1885, your petitioners had not, 
nor had either of them, appeared in said suit or demurred, answered, 
or. otherwise pleaded to said complaint. 

That said suit is still pending in said superior court upon an issue 

of law as aforesaid. 
24 That said suit has not been tried, and the term or session 
of said superior court at which said cause could be first tried 
upon issues of fact has not begun, and will not begin before the first 
Monday in July, A. D. 1886. 
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That the term orsession of said superior court at which said cause 
could be first tried upon the issues of law raised by said demurrer 
is now being held, and the day of said term or session upon which 
said demurrer could be first heard and upon which said issues of 
law could be first tried will be Monday, the Ist day of June, A. D. 
1885. 

That in said suit there was at the time of the commencement 
thereof, ever since has been,and now is acontroversy between citizens 
of the State of California on the one side and a foreign citizen or 
subject on the other. 

That at the time said suit was begun plaintiff was, ever since has 

been, and now isa citizen and subject of the Kingdom of 
20 Denmark and is not and never has been a citizen of the United 

States or of the State of California, and for more than five 
vears last past has been and now is a resident of the Hawatian 
Islands and domiciled therein. 

That your petitioners and each of them were at the time of the 
commencement of said suit, ever since have been, and now are citi- 
zens of the United States and citizens and residents of the State of 
California. 

That the whole controversy in said suit is wholly between said 
plaintiff, a citizen and subject of the Kingdom of Denmark, and 
your petitioners, the defendants, citizens of the United States and of 
the State of California. 

That the matters in dispute in said suit and to determine which 
said suit is brought exceed the sum of five hundred ($500.00) dollars, 
exclusive of costs. ; 

That your petitioners, the defendants herein, desire to remove 

said above-entitled suit and the whole thereof from the said 
26 superior court to and into the cireuit court of the United 

States in and for the ninth cireuit, to be held in the dis- 
trict of California, as by law provided and in pursuance of the pro- 
visions of law as contained in the act of Congress approved March 
3d, 1575, entitled “An act to determine the jurisdiction of circuit 
courts of the United States and to regulate the removal of causes 
from State courts and for other purposes.” 

And your petitioners herewith make, file, and offer a bond in the 
sum of one thousand dollars, as in such eases made and provided, 
with good and sufficient sureties, conditioned as required vy law 
for their entering in said circuit court of the United States on the 
first day of its next term or session a copy of the record in said 
above-entitled suit and all the proceedings therein and for paying 

all costs that may be awarded by the said circuit court if said 
27 court shall hold that said suit was wrongfully or improperly 

removed thereto, and also for their appearance in said circuit 
court on said day and entering special bail in said suit if special 
bail was originally requisite therein. 

Wherefore your petitioners pray that the said honorable superior 
court of the county of Sacramento will accept and approve this pe- 
tition and the bond now presented to and filed in said court, and 
proceed no further in said above-entitled cause, and that an order 
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may be made transferring and removing said suit to the circuit 
court of the United States in and for the ninth circuit, district of 
California. 
JAMES B. HAGGIN 
LL YD TEVIS. 
LOUIS T. HAGGIN, 
Attorney for Defendants and Petitioners. 


Endorsed: Filed May 23d, 1885. Wm. B. Hamilton, clerk. 


28 Bond On Ri moval. 


in the Superior Court of the County of Sacramento, State of 
California. ; 


SAMUEL Norris, Plaintiff, ) 
US. » 
James B. Hacein and Lioyp Trevis, Defendants. } 


Know all men by these presents that we, James B. Haggin and 
Lloyd Tevis, as principals, and J. G. Davis and W. R. Barnes, as 
sureties, are hereby, jointly and severally, firmly bound unto Samuel 
Norris, tiis heirs, executors, administrators, and assigns, and to ali 
other Persons whom it May conce®&h, In the sum of One thousand 
dollars ($1,000) lawful money of the United States of America; to 
the pavinent of which we bind ourselves and each of us and our 
and each of our heirs, executors, administrators, and assigns, jointly 

and severally, firmly by these presents. 


OY Sealed with our seals and dated this 2lst day of May, 
I). 1SS5. 
The conditions of this obligation are these: 


There is now pending in the superior court of the county o 
Sacramento, State of California, a suit wherein the aforesaid Samue 
Norris is plaintitfand said James b. Haggin and Lloyd Tevis are 
defendants 

And said James b. Haggin and Lloyd Tevis desire to remove 
sald suit into the ecireuit court of the United States in and for the 
ninth cireuit, district of California, and to that end have prepared 
the necessary petition as required by law 

Now, therefore, if the said James bh. Haggin and Llovd Tevis, 
defendants in said suit as aforesaid, shall enter in the ecireuit court 
of the United States for the ninth ecireuit, district ef California, on 

the 1 first day ot the next sesslon rece il COPY of the record 
oV in said suit, and shal] pay all costs that may be awarded by 

sald circuit court if said cor ane shall hold that said suit was 
wrongfully or improperly removed thereto, and shall also then and 
there appear and enter special bail in said suit if special bail be 
requisite therein, then this obligation to be void; but otherwise to 
remain in full foree and effect. 


f 
} 
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In witness whereof the said obligees have hereunto set their hands 
and seals this 2lst day of May, 1885. 
JAMES B. HAGGIN. 
LLOYD TEVIS. 
J. G. DAVIS. 
W. R. BARNES. 
STATE OF CALIFORNIA, | Pa 
County of Sacramento, (~ 


J.G. Davis and W. R. Barnes, being severally duly sworn, each 
for himself deposes and says that he is one of the sureties named 
in and who executed the foregoing bond ; that he is a resident 
31 and freeholder within the State of California, and that he is 
worth double the amount specified in the said bond as the 
penalty thereof over and above all his just debts and liabilities, ex- 
clusive of property exempt from execution. 
J. G. DAVIS. 
W. B. BARNES. 


Subseribed and sworn to before me this 23d day of May, 1885. 
C. H. OATMAN, 
[SEAL. | Notary Public. 


Endorsed: Filed May 23d, 1885. Wm. B. Hamilton, clerk. 


5 ys Order. 


In the Superior Court of the County of Sacramento, State of Calli- 
fornia. 


SAMUEL Norris, Plaintiff, 
is 


James B. Hacatn and Lioyp Trevis, Defendants. 


On the pleadings and proceedings herein and on the petition and 
bond filed herein by the defendants above named under the pro- 
visions of an act of Congress of the United States approved March 
3d, 1875, entitled “An act to determine the jurisdiction of circuit 
courts of the United States and to regulate the removal of causes 
from State courts, and for other purposes,” and on motion of Louis 
T. Haggin, attorney for said defendants— 

It is ordered that the security offered by the said defend- 

30 ants be approved and accepted, and that the State court pro- 

ceed no further in this cause, and that said cause be removed 

into the circuit court of the United States for the ninth circuit, dis- 
trict of California. 

Dated this 23d day of May, A. D. 1885. 

T. B. McFARLAND, 
Superior Judge. 


Attest : WM. B. HAMILTON, 
[SEAL. | County Clerk. 


Endorsed: Filed May 23d, 1885. 
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3 Clerk's Certificate. 


\FFICE OF THE CouNTY CLERK, 
COUNTY OF SACRAMENTO. 

[, William B. Hamilton, county clerk of the county of Sacramento, 
State of California, and ez officio clerk of the superior court held in 
and for said county and State aforesaid, do hereby certify that I have 
compared the foregoing copies with the original record and proceed. 
ings and all endorsements thereon in the case of Samuel Norris vs. 
James b. Haggin and Lloyd Tevis,on file in my office, and that the 
same are full, true, and correct copies of such original record and 
proceedings and endorsements thereon and of the whole thereof. 

Attest my hand and seal of the said superior court this Ist day of 
June, A. LD. 1885. 

[SEAL. | WM. B. HAMILTON, Clerk. 


Endorsed: In the circuit court of the United States for the dis- 
trict of California. Transferred record. Filed July 9th, 1885. — L. 
S. b. Sawyer, clerk. 


35 Amended Bill of ¢ omplaint, 


In the Cireuit Court of the United States in and for the Ninth Cir- 
cult, District of California, Transferred from the Superior Court 
of the County of Sacramento, State of California. In equity. 


SAMUEL NORRIS ) 
against > 
J. B. Ilaceais and Lioyp Trevis. | 


To the judges of the circuit court of the United States for the ninth 
circuit, district of California: } 
Samuel Norris, a citizen of the Kingdom of Denmark and a risi- 

dent of the Sandwich Islands, by leave of the court first had and 

obtained, brings this his amended bill against J. B. Haggin and 

Lioyd Tevis, both citizens and residents of the State of California; 

and thereupon your orator complains and says— 

36 That trom the first day of December, 1549, until the 22d day 

of April, 1561, he was the owner in fee, in possession, and en- 
titled to the possession of a certalhn tract, piece, or parcel Ol land, 
consisting of 40,000 acres, situate in said county of Sacramento, on 
the right bank of the Ameriean river, and known as the Rancho del 

Paso, more particularly deseribed in a patent from the Government 

of the United States to your petitioner, dated May 4, 1858, which 

patent isof record in the oftice of the county recorder of said county 

of Sacramento, in Book one of Patents, commencing at page 15 

thereof, to which reference is made for more particular description. 
That Ol) the first dav ot January, 1I8od. your orator became the 

owner of a certain lot, with the appurtenances thereto attached and 
the buildings thereon, situate in the city of Sacramento, State of 


ts 
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California, and known and described on the map or plan of 
said city as lot number six, in the square bounded by Front 
and Second and J and K streets, and from thence until said 
22d day of April, 1861, he remained the owner of said lot and in 
perception of the rents, issues, and profits thereof. 

That from the said first day of January, 1858, to said 22d day of 
April, 1861, he was the owner in fee and in possession of that cer- 
tain other ‘lot in said city, and known and described on the map or 
plan of said city as lot five, in the square bounded by Front and 
Seeond and L and M streets. 

That from January 1, 1856, to the said 22d day of April, 1861, 
your orator was the owner of a certain toll bridge and ferry across 
suid American river, with the land on which the same was situate, 
known as the Norris bridge and Muldrow ferry, with the appurte- 

nances and fixtures thereto appertaining, and entitled to all 
tolls and income which accrued therefrom and from the fran- 
chises thereof. 
That from the year 1857 to the year 1864 the said pieces of real 
estate were worth respectively as follows: 


oO” 
‘ 


ony 
ei 


Te BES GES FD io ee wm ences nee $1,350,000 00 
BO OREN 106 BiB cnet tetitcncncnnenumenneeee 75.000 00 
‘yf. 8 SR ene rr ee 10,000 00 
And the said toll bridge, with the said franchises and 
SPOOTIRAIEE 6.6 cccn cos «cncceeiemeee 100,000 00 


That on or about the first day of January, 1855, the said Haggin 
and ‘Tevis became, and until a short time prior to the commence- 
ment of this suit were, the trusted agents, business managers, and 
attorneys of and for your orator and in and about the management 
of his business affairs connected with said property, and the defend- 
ants fora reasonable consideration undertook, promised, and assumed 
to act as his agents and confidential advisers; and your orator, 

having faith and confidence in the integrity and ability of 
39 said defendants, from the said first day of January, 1555, to 

the last day of December, 1567, trusted the said defendants 
and took and acted on their advice in all his business affairs and 
counselled and advised with them in all matters of importance and 
confided to them all matters pertaining to bis said affairs, and dur- 
ing all that time the said defendants pretended and asserted that 
thev were acquiring and had acquired their several and joint inter- 
ests in said property, as hereinafter stated, for the use and benefit of 
your orator. 

That on the fourth day of March, 1859, your orator was injured 
by a severe blow on his head, whereby his senses and faculties were 
impaired so that he then and thereby became and was and until 
1883 continued to be sick and deaf and unable and mentally and 

and physically imcompetent to attend to his business affairs 
40) and was dependent on his said agents, the defendants, for 
advice in the transaction of his business, and during all that 
time all the business of your orator concerning his said property 
was intrusted by him to defendants, and the defendants during all 
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that time were the confidential advisers of your orator and promised 
and undertook to honestly and faithfully conduct and manage the 
business and affairs of complainant respecting all said property, and 
your orator during all those years confided the management of his 
affairs, including his defenses to the several suits and actions herein 
mentioned, to said defendants, who undertook and promised to 
make such defenses and take such proceedings in said actions as 
would best preserve the property and rights of complainant. 
That in the years 1857, 18558, 1859, 1860, 1561, 1862, and 1865 the 
defendants collected moneys of and belonging to your orator 
4] due him for rents of said real estate and as promissory notes 
and bills receivable, and for tolls for crossing said bridge and 
the Luisles bridge hereinafter mentioned, and for wood sold from 
said rancho, the amounts and particulars of which are unknown to 
your orator, and the defendants are fully advised thereof, but your 
orator avers on information and belief that the said sums so collected 
were more than suflicient to pay all expenses of his said business 
and the notes hereinafter mentioned, drawn severally in favor of A. 
MeDuff and Bb. I. Hastings and Co., with all costs and incidental 
expenses and the interest on 864,000.00 note hereinafter mentioned, 
and it was a part of the ane and obiigation of defendants to pay 
all such expenses and maintain your orator harmless from said 
notes and from uli actions prosecuted thereon. 
Zz That on the 2th day of April, 1859, your orator became 
indebted to said defendant Tevis in the sum of 864,000.00. 
and on that date gave said Tevis his note, due on demand, for that 
sum for the benefit of both defendants, and to secure said note 
made and on the same date executed and delivered to said Tevis, for 
the benefit of both defendants, his certain indenture of mortgage 
securing the pred \ ment of sal c nove by pl dge of al] the real estate 
here inbefore mentioned, 
Thaton the Ith day of January, 1860, said Tevis commenced 
his suit to foreclo-o said mortgage in the district court of the 6th 
judicial district ; that your orator, if he had at said time been able 


‘ 
} 


ana compel ni to transact OUSINeSS and hahage his affairs, might 
easily have arranged to pay and discharge said note without the 
sacrifice of his property, 
But defendants then and there represented. that they were 
43 guarding his rights and interests, and that it would be for 
I is best Interests lo permit said for closure sult LO proceed 
and to allow to be taken therein such proceedings as were thereafter 
taken in sald action. 
That the said a fendants 
foreclosure was and would 
your orator. 


represented to your orator that such 
be necessary to secure said real estate to 


{ 


That such foreclosure should be had and taken in the interest of 


your orator and not for the benefit of said Mi aggin and Tevis, and, 
. . , } ° © , | + 
procedure In sald foreciosare sult, your orator aided and assisted 
sald Tevis in procuring his decree of foreclosure heretnatter Mellie 
tioned by making stipulations, when required, admitting in evidence 


acting on the suggestion of his said agent 3 duri ing the course of 


A 
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affidavits, and by putting in a verified answer admitting all the facts 

alleged in an amended complaint filed therein, all of which 
44 papers were prepared for him by said Tevis and were entered 

into by your orator on request of said Tevis and on account 
of representations and promises made to him that your orator was 
to have the benefit of said foreclosure, and in a future settlement to 
be made between the parties to this suit that a convevance of said 
property should be made by defendants to complainant. 

That said case was, at the instance of defendants and on stipula- 
tion of the parties filed, transferred to the cireuit court of the United 
States, and the transcript of the record was duly filed in said circuit 
court on the 25d of August, 1861, and numbered 102. 

That such further proceedings were therein had that on the 14th 
day of April, 1862, this court entered its decree in foreclosure of said 
mortgage and ordered a sale of said mortgaged property to pay the 

sum of $121,728.63, then found due on said note. 
45 That at the instance of defendants, on the 3d day of May, 

1862, your orator executed in person and defendants filed 
therein a release of all errors and omissions in said last-mentioned 
suit and absolutely waived and abandoned all right to any writ of 
error or appeal from any and all proceedings and decrees, and 
therein your orator directed that the decree of sale in said last-men- 
tioned cause be immediately executed; that complainant executed 
said release to defendants because of their representations to him at 
said time that it was for his best interest so to do, which representa- 
tions complainant believed and implicitly relied on. 

That thereupon the said Tevis, by H.C. Hyde, master, under 
order of the court, exposed the whol- of said Teal estate, with said 
bridge and the franchises and appurtenances, for sale at the court- 

house door of the said circuit court, on tle 9th day of May, 


46 1862, at 12 m., and the said Tevis then and there became the 
purchaser of said property at and for the following prices: 
ee maxtor vaieitesasiabinonaes Goce $50,000 
I sieetihanaiesdinenui taal ue tens nn 10,000 
ma ee i eee 1.000 
kk, Ra eee sii saiticielaeuaiiada win aoe 


All which prices so bid and paid were and are far below the 
actual values of the respective pieces of property so sold. 

That thereafter, on the 12th day of November, 1862, the said 
Hyde, as such master in equity and pursuant to the exigencies of 
said order of sale, executed and delivered to said Tevis a deed con- 
veying to said Tevis the legal title to the whole of said real estate. 

That in the year 1859, may it please your honors, the said Hag- 
gin and Tevis, combining and confederating together and with one 
James Ross and A. McDutf and disregarding their obligation as con- 

tidential advisers and agents of this complainant, whilst he 
47 was sick and wholly unable and mentally Incompetent to 
attend to his own business, and whilst he relied and depended 
wholly on the fidelity and integrity of said defendants, and intend- 
ing to cheat and defraud your orator out of his said estate, and to 
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have wrongfully appropriated to themselves the said property of 
your orator, and contriving and fraudulently intending to secure 
the equity and redemption to themselves, so that your orator could 
not redeem his said property from a sale under said $64,000 mort- 
gage, and fraudulently intending and conspiring to so cloud and 
obscure the title to said property of your orator that all persons 
other than themselves who wouid otherwise be desirous of pur- 
chasing the same at the sale under foreclosure of said mortgage 
would thereby be frightened away and prevented from bidding 
for said property, did procure one A. K. Grimm to purchase 
48 one outstanding note of complainant and bring suit and 
obtain a judgment against this complainant in the district 
court of the 6th judicial district in = lor the county of Sacramento, 
state of California, numb “6 L574, entered and docketed April 25th, 
1860, for $2,055.96; and thereupon pr said Grimm, and your orator 
charges on Information and belief by procurement ot defendants 
and in their interest and to their use and benefit, sued out a writ of 
execution on said judgment and placed the same in the hands of 
the sheriff of said county of Sacramento for service 
That such proces dings were thereunder had that the said sheriff, 
under said -execution, on the first day of October, 1860, sold the 
whole of said property to the said Grimm for the sum of $2,370.00. 
That in pursuance of their said object the said defendants pro- 
cured one James Ross to procure an assignment to himself 
19 of an outstanding promissory note of complainant and bring 
sult and obtain a judgment against your orator for $2,063.12 
in the 4th district court of said State, which judgment was entered 
and docketed therein on the 17th day of October, 1860, and there- 
under the said Ross, at the request of defendants and at their costs 
ind to their use, redeemed said property from sale under the judg- 
Mens t obt: Lined by said Grimm: and as such redemptioner, on the 


! 


said cOUnLY Of Sacramento his deed conve \ Ing to said Ross the legal 
title LO all Ol sal a ul eCSLALC for the use aha bern fit of defendants : 
which deed was duly acknowledged and recorded in the office of the 
county recorder of said county of Sacramento on the 15th day of 
May, 1861, in Book 20 of Deeds, at page o¥1. 
That on the 19th da \ of Mareh, 1862, the said Ross, with- 
50 out consideration therefor and pursuant to the wishes and 
directions of defendants in that behalf, conveyed all of said 
property to Ff. T. Maynard by a deed, which was recorded in the 
othice of sald recorder in Book | ot of De ds, ‘at Paige bee 

That the said Maynard, on the 30th day of May, 1863, without 
consideration paid LO him, conveyed all Ol said pl Pop rty Lo the de : 
fendant Tevis, for the use of himself and his e@ defe ndant, by deed 
recorded September 10, 1563, in the proper book 1n the office of said 
recorder. 

That the papers served on your orator in the two cases 
of Ross against Norris and Griese eepone te Norris, above men- 
tioned, were placed in the hands of defendants that the in- 
terests of your orator might be properly attended to, and the 


22d day of April, S61, the said Koss procured from the sheriff of 


a~ 


= 
Ls ell 


. 
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defendants allowed and procured the said property to be sold 
thereunder for their use and benefit, whilst at the same 
ol time they advised your orator that they were unable to 
preveat such sales, and assured your orator that he could 
not protect himself by means of a sale under said $64,000 mort- 
gage; but your orator avers, on information and belief, that the 
real purpose of defendants in said,transactions was to secure to them- 
selves the entire estate of your orator at a small fraction of its value, 
and to that end and in violation of the trust reposed in them by 
your orator they procured the said conveyances from the said sheriff 
to Ross, from Ross to Maynard, and from Maynard to Tevis to be 
made that they might the better coneeal from your orator their real 
object, and to involve their said acts in such intricacies as would be 
most likely to hinder or altogether prevent vour orator from *dis- 
covering their real purposes and to enable them to maintain 
o2 friendly relations with your orator until they could secure 
his said estate to themselves. 

That on the 19th day of August, 1861, the said Ross, by procure- 
ment of defendants and in their interest, commenced his action in 
the district court in and for the said county of Sacramento for 
possession of said bridge and for said rancho, and such proceedings 
were therein had that on the 3d day of March, 1862, judgment was 
entered by default against your orator for possession of said rancho 
and said bridge. 

That your orator placed the papers served on him in said last- 
mentioned case in the hands of said defendants, and they assumed 
to act for your orator in the premises, and he acted in said matter 
wholly on their advice and assurance that théy would see his 1n- 
terests fully protected, and relied thereon. 

That on the 8th day of May, 1862, the said defendants, through 

their agent, A. McDuff, took possession of said bridge, and 
53 on the 12th day of May, 1862, the sheriff placed the said 

agent of defendants in possession of said rancho under a writ 
of restitution tssued in said last-mentioned case, and from thence 
hitherto the defendants have held possession of said rancho, and 
have been in full perception of all the rents, issues, and profits 
thereof, 

That shortly after the defendants took possession of said bridge 
they made an arrangement with the Lisles Bridge Company, the 
owner of another bridge, called Lisles bridge, across the American 
river, a short distance west of the bridge of your orator, to the effect 
that they would assign and convey to the said Lisles bridge Com- 
pany all the property and franchises of the said Norris bridge, in 
consideration that they, said defendants, should be and become 
owners of one-half the bridge called Lisles bridge; and so it was 

that by a sale and transfer of the said Norris bridge, without 
od any other investment or payment, the defendants became 
and ever since have been the owners of half the Lisles bridge, 
and have been in receipt of one-half of all the tolls received there- 
from; and your orator avers, on information and belief, that the 
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tolls so received since 1862 by the said defendants have been annu- 
ally $40,000. 4 

That the property of your orator so sold, and which so came into 
the hands of defendants, constituted all the property of your orator 
in California and all the property your orator had in possession, re- 
ducing him to absolute want and penury. 


But he had aclaim te certain property in Texas, consisting of 


cattle, horses, and slaves, of the value of S100,000, called the Del! 
stock, lI) the adverse possession of another. 


That he authorized the defendants to make settlement of 
OO his said claim and give proper acquittances and receipts of 


such settlement. 

That the said defendants, as his agents, did make such settle- 
ment and assigned all the interest of vour orator to some person 
in ‘Texas, whose name Is unknown to your orator, for $75,000, 
and the defendants received the said last-mentioned sum of. money 
for and in settlement of your orator’s said claim to said stock in 
‘Texas, and mixed the same with their own moneys, and have ever 
since kept and detained the same and have not yet accounted to 
your orator for the same or paid over any part thereof. 

That in the year 1565 the said defendants sold said lot six to an 
Innocent purchaser at and for the sum of $60,000, and about the 
same tine they sold the said lot five, also to an innocent purchaser, 
at and for the sum of ten thousand dollars, and appropriated said 

moneys to their own use. 
5b That on the 23d day of June, 1863, your orator being then 

weak In mind, consequent on his said injury, and being 
mentally incompetent to transact business or manage his affairs, 
and having no knowledge of the fraud hereinbefore mentioned or 
of the facts herein disclosed, at the solicitation of said Tevis and be- 
lieving and relying upon the representation made to him by said 
Tevis, conveyed to him said property and all other lands owned by 
him in California. 

‘That your orator avers that the said Tevis then concealed from 
your orator all the said acts of fraud and assured your orator that 
himself and his codefendant, Haggin, had used all means within 
their power to preserve the property and estate of your orator for 
him, but, notwithstanding their said endeavors, that all his large 

estate had irrevocably passed from him into the hands of 
ay) strangers ; and your orator avers that the said last-mentioned 
deed was procured from him by said defendants, in fraud of 
his rights, In pursuance of their original intent to defraud lim and 


=“ 


: 


to render it more ditlicult for your orator to assert his claim uf he 
should thereafter discover the said acts of fraud. 

‘That afterwards and on the 2doth day of March, 1SS2, under claim 
from said last-mentioned deed, the said defendant sold to one D. 
McCarty a certain tract of land called Norristown, and received 
therefor the sum of §85,000-00 


raucho, in 1862, they have cut down and sold large quantities of 
wood and destroyed growing timber thereon. 


renee —— 
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That wood so cut therefrom is wholly within the knowledge of 
defendants and is unknown to your orator. 
o8 That the defendants also, after the time they took posses- 
sion of said rancho, sold therefrom large quantities of drift- 
wood’; said wood and drift-wood your orator avers to have been, at 
the time of sale thereof, of the value of $150,000.00. 

The said defendants have been in perception of the rents, issues, 
and profits of said rancho since the 12th day of June, 1862, and 
your orator avers that the amount — rents of said rancho have 
been of the value of $120,000. 

That the defendants have not nor have either of them ever ae- 
counted for or paid over to complainant said moneys and rents or 
any part thereof, but have kept and used the same as their own. 

That by reason of the premises and the several wrongful and 
fraudulent acts of defendants and of their reception of the property 

of your orator and the sales of parts thereof, the occupation 
59 of said rancho and the reception of said tolls and the sales 

of wood, the defendants became, were, and are the trustees of 
your orator, holding the titles to said several pieces of property to 
and for the use of your orator. 

That the several sums of money received on sale by the defend- 
ants from sale of said lots 5 and Gand the said Norristown tract, 
also the tolls from said bridge and all other moneys hereinbefore 
mentioned, have been and are held by defendants in trust for your 
orator. : 

And the rancho and the interest in said bridge held by defend- 
ants are and during all that time have been held by said defendants 
in trust, first, to pay said Tevis said $121,728.63; second, after pay- 
ing that sum, to the use of vour orator. 

That said sum of $121,728.63 was paid by use of said rancho as 

early as January Ist, 1865. 
60 That all the moneys received by said defendants from said 
property, together with the rents and profits of said land, were 
mixed with the moneys of defendants and used by them in the 
ordinary course of their business, and were not kept by them sepa- 
rate from their own. 

That your orator did not discover that said defendants intended 
at any time to cheat or defraud him, or that they or either of them 
procured, aided, abetted, counselled, or advised or had any interest 
in the procurement of the sale of his said property under said two 
judgments of Grimm against Norris and Ross against Norris or any 
other fact or act of fraud on the part of said defendants until the 
tirst day of July, 1884, and until the’ said first day of July, 
S84, your orator remained and was ignorant and wholly 
without knowledge of any ote of the combination and acts 

of fraud hereinbefore mentioned, and he did not discover 
Ol know, understand, comprehend, or learn the contents of the 
written instrements or papers hereinbefore referred to, or 
their or either of their purposes or effects, or the meaning thereof 
or of any of them at any time prior to the first day of July, 1884, 
but up to said first day of July, 1884, complainant had full confi- 
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dence in defendants and each of them, and trusted and relied upon 
them and believed in all their representations to him, and believed 
that they kad in all said matters honestly and faithfully acted as 
agents of your comp.ainant. 

To the end, eter that the said defendants may, if they can, 
show why vour orator should not have the relief hereby prayed fer, 
and may, upon thet ir several and respective corporal oaths and ac- 


; , . } 
cording to thi Hest anc utmost of] their SCVeral and res nHecti' 
Y: } } ] am) ' 
G2 re remembrance, 1 fo. ‘mation, and warren jp eesity 
. . } sl 
Irect, 1d per ect answers make LO such of the SCVeCPRa lli- 


} 


hereunder written they are respectively ude ‘ed to answer—that 
Is to say: 
L. Whe ther or not the said defendants, at and before the first day 
of January, 1859, were in business together; and, if vea, when they 
aan their roint operations what Was the hature and 


sient ores he reinafter numbered and set forth as by the note 
| 


Scope of their jolnt business: how long they continued to do bust- 
ness together: what interest each defendant had in the s veral ac- 
tions of ‘Levis against Norris, Ross against Norris,in the 4th dist 

court toss against Norris, in the 6th distriet court ; what interest 
each defendant had in the Rancho bridge and said lots 6 and Sat 
the time and immediately aiter the date of said conveyance 
from Maynard to Tevis? State particulars herein fully and at 

large. 
63 If. Did the defendants or either of them pay F.'T. Maynard 


, 


any considerat 


| ion for the deed from said Mavnard to Levis; 
if yea, how much, when, where, and how was it paid? 

[II. Were you acquainted with A. kK. Grimm, James Ross, and I 
T. Maynard in 1858, 1859, 1860, 1861, and 1862? If yea, state 
whether you had any business relations with them or either of them 
in either of those years; and, if so, what that business was. State 
particulars herein fully and at large 

LV. Did you pay said Ross any money on | 
In sald property acquired through said deed to him on redemption 
from sale of property under said judgment in favor of said Grimm; 
if yea, when and how much? And state how it happened that said 
Ross made a conveyance of his interest so acquired to Maynard 
State who patd the consideration to James Ross for his conveyance 
to Maynard, and whether the same was done by your direction, and 
state why you obtained said Ross to make said deed to Maynard. 

V. Did you send to F. ‘T. Maynard, in an 1 envelope addressed to 
him at Petaluma, about the last of May, 1863, the draft for the deed 


executed by him on the 30th of MIav, 1S65. conveying to you the 


Rancho del we d certain othe property, \ ith a letter from vou 
" ’ , a. ; } . . ss . ’ ' ; , 
requesting him toexecute the same and return it to vou’ If 

. . © ate : 4] . ? . ] } | . } : S.. ee. ' 

6-4 ven. state Whether vou had before that coin advised him that 


he had any interest therein, how and when his interest in said 
property Was acquired, wWhiat you had to co : placing the title to 
said property in said Maynard. Give particulars berein fully and 
at large. 


VI. Did you have the said property or any of it assessed to you 


a - 
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for State and county taxes for the fiscal year 1862? If yea, state 
how it happened that you had said property listed to you before the 
title vested in you by said deed from Maynard to you? 

VII. Did you at any time take possession of said Rancho del Paso, 
and said lots 5 and 6, and said bridge, or either of them? If yea, 
state when, how, and by what mecans, and who acted as your agents 
in the matter of taking possession thereof. Give particulars herein 
as fully and at large as though -particularly interrogated there- 

unto. 
65 The defendant Haggin is required to answer under oath 
the foregoing interrogatories numbered respectively I, I, 
[1], 1V, and VII, and answer under oath by said Haggin as to the 
other matters contained in this bill is hereby expressly waived. 

The defendant Tevis is required to answer under oath the forego- 
ing interrogatories numbered respectively I, II, III, IV, V, Vi,and 
VII, and answer under oath by said Tevis as to other matters con- 
tained 1n this bill is hereby expressly waived. 

Wherefore your orator prays judgment and decree— 

lirst. That the said several pieces of property hereinbefore de- 
scribed were originally the property of your orator, and that he is 
now the equitable owner of the said Rancho del Paso and } interest 
In said Lisles bridge. 

Second. That defendants now hold the iegal title to the 
66 said Rancho del Paso and said Lisles bridge in trust, never- 
theless, to and for the use and benefit of your orator. 

Third. That since the 12th day of June, 1862, the said defendants 
have held possession of said Rancho del Paso and have been in per- 
ception of the rents, issues, and profits thereof, but to and for the use 
and benefit of your orator. 

Fourth. That an account be taken of all moneys which the de- 
fendants or either of them have or has received from— 

(a.) Notes bi longing to said Norris collected by defendants. 
bh.) Moneys received by defendants froma sale of drift-wood from 
said Rancho del Paso. 

(c.) Moneys received by defendants from sales of wood cut from 

said Rancho del Paso 
67 (d.) Damages to said rancho done by defendants in de- 
struction of timber growing on said Rancho del Paso. 

(e.) All moneys collected by defendants as rents of said Rancho 
del Paso. 

(f.) The value of the use and occupation of said rancho for such 
parts as were or have been used by defendants or either of them, 
and for the times they were so used. 

(q.) For moneys received by defendants or either of them from 
the sale of said lot 6, in the city of Sacramento, in the square 
bounded by J and K, Front and Second streets. 

(h.) For moneys received by defendants or either of them from 
sale of said lot 5, in said city, in the square bounded by Front and 

Second, L and M streets 
65 (i.) For moneys received by them or either of them from 
tolls from said bridge. 
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( 1.) lor mone received by thre In or either of the ni on sale of said 


Norristown tract. 


(k.) For moneys collected by them on sale or settlement of the 


said Dell stock in ‘Texas. 

(1.) kor moneys of your orator received by defendants from all 
other sources. 

leaifth. That ufter pay ft? the said Tevis the money due him On) 
judgmenton h 
pay your orator all moneys so collected by said defendants or either 


of them and the value of the use and occupation of said rancho, 

with interest thereon at two per cent. per month, making annual 
rests for compounding that interest. 

Ho Sixth. Thatthe court decree that the interest held by thein 


or eltherof them in said Lisles bridge he held by them or 
him in trus. for your orator, and that they be reqatred by decree to 
COHWnVEeY Sa | 77 int re lo your orator. 
Seventh. That your orator have such other, further, or diflerent 
relief as to e uty shall chp ye roa and as he Pilih \ show himselt Cli; 
titled boat the trial of this case 
ighth. That your orator recover costs 
JOUIN EH. McKUNE. 
CLINTON L. WHITE, 


a . . . ‘ ; . 
Solicitors jor ¢ omplainant 


—— 


Endorsed: Filed July 20, 1885. L. S. B. Sawyer; clerk 


70 Second Amended Bill 


In the Cireuit Court of the United States in and for the 9th Cireuit, 
District of California. In Equity. 


SAMUEL NORRIS ) 
- 


J. B. Hagar and Lioyp Tevts. } 


To the judges of the circuit court of the United States for the 9th 
circuit, district of California : 

Samuel Norris, a citizen of the Kingdom of Denmark and a resi- 
dent of the Sandwich Islands, by leave of the court first had and ob- 
tained, brings this his second amended bill of complaint against J 
B. Haggin and Lloyd Tevis, both citizens and residents of the 
State of California; and thereupon your orator complains, alleges, 
and shows to the ecourt— 

That from the first day of December, 1849, until 2nd day of April, 
1861, he was the owner in fee, in possession, and entitled to the pos- 
session of a certain tract, piece, OF pareel ol land, consisting of 
about 45,000 acres, situate In the county of Sacramento, State of Cali- 

fornia, on the right bank of the American river, and known 
71 as the Raneho del Paso, more particularly deseribed in a 
patent from the Government of the United States to him, 
dated May 4th, 1858, which patent is of record in the office of the 


s said S64.000 not : that the defendants be decreed to 
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county recorder of said county of Sacramento, in Book one of Pat- 
ents, at page 15 thereof, to which reference is made for a more par- 
ticular description of said land. 

That on the first day of January, 1859, vour orator was the owner 
of a certain lot of land, situate in the city of Sacramento, in said 
State, with the improvements thereon situate and the appurtenances 
thereto attached, and known and described on the map or plan of 
said city as lot number six, in the square bounded by Front and 
Second and J and K streets, and from thence until the said 2nd day 
of April, 1861, he continued to be such owner and in perception of 
the rents, issues, and profits thereof. 

That on said first day of January, 1859, he was also the owner 
in fee of that other certain lot of land in said city, described on the 

plan of said city as lot number five, in the square bounded 
42 by Front and Second and L and M streets, and from thence 

until the said 2nd day of April, 1861, he continued so the 
owner and In perception of the rents, issues, and profits thereof. 

That from January Ist, 1856, to the said 2nd day of April, S61, 
your orator was the owner of a certain toll bridge and ferry across 
the said river, with the land on which the same was situate, known 
as the Norris bridge and Muldrow ferry, with the franchises, appur- 
tenances, and fixtures belonging thereto, and entitled to all tolls 
and other income aceruing or arising therefrom, and continued to 
be such owner and so entitled to the said 2nd day of April, 1861. 

That from the year 1855 until the year 1864 the said pieces of 
real estate were of value respectively as follows: 


‘me BEONe GEE FED ..nceccacencdibudseesee. ee 
ee le NE ot lt eniwe cme sae nda nretigi chante 70,000 OO 
Te Be IE iit oo +o olsen aban ee eee 10,000 OO 
The said toll bridge and appurtenances ~...--.---- 100,000 00 


That the said Haggin and Tevis, on or about the first day of Jan- 
uary, S55, were the trusted agents, business Mahapyers, and attor- 

neys of your orator, aud from thence until about the year 
10 1865 continued to be such trusted agents, business Managers, 

and attorneys of complainant, and in and about this man- 
agement of his business aflairs connected with said property the 
defendants, for a reasonable consideration, paid and to be paid, un- 
dertook, promised, and assumed to act as his agents and confidential 
advisers in all such matters; and your orator, having faith and con- 
fidence in the integrity and ability of said defendants from the said 
first day of January, 1855, to the year 1565, trusted the said defend- 
ants and took and acted on their advice in all his business affairs in 
any way connected with said property and the Dell stock and tract 
of land catled Norristown hereinafter mentioned, counselling and 
advising with them in all matters of importance concerning his said 
atlairs, and during all that time the defendants pretended and as- 
serted that they were and at all times and in all things had been 
the true friends of your orator, and had in all things pertaining to 

their management of his affairsas such agents and attorneys 
i4 and in their and each of their dealings with your orator con- 
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cerning said property acted fairly and honestly and for his 
best interests, and asserted that they were and all times had been 
lis loval agents and attorn: Vs and had used diligence in and about 
the transaction of al! said business and had tried to secure to your 
orator for his sole use and benetit all of his said property and the 
proceeds thereof. 

That on the 4th day of Mareh, 1859, your orator was injured by 
a severe blow on his head, whereby he beeame insensible and so re- 
mained for several days; that for several months thereafter his 
hearing was wholly gone and his left eye became and for several 
vears was siglitless. 

That about three months after his said injury his hearing par- 
tially returned, but his hearing was so far destroyed and perma- 
nently injured that he cannot converse with any one without the 
ald of an car-trumpel 

That his nervous system was so far injured by said blow that for 
several years thereafter le was unable to take refreshing sleep, and 

for more than ten vears thereafter he was unable and men- 
10 tally and physically Incompetent to attend in person to lis 

business aflairs or to COMM pT hend or understand what had 
been done in and about his said business or to direct his agents 
what to do or how to act In the premisi S. 

That during all that time he was wholly dependent on the said 
defendants for advice and action in the nanagement of his atfairs. 

That during all that time the defendants were the confidential 
advisers of your orator, and they assumed full charge of all his busi- 
ness and undertook and presumed to conduct and manage his said 
aifuirs and business faithfully and honestly: and your orator con- 
fided to them the entire management thereof, including his defences 
to any and all suits and actions which might be pending or brought 
against him, and they assured your orator that they had taken such 
action in all such eases as would best preserve and protect the inter- 
ests of your orator in the premises. 

That in the year- [S59, 1860, 1861, and 1862 the defend- 

D ants collected moneys of and belonging to your orator due 

him for rents of said real estate, tolls of said bridge and ferry, 

on promissory notes and bills receivable, for wood cut from said 

rancho, and for wood lodged on said rancho, the amounts and par- 

ticulars of which are unknown to your orator,and defendants are 
fully advised thereof. 

But your orator avers, on information and belief, that the moneys 
so collected were more than sutlicient to Pav all CxXpenses Incurred 
by said defendants, all interest on the $64,000 note hereinafter men- 
tioned, and five thousand dollars additional. 

That on the 29th day of April, 1859, your orator executed and 
delivered to the defendant Tevis, for the use of himself and his ¢@o- 
defendant, his certain promissory note in words and figures as fol- 
lows: 


t 


—— 
, 
— 


‘ 


* $04,000.00, SAN Francisco, April 29, 1859. 
“On demand, after date, without grace, 1 promise to pay to the 


» 


3 e 


be a 
f 


7 
e 
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order of Lloyd Tevis at his office, in this city, the sum of $64,000.00, 
with interest thereon from this date until paid, at the rate of 
vi two per cent. per month, the interest payable monthly, and 
if not so paid to beeomea part of the principal and bear 
thereafter the same rate of interest, compounding monthly, for value 
received, 


“ (Signed) SAMUEL NORRIS.” 


and also executed and delivered to said Tevis a mortgage pledging 
the whole of said real estate to secure the payment of said note, 
which mortgage was recorded shortly thereafter in the ofhice of the 
county recorder of said county in Book “ M” of Mortgages, at page 
20). 

That vour orator has no recollection of the making or delivery of 
said note and mortgage or of the circumstance under which the 
same were made, and at the date thereof was mentally incompetent 
to execute the same or to transact any business, but on the 20th 
day of August, 1885, he was shown the said mortgage on file in the 
said circuit court, and his signature thereto is genuine. 

That until said 20th day of August, 1885, he was wholly unac- 
quainted with the contents of either said note or mortgage. 

That at the time your orator received his said injury and 
a5 at the date of said note and mortgage there was an unsettled 


— 


account between him and said defendants for the services 
said defendants had rendered him and for moneys received by them 
Lo and for the use of your orator but prior LO sald 29th day of 
April, 1859, the defendants had not nor had either of them loaned 
to vour orator any money nor had they paid any money to others 


on his account. 


That the defendants did not on said 29th day of April, 1859, or 
at any other time render to your orator any account for their said 
services, 

That for two vears next after his said injury vour orator was 
wholly unable to comprehend his business, and did not attempt to 
digest or to comprehend any matter of business submitted to him 
by or from the office of defendants, but did during all that time 
sign all papers required of him by defendants without reading or 
trying to comprehend them. 

That the said note and mortgage were not nor was either 
ky of them read to him before or at the time of signing or at 
any other time prior to August 20th, 1885, nor were the con- 

tents at any time explained to him. 

That defendants never rendered to vour orator any bill for their 
said services and never advised your orator what charges they had 
against him; and your oratoravers, on information and belief, that 
for all services performed by said defendants for your orator a reason- 
able compensation would noé amount to more than $6,000.00, and 
that said 864,000.00 note was wholly without consideration ex- 
cept as to their said reasonable charges against your orator. 

That shortly after your orator recovered his consciousness, in the 
spring of 185, believing the said defendants to be the best friends 


*pede? 
+ rh. De pe) 
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he had, — made his will in their favor, devising and bequeathing to 
them all his property and making them his executors, and then and 
there delivered said will to defendants for safe keeping. 


That for more than a year next after the fourth day of 


SU March, 1559, your orator believed he would die from said in- 

jury,and that he could survive only a short time, and in that 
condition of mind, ard believing that defendants, for his benefit as 
well as their own, would take all necessary precautions to preserve his 
property to him during his life, he did in ail matters pertaining to 
his said property just what the defendants requested of him,among 
which acts so requested of him,as he is informed and believes, was 
the making of the said $64,000.00 note and mortgage. 

That on the 12th day of January, 1560, the said defendant Tevis 
commenced his suit in the district court in and for said county of 
Sacramento to foreclose said mortgage, and such proceedings were 
therein had that the said suit was removed into the cireuit court of 
the United States in and for the district of California, the transcript 
having been filed in said last-mentioned court on the 25rd day of 
August, 1561, and such further proceedings were had therein that 

in the said circuit court,on the 14th day of April, 1862, 
8] a judgment and decree in foreclosure therein was entered 
against your orator for $121,728.63. 

That thereatter, under such decree of foreclosure, the whole of said 
property was sold on the 9th day of May, 1862, by H.C. Hyde, 
master in equity, to the said Tevis for $61,000, which sum of 
$61,000 was not In fact paid therefor by said Tevis, but only a credit 
to that extent made in said judgment. 

That thereafter the said Hyde, as such master, on the 12th day of 
November, 1862, executed and delivered to said Tevis his deed for 
the same in due form of law. 

That your orator did not employ any attorney to represent him 
in said suit and made no defense therein. 

That he did not know nor understand the nature of said proceed- 
Ings or the object thereof, and until the 20th day of August, LSS), 
did not know or suspect that the said Tevis had taken any action in 
said case looking towards the acquisition of title to said land by said 

Tevis for himself. 
82 That from time to time pending the said suit to foreclose 
said mortgage, as afhant, on inspection of the papers file- in 
said case, ascertained, on the 20th of August, 1885, he signed stipu- 
lations, an answer, and a release of errors in said ease to aid the said 
defendants. 

But your orator avers that the said papers sosigned by him were 
not read to him, and he did not know nor understand the contents 
thereof, and sicned them,as he did all others presented or sent to 
him by said defendants, upon their mere request. 

That in the vears 1809, 1860, 1861, and 1862 the said Haggin and 
Tevis, combining and contederating together, and with one James 
Ross and A. MeDuff, and disregarding their obligations as the con- 
fidential advisers and agents of this complainant, and whilst he was 
sick and wholly unable and mentally and physically incom- 
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petent to attend to or transact his own business, and whilst he re- 
lied and depended wholly on the fidelity and integrity 
83 of said defendants, and intending to cheat and defraud vour 
orator out of his said estate and to have and wrongfully ap- 
propriate to themselves the said property of your orator, and con- 
triving and fraudulently intending to secure the equity of redemp- 
tion to themselves so that your orator could not redeem his said 
property from a sale under said $64,000.00 mortgage, and fraudu- 
lently intending and conspiring toso cloud the title to said property 
of your orator that all persons other than themselves who would 
otherwise be desirous of purchasing the same at the sale under fore- 
closure of said mortgage would thereby be prevented from bidding 
for said property, and further intending to conduct their acts with 
such secresy that your orator might not discover his danger until 
they had secured the legal title to said property past all redemption 
by your orator,did procure counsel and advise the said Ross to 
bring suit against your orator and obtain a judgment against 
S4 him for the sum of $2,068.12 in the fourth district court of 
said State. 

That one A. K. Grimm, on the 25th day of April, 1860, with 
knowledge of defendants and by their procurement and connivance, 
recovered a judgment against your orator for the sum of $2,055.96 
in the district court in and for the county of Sacramento, and such 
proceedings were thereunder lad that all of said real estate of your 
orator was under execution sold to said Grimm on the Ist day of 
October, 1860, for the amount of his Judgment. 

That thereafter and before the time of redemption expired the 
said Ross, as a subsequent judgment creditor, redeemed said prop- 
erty from said last-mentioned sale and on the 2nd day of April, 
1861, took his deed from the sheriff of said county as such redemp- 
tioner and then and thereby acquired the legal title to said property 
and placed the said property beyond redemption from said sale by 

your orator, the said deed to said Ross being of record in the 
85 office of said county recorder in Book 29 of Deeds, at page 
ov. 

That-on the 19th day of March, 1862, the said Ross, without con- 
sideration and pursuant to the wishes and directions of defendants, 
conveyed all of said property to one F. T. Maynard by a deed re- 
corded in the office of said recorder, in Book 34 of Deeds, at page 
171. 

That said Maynard, without any consideration, on the 30th day 
of May, 1865, conveyed all of said property to the defendant Tevis, 
but to and for the use of himself and his codefendant, which deed 
was duly recorded in the office of said recorder on the 10th day of 
Septem ber, ISOS. in Book o4 of Deeds, at page 596. 

That the said Ross judgment was obtained on a note purporting 
to have been drawn by your orator for $2,000.00, dated December 21, 
1859, in favor of A. MceDuilf, payable July 1, 1860. 

That your orator never made said note; that he did not at said 
time owe said McDuff anything; on the contrary thereof, the said 
McDuff was largely in his debt. 


AA Ac Ae A eodarmaenttin 
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86 That vour orator has no knowledge or recollection that any 
summons was served on him In said case of Ross against ad 

Norris, but during the years 1859, 1860, and 1861 all papers served 

on him were sent to the defendants for such action as they, as cl frt its 

and attorneys for your orator, deemed nec sary, and your orator 


, . , , , ’ 4 } } : 
avers, on Intormation and bellef, that thr at menadants allowed and 


procured said property to be sold and redeemed under the Grimin 
and Ross judgments for the purpose of securing to themselves the 
entire estate of your orator ata Ss! yall fraction of if value, and LO 
that end and in violation of the trust reposed in them by your ora- 
tor they secretly, fraudulently, and in violation of the trust and » - 
confidence reposed in them by vour orator procured the said con- 8 
vevances Irom thi shh rif] LO Re = LOSS LO \I ivnard. and Mavnard LO : a 
Tevis to be made that they might the better conceal from your orator y 
ther real object and to involve their said aets In sueh intrica- 
S7 cles as would be most likely to hinder or altogether prevent 
your orator irom ¢ vering ther real purposes or connect- 
ing them with tl ets of spoliation if he should thereafter so far é 
recover as to be able to manage his affairs, and also to enable them 
to maintain apparently friendly relations with your orator until 
thev could secure to tli mselves the « ntire estate of your orator be- 
yond recovery by him 
Phat on thr loth dn rf o\ Is] IS6] thas said Ross by procure- a 
ment of defendants and in interest and to their use and ben: a 
nt, commenced in LCLIO } hie Gdystrie court 1m and tor thy ia med 
county of Sacramento for pos ti of said bridge and said rancho, ' 
and such proceedings were therein had thaton the Srd day of March, 
S62, Judgment was entered by default against your orator for pos- 
SESSION O] ald rancho and | ac’ 


That vour orator did not know or suspect that anv such action 
i any papers were 


' 


had been comn 
_— } ks | _ , 3} » ou | 
sf Served (>!) i} Til fie Wils Wile \ unable cs COTL) Pre at hel thy lhl, 
} } } ' } j : « 
and he relied wholly on said defendants to preserve his es- 


} ’ , , . 
tate to him, and he acted Whotlv in sueh matters on their advice 


¢ 


> oe | j ] —— i les , . . . 
But so it happened that the defendants never advised vour oratot 
t] ‘ | Teita 4 . 1?) | he * *)) s1% 7 : —— } : } I? ‘ | 
Mal L2iS CSL wae («SG CLL 1D) Oe Eeesre Paawes § Leki dy) Wha l Like LUSS fille 
, 


Grimm judgment, and thev, well Knowing the nature thereof, but 


’ les oo 1 = ’ ] ¢ . : . esx! oa + 3° 
understanding aiso that such ua Oh as WaS taKkelh would Inure to 


, , ’ , i . , 
ther benefit. and Im truth and in taet dir CLIN such nction to be 
taken. « Wt coneeal the sume irom vour orator, and he never knew 


: eh ae ] rf » ¢ ‘+ . . . : > . m . 
Or suspected that delendants had any interest in said transaction oO 


that they did or su 


thereof by his present solicitors early in JSSJ 


liered anv such acts to be done wntil advised 


[ 
That on or about the Sth day of May, 1862, the defendants took 
possession of said bridge, and on or about the 12th day of June, 
IS62, they took possession of said rancho under writs of eject- 
SO nent issued in said last-mentioned case of Ross vs. Norfis. 


sion of said rancho and lave been in perception of all the rents, 
issues, and profits thereof. 


That shortly alter the defendants took possession of said bridge 
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they made an arrangement with the owners of another and com- 
peting bridge called Lisles bridge, across said American river, a 
short distance west of the bridge of your orator, to the effect that 
they would assign and convey io the said Lisles Bridge Company 
the said Norris bridge and franchise in consideration that the de- 
fendants should become owners of an undivided one-half interest 
in the said Lisles bridge; and so it was that by a sale and transfer 
of the said Norris bridge and franchise and an agreement not to 
maintain any competing bridge without any other cost to them the 
defendants became and ever since have been the owner- of an undi- 

vided half of the said Lisles bridge, with all its appurtenances 
90 and franchises, and have been in receipt of one-half of all the 

tolls received therefrom ; and your orator avers on Inforima- 
tion and belief that the tolls so received by defendants since the 
year 1862 have been annually $40,000. 

That the property so sold and which so came into the possession 
of defendants constituted all the property of your orator in Cali- 

fornia. 
0] That in the year 1869 the said defendants sold said lot six 
to an innocent purchaser at and for the sum of $60,000.00, 
and about the same time thi V cold the said lot five also to an inno- 
cent purchaser at and for the sum of $10,000.00, and appropriated 
said moneys to their own use. 

That on the 25rd day of June, 1868, your orator, being then weak 
in mind, consequent on his said injury, and being still mentally 
Incompetent to transact business or to manage his affairs, and hav- 
Ing ho knowledge of the frauds hereinbefore mentioned or of the 
facts herein disclosed, and still relying on thé-defendants as his best 

friends and depending on them to do his business and con- 
Y2 tinuing to sign all such papers and to make all such con- 

vevances as were presented to him for signature by or from 
the oftice of defendants, executed and delivered to said Tevis a deed 
conveying to him all the real estate hereinbefore described, and also 
to all other lands owned by him in California, which deed was re- 
corded in the office of said recorder on the LOth day of September, 
1863, in Book 34 of Deeas, at page 178. 

That said last-mentioned deed was wholly without consideration 
or knowledge on the part of your orator of what he was doing or the 
object thereof, and without any explanation on the part of your 
orator of the import or contents thereof. 

That at the said time of the execution of said last-mentioned deed 
he owned a large tract of land in said county of Sacramento called 
Norristown, of the value of $100,000.00, and such deed was procured 

from him in fraud of his rights, knowing your orator to be 
93 wholly unable to understand his rights, and to secure to the 

defendants without consideration the said Norristown tract, 
and to render it more difficult for your orator to assert his claim if 
he should thereafter discover the said acts of fraud. 

That thereafter and before the commencement of this suit the said 
defendants sold to the Capitol Savings Bank and D,. McCarty a part 


oy 
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of said Norristown tract at and for the sum of 85,000.00, and received 
sald sum of money therefor. 

That Silict the sald defendants Crete red Into possession of sald 
rancho In S62 they nave cut down and sold large quantities ot 
wood and destroyed timber growing thereon and sold large quan- 
tities of drift-wood therefrom, the amount of which is peculiarly 
within Uli » knowledge of defendants, but which your orator says, on 
Information and belief, has prod iced to suid defendants S300,000.00, 
and the culling of the timber has been of great damage to sald 


rancho. 
{4 ‘| byeat said a fi ndants have occupied and have been in per- x 
ception of the rents, issues, and profits of said rancho since 
the 12th day of June, 18S62,and vour orator avers that the use, occu- 
pation, and rents of said rane ho du ring all that time have been of 
the annual value of SLZ0,000.Q00. 
That the defendants have not nor has either of them ever ae. 
counted with vour orator tor or paid over to him any Moneys or 
other valuable thing for such rents, Issues, and profits or fer such 


Use and OC Upation or for dam res done or for moneys had and ,C- 
Z ived ror sales of said property, but the a hi ive ke pot and used the 


‘ i\ 
same as their own. 

hat by reason of the premises and the several wrongful and 
fraudul nt acts ol defi ndants, Ol their Ie ception of the property of oti 


vour orator under and by means of said traudulent acts and of their “-T 

sales of parts thereof, the oecupation of said rancho, and the reeep- ai 
tion of tolls from said bridge and of the sales of said wood, ’ 

O he defendants became, were, and are the trustees of your 
orator, holding the title to said rancho and toll bridge to and 

for the use of your orator, and liable to account to him as trustee 

for all the moneys which have come to their hands as hereinbefore 

stated. 

That the several sums of money received on sale by defendants 
of said lots five and six and the said Norristown tract, also the tolls 
from said bridge andall other moneys hereinbefore mentioned, have 
ld by defendants in trust for your orator. 
cho ana One half Interest Ln) said LLisles bridge 


been and are h 
That the sat ! 
have, since the 12th day of June, 1862, been held by the defendants 
In trust—tirst, to pay defendants a reasonable sum for their services a 
~ 


| 
as agents and attorneys of your orator ; second, to and for the use 
of your orator. 
That the amounts due defendants for their services were fully 
compensated and paid to defendants by their use of said rancho as 
early as December Sist, 1862 
96 That al the moneys received by said defendants from said 
property, together with the rents and profits of said land, 
were and have been mixed with the moneys of defendants and used 
by them in the ordinary course of their business, and were not kept 
by them iliiai from their own moneys, 
That your orator did not discover that said defendants intended 
at any time to cleat or defraud him, or that they or either of them 
procured, aided, abetted, counselled, or advised or had any interest 
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in the procurement of the sales of his said property under said two 
judgments of Ross against Norris and Grimm against Norris or 
either of them or of any other fact or act of fraud on the part of 
said defendants or of either of them until the first day of July, 
1884, and of most of them he only learned the facts from his so- 
licitors in this suit on the 20, 21, 22, 26, and 27 days of August, 
1885, and until the said first day of July, 1884, your orator 
07 remained and was wholly without knowledge of any one of 
the combinations and acts of fraud hereinbefore mentioned, 
and he did not discover, know, understand, comprehend, or learn 
the contents of the said note and mortgage for 864,000.00 or of the 
said several cases of Ross against Norris in the tth district court, 
Ross against Norris in the 6th district court, Grimm against Norris, 
the proceedings to foreclose said $64,000.00 mortyage, or the said 
deed from himself to said Tevis or of any other act or means by 
means of which defendants became possessors of said property until 
after July first, ISS4, and until after the commencement of this suit 
and as explained to him by his solicitors he did not comprehend, 
understand, or kuow the effect of any one of said papers or the pur- 
poses for which they were executed, or even that such papers were 
executed or proceedings had, and until within a very short time 
prior to the commencement of this suit he was unable and mentally 
Incompetent to understand or comprehend any of said acts or mat- 
ters or the extent and nature thereof. 
98 That in the year 1869 he applied to H. O. Beatty, who had 
in some early cases been his attorney, for information con- 
cerning his affairs with defendants, and was advised by him that he 
could not act for him as he had been emplovéd by the defendants. 
That said Beatty was the only attorney then living who had a 
knowledge of his affairs in connection with said rancho, and your 
orator was wholly unable to lay his matters before an attorney who 
had no knowledge of them, because he was himself ignorant of all 
the facts necessary to lay before an attorney and could not commu- 
nicate with a stranger so as to make himself intelligible and felt 
himself compelled Lo accept the status of his affairs as he found 
them, and was incompetent to investigate and discover for himself 
the facts and matters hereinbefore recited. ; 
To the end, therefore, that the said defendants may, if they can, 
show why your orator should not have the relief herein 
oo prayed for and may,upon their several and respective cor- 
poral oaths and according to the best and utmost of their 
several and respective knowledge, remembrance, information, and 
belief, full, true, direct, and perfect answers make to such of the sev- 
eral interrogatories hereinafter mentioned and set forth, as by the 
note hereunder written they are respectively required to answer— 
that is to sav: 


I. 


Whether or not the said defendants, at and before the first day of 
January, 1859, did business together; and, if yea, when they com- 
menced their joint operations; what was the nature and scope of 
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their joint business: how long they continued to do business to- 


evether: what interest each defendant had in the several actions of 


Tevis against Norris, Ross against Norris, in the said 12th district 


court; Ross against Norris, in said 6th district court, and in the 
property sold under said judgments; what interest each defend- 
ant had in said $64,000.00 note and mortgage and in said 
100 rancho and bridge, said lots 5 and 6, after the date of said 
deed from Maynard to Trevis. State particulars herein as 


fully and at large as though particularly interrogated thereunto. 


IT. 


Did the defendants or either of them pay F. T. Maynard any con- 
sideration tor the deed from said Maynard to Trevis; if yea, how 
much, when, where, and how was it paid? 


[1]. 


What was the consideration for the said $64,000.00 note and mort- 
cage? Give itemized particulars herein, with dates, as fully and at 
large as though particularly interrogated thereunto. 

LY. 

Were you acquainted with said James Ross in his lifetime? If 
vea, state when you became acquainted with him, how long you 
knew him, whether vou ever had any business relations with him, 
and what was the nature of that business. 

10] V. 
Were you acquainted with A. k.Grimm in his lifetime? If yea, 
: h 
state when you became acquainted with him, how long you knew 
him, whether you ever had any business relations with him, and 
What was the nature of that business. 


) 


Were you acquainted with said I. T. Maynard in his lifetime? 
[f vea, state when you became acquainted with him, how long you 
knew him, whether you ever had any business relations with him, 


and what was the nature of that business. 

Were vou acquainted with said A. MeDuff in his lifetime? If 
yea, state whi n vou became acquainted with him, how long you 
knew him, whether vou ever had any business relations with him, 
and what was the nature of that business 


Did you pay said Ross any money on account of his interest in the 


said property acquired through said deed to him on redemp- 
102. tion from sale of property under said judgment in favor of 


said Grimm? If yea, state when and how much you have 
State how it happened that said Noss made a conveyance of 


paid, 


. 
. 
! 
! 
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his interest so acquired to said Maynard. State who paid the con- 


mm) ° sideration to James Ross for his conveyance to Maynard, and 
whether the same was done by your direction, procurement, or 
4 | knowledge, and state why you procured said Ross to make said deed 
| to Maynard rather than to yourself. 
! - 
) IX. 


Did you send to F. T. Maynard,in an envelope addressed to him 
at Petaluma, about the last of May, 1863, a draft for the deed exe- 
cuted by him on the 30th of May, 1565, conveying to you the 
Rancho del Paso and certain other property, with a letter from you 
requesting him to execute the same and return it to you? If yea, 
¢ state whether you had betore that time advised him that he had any 
Interest in the property described in said last-mentioned deed ; how, 

from whom, and when his interest was aequired; what you 
103. = had to doin placing the title held by him; when it was. Give 
particulars herein fully and at large. 
XA. 

Did you have said property or any part of it assessed to you for 
State and county taxes for the fiscal year 1862? If vea, state how 
it happened that you had said property listed to you before the title 
vested in you by said deed from Maynard to you. 


ao 
Did you at any time take possession of said Rancho del Paso or of 
said lots 5 or 60r said bridge’? If yea, state When, how, from whom, 
and by what agents you received possession of each. Give particu- 
lars fully and at large. 


XII. 
State what you did with bridge and franchises mentioned in the 
said deed from Maynard to Tevis and if you acquired any interest 
in the bridge called Lisles bridge. State the contract by 


ine 104. which you acquired such interest; whether you paid any- 
thing for such interest,and what your agreement was as 
‘@ to discontinuing the bridge called Norris bridge and the ferry near 


that point. 
Alia: 


How much money have you received from tolls each year since 
you acquired your interest in said Lisles bridge? 
’ Ae 
How many cords of wood have you cut or had cut from said 
rancho since 1862” 
° AV. 
How much money have you received from the sale of drift-wood 


sold from said rancho since IS61? 


- yee) 
Shee 28S 
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The defendant Haggin is required to answer under oath the fore- 
going interrogatories numbered respectively I, II, III], 1V, V, VI, 
VII, VITI, AI, ATi, XII, XIV, and XV, and answer under oath 
by sald [lagein as to other matters contained ae this bill ls hereby 

expressly waived. 
LOD The defendant Tevis is required to answer under oath the 
foregoing interrogatories numbered respectively I, II, III, 
iv, V, Vi, Vid, Vill, 44, A, Al, AE; A Bey, BS -o Oe 
answer under oath by sald ‘levis as to other matters contained In 
this bill is hereby expressly waived. 
Wherefore your orator prays judgment and decree— 


First 
That the said several pieces Ol property hereinbe fore deseribed 
were originally the prop rty of your orator, ana that he is now the 
equitable owner of the said Rancho del Paso and } interest in said 
Lisles bridge 


si cond. 


That defendants now hold the legal title to the said Rancho del 
Paso and } interest in said Lisles bridge, in trust, nevertheless, to 
and for the use and benefit of your orator. 


Third 


That sinee the 12th day of June, LS62. the sald defendants 
LO6 have he ld Possession of sald Rancho de| Paso, and have be 1} 
In perception of the rents, issues, and profits thereof, but to and 

for the use and benefit of your orator. 


Fourth. 


That an account be taken of all moneys which the defendants or 
either of them have or has received from— 

(a.) Notes belonging to said Norris collected by defendants. 

(4.) Moneys received by defendants from a sale of drift-wood from 
satd Rancho del Paso. 

(c.) Moneys received by defendants from sales of wood cut from 
said Rancho del Paso. 

(«/.) Damages to said rancho done by defendants In destruction 
of timber growing on said Rancho del Paso. 

(c.) All moneys collected by defendants as rents of said Rancho 
del Paso. 

(f.) The value of the use and occupation of said rancho for such 
parts as were or have been used by defendants or either of them and 
for the times they were so used. 

(g.) kor moneys received by defendants or either of them from 
the sale of said lot six,in the city of Sacramento, in the square 

bounded by J and Kk, Front and Second streets. 
107 (4.) For moneys received by defendants or either of them 
from sale of said lot five, in said city, in the square bounded 
by Front and Second, L and M streets. 
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(i.) For moneys received by them or either of them from tolls 
from said bridge. 

(j.) For moneys received by them or either of them on sale of 
said Norristown tract. 

(/.) For moneys of your orator received by defendants from all 
other sources. 

Fifth. 

That after paying the said defendants a reasonable compensation 
for their services rendered as agents and attorneys of your orator 
the defendants be decreed to pay your orator all moneys so col- 
lected by said defendants or either of them and the value of the 
use and occupation of said rancho, with interest thereon at two 
per cent. per month, making annual rests for compounding that 
interest. 

108 Sixth. 

That the court decree that the interest held by them or either of 
them in said Lisles bridge is held by them or him in trust for your 
orator, and that they be required by decree to convey said Rancho 
del Paso and their interest in said Lisles bridge to your orator. 

Seventh. 

That your orator have such other, further, or different relief as to 
equity shall appertain, and be as he may show himself entitled at 
the trial of this case. 

Kighth. 
That your orator recover costs. 
J. H. McKUNE, 
CLINTON L. WHITE, 
Solicitors for Complainant. 
Endorsed: A copy of the within amended bill is left with me 
this Sth day of September, 1885, to be forward- to Mr. Louis 
109 ='T. Haggin, the solicitor for defendant. W. H. Beatty. Filed 
Sept. 7, 1885. L. 5. B. Sawyer, clerk. 


110 Demurrer. 


In the Cireuit Court of the United States, Ninth Circuit, District of 
California. 


SAMUEL NORRIS ) 
v's -In Equity. 
J. B. HaGers and Lioyp Tevis. | 


The joint and several demurrer of J.-B. Haggin and Lloyd Tevis, 


the defendants above named,to the second amended bill of com- 
plaint of Samuel Norris, the above-named complainant. 


These defendants, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint con- 
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tained to be true in the manner and form therein set forth and al- 
leged, and reserving unto themselves and praying this honorable 
court to grant them the right of making and asserting any other 
and further defense consistent with equity and good con- 
111 science, demur LO the said bill of complaint and to the whole 
thereof, and separately ito the several parts thereof, and for 
causes of demurrer to the whole of said bill assign and show: 


That the plaintiff hath not in and by his said bill made or stated 
such a case as entitles him in a court of equity to any discovery 
from these defendants or either of them or to any relief against them 
or either of them as to thr matters ¢ ontained 11) sald bill or as to any 
of such matters. 


I. 


That said bill of complaint does not state facts sufficient to con- 
stitute any Cause of action or grounds of suit against these defend- 
ants or either of them, or to entitle said complainant to any judg- 
ment, decree, discovery, or relief whatsoever. 


ITT. 


That, as appears upon the face of said bill, the said complainant’s 

cause or causes of action or suit and each thereof, if any he 

112 = ever had, is stale and is barred by great lapse of time and 

by limitations and by said complainant’s laches and neglect 

and by his delay for more than fifteen years to assert his claim, and 

the reasons and facts alleged in said bill are insuflicient to explain 

or excuse said complainant's long-continued laches, neglect, and 
delay. 

Ly. 

That, as appears upon the face of said bill, the complainant’s cause 
or causes of action and each thereof, if any he ever had, is barred 
by the-statute of limitations of the State of California, and particu- 
larly by the provisions of subdivision 4 of section 335 of the Code 
of Civil Procedure of the State of California. 


That, as appears upon the face of said bill, the said complainant’s 


cause or causes of action or suitand each thereof, ifanv he ever had, 
is barred by subdivision 2 of section 336 of the Code of Civil 
L135 Procedure of the State of California. 


That, as appears upon the face of said bill, the complainant’s 
cause or causes of action or suit and each thereof, if anv he ever 
had, is barred by the provisions of section 343 of the Code of Civil 
Procedure of the State of California. 
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VIL. 

That, as appears upon the face of said bill, the complainant’s 
cause or causes of action or suit and each thereof, if any he ever had, 
is barred by the provisions of section 546 of the Code of Civil Pro- 
cedure of the State of California. 


VIIL. 


That, as appears upon the face of said bill, the complainant’s 
cause or causes of action or suit and each thereof, if any he ever 
had, is barred by the provisions of subdivision 1 of section 339 of 
the Code of Civil Procedure of the State of California. 


|.¢ 


114 That it appears by said bill that none of the promises, con- 

tracts, or agreements which are alleged by said bill and of 
which the complainant by the said bill seeks to have the benefit 
nor any memorandum or note of either thereof were ever reduced 
to writing or signed by the defendants herein or by either of them 
or by any person authorized thereunto within the meaning of an 
act entitled “ An act concerning fraudulent conveyances and con- 
tracts,” passed by the Legislature of the State of California and ap- 
proved April 19, 1850, and the acts amendatory thereof or supple- 
mentary thereto. 

X. 

That said complainant has not by his said bill stated, made out, or 
exhibited a case which shows or establishes his right, title, or inter- 
est or which would justify this honorable court in granting him any 
relief or requiring any answer or discovery. 

XI. 
115 That said complainant has admitted and acknowledged by 


his said bill certain facts which by the rules ef law and equity 
avoid his right to any answer, relief, or discovery. 


XII. 


That if the matters stated in said bill do give the complainant 
any cause or causes of complaint against the defendants or either of 
them, the same and each thereof is triable and determinable at law 
and ought not to be inquired of by this court. 


XIII. 


That, as appears upon the face of said bill, the complainant has 
not any right, title, or interest in or to the lands, tenements, and 
hereditaments, property, and possessions in said bill described or 
any thereof or the rents, issues, and profits thereof or any thereof or 
the monies received therefor or any thereof, and that with respect 

thereto complainant is not entitled to any discovery, ac- 
116 counting, or relief at law or in equity. 
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That it appears by the said bill that the same is exhibited against 
these defendants and each of them for several, separate, independ- 
ent, and distinet matters and alleged causes of complaint therein 
Improperly joined or united one with another—that Is to say, com- 
plainant has therein pretended and attempted LO allege and exhibit a 
several, separate, independent, and distinct cause of complaint grow- 
ing out of, for and on account of, the matters and things therein 
set forth, connected with and relative to the alleged claim of com- 
plainant to certain property in ‘Texas, consisting of cattle, horses, 
and slaves. called the “ Dell stock.” in thie adverse possession of 
anothe ae settle which complainant alleges that he employed dt . 
fendants and authorized them to give acquittanees and receipts on 

such settlement, and which said claim, complainant alleges, 
117 detendants did settle and assign to some person in Teras for 

the sum of seventy-five thousand dollars ($75,000.00), which 
Suin of S75D.000.00. complainant alleges, defendants did recelve 1 
such settlement, but have never paid out or accounted for to com- 
piainent, and another several, separate ,and distinet cause of com- 
plaint for and on account of the matters and things connected with 
and relative to the so-called “ Norristown tract” and the moneys 
alleged to have been received by defendants therefrom and on sales 
thereof, and another several, separate, Independent, and distinet 
cause of complaint for and on aecount of the other matters aod 
things in said bill set forth, which said several causes of action are 
improperly united one with another, and the said bill is altogether 
multifarious. 

And as to so much of said bill as relates to complainant’s alleged 

claim to that certain property in Texas, consisting of cattle, 
11S horses, and slaves, in said bill called and designated ils the 

“ Dell stock,” and the monies therefor by complainant alle d 
to have been received by defendants in settlement of complainant's 
said claim and for and on account of complainant, these defendants 
specially demur, and for grounds of demurrer show 


[. 

That the said bill does not contain any matter of equity whereon 
this court can ground any decree or give the complainant any re- 
lief. 

I]. 

That said bill of complaint does not state facts sufficient to con- 
stitute any cause of action or grounds of suit against these defend 
ants or either of them, or. to entitle the said complainant to any 
judgment, decree, discovery, or relief whatsoever. 


ITT. 


That, as appears upon the face of said biil, the said com- 
119 plainant’s cause of action or suit, if any he ever had, is stale 
and is barred by great lapse of time and by limitations and 


by said complainant’s laches and neglect and by his delay for more 


< 
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than fifteen years to assert his claim, and the reasons and facts al- 
leged in said bill are insufficient to explain or excuse said complain- 
ant’s long-continued laches, neglect, and delay. 

IV. 

That, as appears upon the face of said bill, the complainant’s cause 
of action, if any he ever had, is barred by the sta.ute of limitations 
of the State of California, and particularly by the provisions of sub- 
division 4 of section 3388 of the Code of Civil Procedure of the State 
of California. 

V. 

That, as appears upon the face of said bill, the complainant’s cause 
of action or suit, if any he ever had, is barred by the provisions of 
section 343 of the Code of Civil Procedure of the State of Cali- 
fornia. 

120 VI. 

That, as appears upon the face of said bill, the complainant’s cause 
of action or suit, if any he ever had, is barred by the provisions of 
subdivision 1 of section 339 of the Code of Civil Procedure of the 
State of California. 

VII. 

That said complainant has not by his said bill stated, made out, 
or exhibited a case which shows or establishes his right, title, or in- 
terest or which would justify this honorable court in granting him 
any relief or requiring any answer or discovery. 


VIII. 


That said complainant has admitted and acknowledged by his 
said bill certain facets which by the rules of law and equity avoid 
his right to any answer, relief, or discovery. 

[X. 
That if the matters stated in said bill do give the complainant 
any cause of complaint against these defendants or either of 
12] them, the same is triable at law and ought not to be inquired 
of by this hon. court. 

And as to so much of said bill as relates to complainant’s alleged 
claim to that eertain property in said bill called and designated the 
“ Norristown tract,” and the moneys alleged to have been received 
therefrom and therefor by defendants for and on account of com- 
plainant, these defendants specially demur, and for grounds of de- 
murrer show : f 


That the complainant hath not in and by his said bill made or 
stated such a case as entitles him in a court of equity to any dis- 
covery from these defendants or either of them or to-any relief 
against them or either of them as to the matters contained in said 
bill or as to any of such matters. 
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IT. 


That said bill Ol complaint does not state facts sutheient to 
122 constitute any cause of action or grounds of sult against these 
lef | f 4] ° ‘title eaid ec lain: 
defendants or either of them or to entitle said compiaimnant 
" ] . . ; . . is F ’ ‘ , . 
to any judgment, decree, discovery, or relief whatsoever. 


} 


That, as it appears upon the face of said bill, the said complain- 
ant’s cause of action or suit, if any he ever had, Is stale and is 
barred by rreat lapse of time and DY limitations and by said com- 
plainant’s laches and neglect and by his delay for more than twenty 
years to assert his claim, and the reasons and facts alleged in said 
bill are insufficient to explain or excuse said complainant’s long- 


. , + } | ? 
, ' 4 " evi t ‘“) | 
CONnLNUCd laches, Neviect, ANG Gelay 


That, as appears upon the face of said bill, the complainant’s 
cause of action, if any he ever had, is barred by the statute of lim- 
itations of the State of California, and particularly by the provis- 

ions of subdivision 4 of section 338 of the Code of Civil Pro- 


s>*? - . ’ 4,1 ‘ ; . ” » ‘ 
125 cedure OL Le StU i Calliornia. 


That, as appears upon the face of said bill, the said complainant’s 
cause of action or suit, if any heever had, is barred by subdivision 
2 of section 336 of the Code of Civil Procedure of the State of Cali- 
fornia. 


That, as appears upon the face of said bill, the complainant’s 
cause of action or suit, if any he | barred by the provis- 
lons of section 3843 of the Code of Civil Procedure of the State of 


? 


California 


Phat it appears upon the fa he complainant’s — of 
action or suit, if any he ever had,is barred by the provisions of see- 


tion 546 of the Code — Civil Procedure ot the State of California. 


VIL. 


That, as appears upon the face of said bill, the complainant’s 


cause of action or suit, if any he ever had, is barred by the 
124 provisions of subdivision 1 of section 339 of the Code of Civil 


Procedure of the State of California. 
[X. 

That it appears by said bill that none of the promises, con- 
tracts, or agreements which are alleged by said bill and of which 
the complainant, by the said bill, seeks to bave the benefit, nor any 
inemorandum or pote of either thereof, were ever reduced to writing 
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or signed by the defendants herein or by either of them or by any 
person authorized thereunto within the meaning of an act entitled 
“An act concerning fraudulent conveyances and contracts,” passed 
by the Legislature of the State of California and approved April 19, 
1850, and the acts amendatory thereof and supplementary thereto. 
A. 
That said complainant has not by his said bill stated, made, or ex- 
hibited a case which shows or establishes his right, title, or 
125 interest or which would justify this honorable court in grant- 
ing him any relief or requiring any answer or discovery. 
XI. 
That said complainant has admitted and acknowledged by his 
said bill certain facts which by the rules of law and equity avoid 
his right to any answer or discovery. 


XII. 


That if the matters stated in said bill do give the complainant 
any cause of complaint against the defendanis or either of them the 
same is triable and determinable at law and ought not to be in- 
quired of by this court. 


NIT. 


That, as appears upon the face of said bill, the complainant has 
not any right, title, or interest in or to the lands, tenements, and 
heriditaments and property and possessions In said bill deseribed or 

any thereoi, or the rents, issues, and profits thereof or any 
126 ~—s thereof, or the monies received therefor or any thereof, and 

that with respect thereto complainant is not entitled to any 
discovery, accounting, or relief at law or in equity. 

And as to all the balance of said bill other than such portions 
thereof as relate, Ist, to the so-called “ Dell stock” in Texas and the 
moneys alleged to have been received therefor by defendants for and 
on account ol complainant,and, 2d, to the so-called “Norristown tract” 
and the moneys alleged to have been received therefrom and there- 
for by defendants for and on account of complainant, these defend- 


ants specially demur and for grounds of demurrer show: 


That the complainant hath not in and by his said bill made or 
stated such a case as entitles him ina court of equity to any dis- 
covery from these defendants or either of them or to any relief 
against them or either of them as to the matters contained in said 
bill or as to any such matters 
127 II. 

That said bill of complaint does not state facts sufficient to con- 
stitute any cause of action or grounds of suit against these defend- 
ants or cither of them or to entitle said complainant to any judg- 
ment, decree, discovery, or relief whatsoever. 


‘} verted 
9 ee 


SAMUEL 


NORRIS VS. JAMES B. HAGGIN ET AL. 


ITT. 


That, as appears upon the face of said bill, the said complainant’s 
cause of action or suit, if any he ever had, is stale and is barred by 
yreat lapse of time and by limitations and by said complainant’s 

aches and ne orl ect and by his de lay for more than fifteen years Lo 

assert his claim, and the reasons and facts alleged in said bill are 
insufficient to explain or excuse said complainant’s long-continued 
laches neglect, and delay. 


) 
LV. 
That, as appears upon the face of said bill, the complain- 
125 = ant’s cause of action, if any he ever had, is barred by the 
statute of limitations of the State of California, and particu- 
larly by the provisions of subdivision L of section ooo of the Code 
of Civil Procedure of the State of California. 
v. 

That, as appears upon the face of said bill, the said complainant's 
cause of action or suit, if any he ever had, is barred by subdivision 
2 of section 336 of the Code of Civil Procedure of the State of Cali- 
fornia. 

VI. 

That, as appears upon the face of said bill, the complainant’s caus 
of action or suit, if any he ever had, is barred by the provisions of 
section 343 of the Code of Civil Procedure of the State of California. 


VII. 


That, as appears Upon the face of said bill, the complainant's Cause 

of action or suit, 1f any he ever had, is barred by the pro- 

120 visions of section 546 of the Code of Civil Procedure of the 
State of California. 


VILL. 


That, as appears upon the face of said bill, the complainant’s cause 
of action or suit. if anv he ever had. is barred bv the provisions of 


subdivision 1 of section 330 of the Code of Civil Procedure of the 
State of California. 
ee 

That it appears by said bill that none of the promises, contracts 
or agreements which are alleged by said bill and of which the com- 
plainant by the said bill seeks to have the benefit nor any memo- 
randum or note of either thereof were ever reduced LO writing or 
signed by the defendants herein or by either of them or by any 


’ 1 , ’ ; . } , 
" . “3 , 7 Sas, “ ’ , i *% . ‘ >» oy '* e 
person AULLOPIZEs thereunto Within thie meanimg of an act entitied 


~~ 


| 
An act CONCeCTHING Trauduiehe ¢ hnveyances and contracts, passed by 


the Legislature of the State of California and approved April 
130 19, 1850, and the acts ams udatory thereof or supplementary 


thereto. 


“a 


| 


an 
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X. 
That said complainant has not by his said bill stated, made out, 
or exhibited ease which shows or establishes his right. title, or 


interest or which would justify this honorable court in granting 
him any relief or requiring any answer or discovery. 


Al. 


That said complainant has admitted and acknowledged by his 
sald bill certain facts which by the rules of law and equity avoid 
his right to any answer, relief, or discovery. 


XII. 


That if the matters stated in said bill do give the complainant 
any cause of complaint against the defendants or either of them 
the same is triable and determinable at law and ought not to be 
inquired of by this court. 


XIIT. 


That, as appears uvon the face of said bill, the complainant 
131 has not any right, title, or interest in or to the lands, tene- 
ments, and her/ditaments, property, and possessions In said 
bill described or any thereof, or to the rents, issues, and profits 
thereof or any thereof, or for the monies received therefor or any 
thereof, and that with respect thereto complainant is not entitled to 
anv discovery, accounting, t relic! at law or in equity. 
And these defendants further demur to each, respectively, of the 
following several and respective parts and portions of said bill: 
First. Toso much of the liscovery and relief sought by said bill 
as prays that it be adjudged and decreed that the said several pieces 
i property in said bill deseribed were originally the property of 
aid complainant, and th: at lie is now the equitable owner of said 
Rancho del Paso and -half interest in said Lisles bridge. 
132 Second. ‘To so much of seg soca and relief sought by 
said bill as prays that it be as liudged an i deereed that de- 
fendants now hold the legal title to said Rancho del Paso and one- 
half interest in said Lisles bridge in trust to and for the use and 
benefit of said complainant 
Third. To so much of the discovery and relief sought by said 
bill as prays that it be adjudged and decreed that since the 12th 
day of June, S62, defendants have held possess sion of said Rancho 
del Paso and have been in perception of the rents, issues, and 
profits thereof to and for the use and benefit of said complainant. 
Fourth. To so much of the discovery and relief sought by said 
bill as prays that it be adjudged and decreed that an account be 
taken of all monies which the defendants or either of them have 
or has received from— 
(a.) Notes belonging to said Norris collected by defendants. 
133 (L.) Monies received defendants from a sale of drift- 
wood from said Rancho del Paso. 


’ 
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(c.) Monies received by defendants from sales of wood cut from 
said Rancho del Paso. 

(d.) Damages to said rancho done by defendants in destruction of 
timber growing on said Raneho del Paso. | 

(e.) All monies collected by defendants as rents of said Rancho 
del Paso. 

(f.) The value of the use and occupation of said rancho for such 
parts as were or have been Us¢ d by deft ndants or either of them 
and for the times they were so used. 

(q.) For monies received by defendants or either of them from 
the sale of said lot six, in the city of Sacramento, in the square 
bounded by J and K. lront and Second Streets. 

(h.) For monies received by defendants or either of them from 
sale of sata lot D. it said city, in) the square bounded by rout and 

Second, g ana \l streets 
lS iz.) For monies reese ived by defendants or either of them 
from tolls from said bridg 

(j.) For monies received by defendants or either of them on sale 
of said Norristown tract. 

(k.) For monies collected by defendants on sale or settlement of 
the said Dell stock in Texas 

(/.) For monies of said complainant received by defendants from 
all other sources 

Fifth. To so much of the discovery and relief sought by said bill 
iis | ravs that if be adypuda d ina decret d that an account be taken 
of all monies which the defendants or either of them have or has 
received from notes belonging to said Norris collected by defend- 
ants. 

Sixth. To so much of the discovery and relief sought by said bill 
as prays that it. be adjudged and decreed that an account be taken 
of moni S recelv¢ d by defendants from il sale of drift-wood from sald 

Rancho del Paso 
135 Seventh. To so much of the diseovery and relief sought by 
sald bill as prays that it be adjudged and decreed that an ae- 
count be taken of montes received by defendants from sales of wood 
cul from sald Rancho de] Paso 

KMighth. Toso much of the discovery and relief sought by said 
bill as prays that it be adjudged and deereed that an account be 
taken of damages LO said rancho done by di t ndants in destruction 
of timber growing on said Rancho del Paso. 

Ninth. To so much of the discovery and relief sought by said 
bill as prays that it be adjudged and deereed that an account be 
taken of all monies collected by defendants as rents of said Rancho 

del Paso. 

Tenth. To so much of the dise Very and relief sought by said bill 
as prays that it be adjudged and decreed that an account be taken 
of the value of the use and occupation of said rancho for sueh parts 
as were or have been used by defendants or either of them and for 

the tire S they Were SO Us¢ d. 
136 ele venth To so much |] the discovery and relief sought 


by said bill as prays that it be adjudged and decreed that an 


} } 
Drager 


— 


w 
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account be taken for monies received by defendants or either of 
them from the sale of said lot six,in the city of Sacramento, in the 
square bounded by J and k, Front and Second streets. 

Twelfth. To so much of the discovery and relief sought by said 
bill as prays that it be adjudged and decreed that an account be 
taken for monies received by defendants or either of them from 
sale of said lot 5, in said city, in the square bounded by Front and 
Second, L and M streets. 

Thirteenth. To so much of the discovery and relief sought by 
said bill as prays that it be adjudged and decreed that an account 
be taken for monies received by defendants or either of them from 
tolls from said bridge. 

Fourteenth. To so much of the discovery and relief sought 
137 by said bill as prays that it be adjudged and decreed that an 
account be taken for monies received by defendants or either 

of them on sale of said Norristown tract. 

Fifteenth. As to so much of the discovery and relief sought by 
said bill as prays that it be adjudged and decreed that an account 
be taken for monies collected by defendants on sale or settlement 
of the said Dell stock in Texas 

Sixteenth. To so much of the discovery and relief sought by said 
bill as prays that it be adjudged and decreed that an account be 
taken for monies of said complainant received by defendants from 
all other sources. 

Seventeenth. As to so much of the discovery and relief sought by 
said bill as prays that it be adjudged and decreed that after paying 
defendants a reasonable compensation for their services rendered as 
agents and attorneys of complainant the defendants pay over to 

complainant all moneys so collected by defendants or either 
138. of them and the value of the use and occupation of said 
rancho. 

Eighteenth. As to so much of the discovery and relief sought by 


— 


said bill as prays that it be adjudged and decreed that after paying 
defendants a reasonable compensation for their services rendered as 
agents and attorneys of complainant the defendants pay over to com- 
plainant all moneys so collected by defendants or either of them 
and the value of the use and occupation of said rancho, with inter- 
est thereon at two per cent. per month, making annual rests for com- 
pounding that interest. 

Nineteenth. As to so much of the discovery and relief sought by 
said bill as prays that it be adjudged and decreed that tne inter- 
est held by defendants or either of them in said Lisles briage is 
held by them or him in trust for complainant. 

~ Twentieth. As to so much of the discovery and relief 
139 sought by said bill as pPravs that it be decreed that defend- 
ants convey said Rancho.del Paso to complainant. 

Twenty-first. As to so much of the discovery and relief sought by 
said bill as prays that it be decreed that defendants convey their in- 
terest in said Lisles bridge to complainant. 

‘Twenty-second. As to so much of the discovery and relief sought 
by said bill as prays that it be adjudged and decreed that complain- 
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ant have such other, further, or different relief than that specifically 
asked for in the first six subdivisions or paragraphs of the prayer to 
sald bill. 

And for grounds of demurrer to each, respectively, of said several 
and respective parts and portions of said bill and discoveries and 
reliefs sought defendants specify and show: 


3 


That the plaintiff hath not in and by his said bill made or 

140 stated such a case as entitles him in a court of equity to any 

discovery from these defendants or either of them or to any 

relief against them or either of them as to the matters contained in 
said bill or as to any of such matters. 


I]. 


That said bill of complaint does not state facts sufficient to con- 
stitute any cause of action or grounds of suit against these defend- 
ants or eitherof them or to entitle said complainant LO any judgment, 
decree, discovery, or relief whatsoever. 


LIT. 


That, as appears upon the face of said bill, the said complainant’s 
cause or causes of action or suit and each thereof, if any he ever had, 
is stale and is barred by great lapse of time and by limitations and 
by said complainant’s laches and neglect and by his delay for more 

than fifteen vears to assert his claim,and the reasons and facts 
141 = alleged in said bill are insufficient to explain or cause said 
complainant’s long-continued laches, neglect, and delay. 
LV. 

That, as appears upon the face of said bill, the complainant’s cause 
Or CaAUSeCS of action and ench thereof, if any he ever had, 1s barred by 
the statute of limitations of the State of California. and particularly 


hy the provisions of subdivision 4 of section 035 of the Code of Civil 
Procedure ol the state of ( ‘alifornia. 


\ 
That, as appears upon the face of said bill, the said complainant’s 
cause or causes of action or sult and each thereof, if any he ever had, 


is barred by subdivision 2 of section 336 of the Code of Civil Pro- 
* . ’ 1; ; ‘, : 
cedure of the State of California. 


VI. 
That, as appears upon-the face ofsaid bill, the complainant’s cause 
or causes of action or suit and each thereof, if any he ever had, is 


barred by the provisions of section 545 of the Code of Civil Proced- 
ure of the State of California. 


° 
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142 VIL. 


That, as appears upon the face of said bill, the complainant’s cause 
or causes of action or suit and each thereof, if any he ever had, is 
barred by the provisions of section 346 of the Code of Civil Pro- 
cedure of the State of California. 


VIII. 


That, as appears upon the face of said bill, the complainant’s cause 
or causes of action or suit and each thereof. if any he ever had, 
barred by the provisions of subdivision 1 of section 339 of the Code 
of Civil Reese sic of the State of California. 


iA. 

That it appears by said bill that none of the promises, contracts, 
or agreements which are alleged by said bill and of which the com- 
plainant by the said bill seeks to have the benefit nor any memo- 
randum or note of either thereof were ever reduced to writing or 

signed by the defendants herein or by either of them or by 
143 any person authorized thereunto within the meaning of an 
act entitled “An act concerning fraudulent conveyances and 
contracts,” passed by the Legislature of the State of California and 
approved April 19, 1850, and the acts amendatory thereof or sup- 
plementary thereto. 
X. 

That said complainant has not by his said bill stated, made out, 
or exhibited a case which shows or establishes his right, title, or 
interest or which wouid justify tis honorable court in granting 
him any relief or requiring any answer or discovery. 


XI. 
That said complainant has admitted and acknowledged by his 


said bill certain facts which by the rules of law and equity avoid 
his right to any answer, relief, or discovery. 


XIL 


That if the matters stated in said bill do give the com- 

144. plainant any cause or causes of complaint against the defend- 

ants or either of them, the same and each thereof is triable 

and determinable at law and ought not to be inquired of by this 
court. 


XII. 


That, as appears upon the face of said bill, the complainant has 
not any right, title, or interest in or to the lands, tenements, and 
he reditaments, prope rty, and passe ssions in said bill dese ‘ribed or to 
any thereof, or the rents, issues, and profits thereof or any thereof, 
or the monies received therefor or any thereof, and that with re- 
spect thereto complainant is not entitled to any discovery, account- 
ing, or relief at law or in equity. 
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Wherefore, and for divers other defects and causes of demurrer ap- 
}) aring In the said complainants said bill, these defendants demur 
thereto and to the several parts f hereof, and humbly demand 
145 the judgment of this honorable court whether they shall be 
compelled to make any answer or further defense to the said 
bill or to any part thereof, and they pray to be hence dismissed 
with their reasonable costs in this behalf most wrongfully sustained. 
LOUIS T. HAGGIN, 
Solicitor for Defendants. 

BEATTY & DENSON, Of Counsel. 

We, the undersigned, counsel for the above-named defendants, 


LA 
hereby cert'fy and declare that in our opinion the above and fore- 
going demurrer is well founded in point of law. 


BEATTY & DENSON, 
Of Counsel for Defendants. 


STATE OF CALIFORNIA, 
( aly and ¢ aunt of San Francisco. | ane 
J.B. Haggin and Lloyd Tevis, being first duly sworn, each for 
himself and not one for the other says that he is one of the 
146 = defendants named tn the foregoing demurrer, and that said 
demurrer is not interposed for delay. 
J. B. HAGGIN. 
LLOYD TEVIS. 


Subseribed and sworn to before me this 14th day of November, 
A. D. 1885. 
HOLLAND SMITH, 
, oe ; 
[SEAL. | Notary Public. 
y 
endorsed Service by COPY admitted 16th Nov., isou. @. Es. 1\ 
Mehkune \ 6 White, soliert Ts for complainant. riled Novem- 
ber 16th, 1885. LS. B. Saw yer, clerk 
147 Ata stated term, to wit, the July term, A. D. 1886, of the f) : 
circuit court of the United States of America of the ninth if 


ugust, in the vear of our Lord one thousand eight 


. ’ . } ° | | & j : ‘ ] BE ‘ 5 ; > 
Mdiclal circult mm and for the adistric Ot Catifornia, held fat the 9 
court-rootn. in thy CILV and county of San lraneiseo, on \\ ednesday. T 
. \ * . > . 
i 


hundred and eighty-six 
Present: The Honorable Lorenzo Sawyer, cireuit judge; the Hon- ' 
orable George M. Sabin, U.S. district judge of Nevada. | 


" . ; . . . >» 
fdrg ‘ NI handing }) } in Pr Yo} Dismissing Bill. { 


Chis Cause, heretofore tll Md an submitte d LO the court for COn- 


— 


sideration and decision upon the demurrer to the bill of complaint 
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herein, having been duly considered and the opinion of the 
148 court having been read, it is ordered that said demurrer be, 
and the same hereby is, sustained ; that said bill of complaint 
be dismissed at complainant’s cost, and thata decree be filed and 
entered herein accordingly. 
[ hereby certify that the foregoing is a full, true, and correct copy 
of an order made and entered in the above-entitled cause. 
Attest my hand and the seal of said circuit court this 4th 


SE 
[SEAL. ] day of August, 1586 
| L. S. B. SAWYER, Clerk, 
By F. D. MONCKTON, 
Deputy Clerk. 
149 Enrollment. 


In the Cireuit Court of the United States, Ninth Circuit, District of 
California. 


SAMUEL Norris, Complainant, 
vs + No. 3782. 
J. B. HaGain et al., Respondents. j 


On the 9th day of July, LSS, a certified copy of the record herein 
on transfer from the superior court of the county of Sacramento, 
State of California, to said circuit court was filed herein, which copy 
Is hereto annexed. 

On the 20th day of July, 1S85, an amended bill of complaint was 
filed herein, which is hereto annexed. 

A second amended bill of compiaint was filed herein on the 7th 
day of September, 1SS5, which 1s hereto annexed. 

A demurrer to said second amended bill of complaint was 
150 filed herein on the 16th day of November, 1585, and is hereto 
annexed. 

On the 4th day of August, 1886, an order on said denurrer was 
made and entered herein ra | certified COpy of which erder is hereto 
annexed, and a final decree was filed and entered herein in the 
words and figures following, to wit: 


Ata stated term, to wit, the July term, A. D. 1886, of the circuit 
courtof the United States of America of the ninth judicial cireuit in 
and for the district of California, held at the court-room, in the city 
and county of San Francisco, on Wednesday, the 4th day of August, 
in the vearof our Lord one thousand eight hundred and eighty-six. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 


Decree. 


SAMUEL* NORRIS 
rs. > No. 31582. 
James B. HaAGGIn et al. ( 


15] The court having sustained the demurrer of the respond- 
ents to the complainant’s bill of complaint herein, and ordered 
that the said bi!l be dismissed at complainant’s cost— 


pede? 


ees > 18 8 
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Thereupon, upon consideration thereof, it is now here ordered, 
adjudged, and decreed that the said complainant’s said bi!l of com- 
plaint herein be, and the same hereby is, dismissed at said com- 
plainant’s cost, 

(Signed) LORENZO SAWYER, 


U.S. Cirentt Judge. Ninth Jud'l Cir'’t. 


Endorsed: Filed and entered August 4, 1886. L. S. B. Sawyer, 
clerk. 


15? f iP rh’ ( / vhi tie ate : 


} 


leadings, C rtified COpy 
of order, and final deeree are hereto annexed, said final decree bein 


Thereupon said certified copy of record, p 
° 
duly signed, filed, and enrolled pursuant to the practice of said cir 
‘uit court. 
Attest, etc L. S. B. SAWYER, Clerk, 
[SEAL. J By F. D. MONCKTON, 
Depu fy ¢ ler/: 


Mndorsed : Enrolled DApers., Filed Aucust ith, LSSO. L, 5. 13. 
Sawyer, clerk, by I. D. Monekton, deputy clerk. 


1O3 Ata stated te rm, to wit, the November term, A. D. 1885, 

of the circuit court of the United States of America o 

ninth judicial cireuit in and tor the district of California, he 

the court-room, In the city and county of San Francisco, on Tues- 

day, the 24th day of November, in the year.of our Lord one thou- 
sand eight hundred and elghty-five 

Present: The Honorable Lorenzo Sawyer, circuit jt 


~« 
- 
od 
- 
- 


Order Strik ing Certain Matters from 2d Amended Pill 


SAMUEL NORRIS ) 
Us. 4 


J. B. HacGatsn and Lrioyp Tevis. } 


Now, on this 24 day of November, 1885, on motion of J. Il. Me- 


Kune, Esq., solicitor for complainant, Samuel Norris, it is ordered 


¥ 
that the following matter be stricken from complainant’s second 
amended bill of complaint herein, viz., commencing at line 
Lod | 7 pave |) Reig That your orator had re | claim LO certain prop- 
erty in Texas, consisting of cattle, horses, and slaves, of the 
value of SLO0,000, called the Dell stock, which property was In the 


adverse possession ol another: that vour orator. about the vear LS6-. 

and whilst they were acting as lis agents, emploved and authorized 

defendants to makea settlement of his said claim and to give proper 
4] a) +} ; | t 

seittiement: that the defendants. 

ement and assiened all the Inter 


ae 


} 


acqulitances and recel pts on sus 
as his agents, did make such) sett 
est of vour orator to some person In Texas whose name Is unknown 
to your orator for $75,000, and defendants received the said last- 
mentioned sum of money for and in settlement of your orator’s said 


i} 
] 
I 


oo” 


ad 


pp 


® 
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; clairn to said stock and have never accounted to your orator there- 


for or paid over to him any part thereof.” 

And that the following matter be also stricken from com- 
155 plainant’s said bill, viz: 

“(k.) For moneys collected by them on sale or settlement 
of the said Dell stock in Texas. 


156 Opinion. 


In the Cireuit Court of the United States, Ninth Judicial Circuit, 
District of California. 


SAMUEL NORRIS ) 
vs. . No. 37832. 
J. B. Haaars et al. | 


(August 4, 1886.) 


1. Statute of limitations—[quity.—The rule established by the de- 

cisions of the Supreme Court as to the effect of statutes of lim- 

itations In courts of equity appears to be that in those States 
where the statutes of limitations are made applicable to suits 


the specific case, and in cases of concurrent jurisdiction, they are 
as obligatory as such upon the national courts of equity as they 
are upon the State court and as they are in actions at law, and 
‘ the courts of equity should act in obedience rather than por 
analogy tothem; but where they are not applicable to equity 
cases In the State courts and there is not concurrent jurisdic- 
tion and where the specific case is not covered in terms by the 
statute, then the time prescribed by the statute of limitations 
will ordinarily be applied by analogy in accordance with the 
provisions most nearly analogous and cpplicable. 

j 157 =2. Limitations as to action for fraud.—In providing for ac- 
t tions for relief on the ground ot fraud the Legislature 
, carried into the provision the principle established by courts of 
r equity that the cause of action shall not be deemed to have ac- 
qi crued until the “ discovery of the facts constituting the fraud ; ” 
and to ascertain what conditions constitute a discovery within 
the meaning of the provisions the principles established in 

equity law, whence the idea was derived, must be applied 
3. Same—Diligence—Means of knowledge —The established prin- 
ciples as to discovery of fraud are: that the party defendant 
must be diligent in making inquiry; that means of knowledge 
are equivalent to knowledge; that a clue to the facts which if 
diligently followed would dead to a discovery is in law equiva- 

lent to a discovery. 

&. 1. Imbecility from injuries as an excuse for non-action.— crpme.. 
° imnbecility resulting from a serious injury upon the head to be 
a sufficient excuse for not discovering the facts constituting the 
fraud while such imbecility continues, the party must act as 


| | in equity as well as to actions at law, and they embrace in terms 
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soon as lis imbecility ceases or he will be deemed to have the 
knowledge which he might have obtained by the exercise of 
proper diligence. 

5. What facts constitute means of knowledge which the party 1s 
bound to pursue, pointed out in a case where the title to large 
estates are alleged to have been fraudulently obtained by de- 
fendants 


Before Sawyer, circuit judge, and Sabin, district judge 
J. H. MeKune and C. L.. White, for complainant; Louis T. Haggin 
and Beatty & Denson, for defendants 


Bv the court—Sawyer, Circuit Juda 


It is alleged in the bill that the complainant, in the vear 
158 1859 and thenceforth till the title was divested in the years 
IS60, “61, 2, and ’5 in the manner set out, was the owner of 
several tracts of lands in Sacramento city and county, ineluding the 
Rancho de! Paso, containing lorty-five thousand acres, situate on 
the right bank of the Am«e rican rive ¢ oOpposit the ¢ city of Sacra- 
mento, all of the aggregate value, in round numbers, of about a 
million and a hall of 
defendants were the trusted agents, business managers, and attor- 
lainant in the management of his business connected 
with sajd Property | that on the tourth day of March, 1859, he re- 
ceived a severe blow on the head which rendered him insensible 


nevs of comp 


for SseVv¢ raldavs and his nervous 5\ =Leln Was so shocks d thre reby that for 
ten years thereafter he was unable and mentally and physically in- 
Conny tent to att nal In poe rson te \- busine Ss atlairs or to COTM pPre- 
hend what had been done in and about his business or to direct his 
agents what to do or how to act In the por mises. and during all this 
time he was wholly di pender ton the said defendants for advice and 
action in his atlairs,and the defendants assumed the full charge and 
management of his business; that in violation of the trust and con- 
fidence thus reposed in them defendants, during the year 1859, ob- 

tained a note and mortgage upo: said property fora large 


} 


159 amount without his knowledge and without proper considera- 

tlon: that they foreclosed the nortgage in the following year 
and purchased the property ; alse that during the years IS50 and 
LS6] they procured OLuUer judgm hts Irauad ulently to he obtained : 
had the property sold thereunder and purchased in for their benefit 
and ultimately conveyed to them, but these judgments were all 
subject tothe prior lens of said mortgage; and, finally, that defend- 
ants,on June 25, 1865, while complainant was still mentally ineom- 
petent, fraudulently procured, without considerat lon, a conveyance 
from him toall said lands and all other lands owned by him in Cali- 
fornia, which conveyance was duls recorded on Sept mber 10. IS63. 
whereby the title toall complainant’s property in California became 
vested in defendants; that defendants, on receipt of said several con- 
veyances In 1862 and under a writ of possession Issued upon a judg- 


— 


nent in ahi action of « MCLIOLNL Tee overed thas re Upol ent red ito }Os- 


session, and they have ever since held possession, claiming under 


dollars; that from 1555 till about 1868 the, 
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said titles, taking the rents and profits thereof without accounting 


g 
to him. Complainant then alleges that he did not know anything 
about these fraudulent acts, the said note and mortgage, and the said 
several suits, judgments, and sales thereunder or the said convey- 

ances or the effect thereof until after July 1, 1854, and most 
160 of the facts he only learned from his solicitors in this suit on 

the 20th, 21st, 22d, 26th, and 27th days of August, 1885. 
Ile alleges thatin 1869 he applied to H. O. Beatty, who had in some 
early case been his attorney, for information concerning his affairs 
with defendants, and was advised by him that he could not act for 
him,as he had been employed by defendants; and as he was the only 
attorney then living who had knowledge of his affairs in connection 
with said rancho, and, as he was ignorant of them himself, he could 
not communicate with strangers so as to make himself intelligible, 
he felt compelled to accept the state of affairs as he found them and 
took no further action. 

Defendants demur on the grounds that the bill does not state facts 
sufficient to entitle the complainant to diseovery or to relief; that 
the bill is multifarious; tuat the cause of suit is barred by the statute 
of limitations, and that the cause of suit Is stale by reason of lapse 
of time. 

In Lakin vs. Sierra Buttes Gold M. Co., 25 Fed. R., 348, in dis- 
cussing the question whether the defense of the statute of limitations 
was properly pleaded, | observed, perhaps with not sufficient consid- 
eration and caution, that “ the statute of limite tions as such Is not a 

defense in a court of equity of the United States ;” that “ on 
161 =the equity side of this court the only defense is laches in not 

pursuing the party’s remedy for such time and under such 
circumstances as render it inequitable to grant.the desired relief,” 
but that a “ court of equity,in analogy to the statute of limitations, 
usually adopts the statute as a limit,” etc. The observation was not 
necessary to the point decided, and it may be doubted whether this 
proposition, in the broad terms stated, is strictly accurate. While 
there are cases in the Supreme Court that seem to give support to 
the view as stated, there are others which, while recognizing stale- 
ness Irrespective of statutes of limitations asa good defense In courts 
of equity, sustain the view that statutes of limitations are obligatory 
Upon and are enforced as such by the national courts of equity 
without reference to the equitable doctrine of staleness, especially 
in those States where the statute is made applicable in equity as 
well as at law and in cases of concurrent jurisdiction. ‘Thus, in 
Badger vs. Badger, 2 Wall., 94, the court says: “ Courts of equity In 
eases of concurrent jurisdiction consider themselves bound by the 
statutes of limitations which govern courts of law in like cases, and 
this rather in obedience to the statutes than bv analogy. Ln IMnahy 
other cases they act upon the an ilegy of the ike limitation at law.” 

So in the case of Broderick’s will the court appears to have 
162 ~=acted upon the idea that the statute of limitations 1s obliga- 

tory assuch. Says the court, after considering another point: 
” They would still have to encounter the statute of limitations, 
which expressly declares that the action for relief on the ground of 
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fraud can only be commenced within three years, and the statutes 
of limitations in California apply to suits in equity as well as 
actions al law.” 2 | Wal., 51S So 1n Sullivan vs Portland, ete., 
O04 U. &S.. Sil. the court re Ot) ized the statute of 
istinect from staleness, and refers to the « 
eclining to consider the defense of the statute because it 


limitations as a 
defense « lefenses iT} bot 
aspects, ¢ 
was not ] 

{ 


“The 


; 
} get ] 
lefense of the statute of limitations is not set up by piea 
: . ] . ‘+ si ’ . . éé _ ; : : . : 
norin the auswers, Says the court We cannot, therefore, considet 


; . | ° ; ’ } ' . } 
Lhe case 1n that aspect }) Si] but as to the defense of staleness 
° ’ 7? 7 
it Was held not to be necessary to set it up in the pleadings, and as to 

. . ? sé . , , , . ’ . 
that defense it 1s Said sometimes the anaiogy of the statute ol 


. . } * ‘ } . ’ 
limitations Is applied,” thus recognizing the.distinetion between 


the defenses, the statute being a defense of itself as such to whieh 
effect is given in obedience to the statute, and the other by adapt- 
ing the statutory tim by analogy. In Miller vs. MeIntyre, 6 Pet., 

Gj. the cour Says: “rom the above authorities it appears 
163s that the rule is well settled, both in England and in this 

country, that effect will be given to the statute of limita- 
tions in equity the same as at law.” And in Elmendorf vs. Taylor, 


10 Wheat., 168, 1t is said: “Although the statutes of limitations do 


not, either in, England or in these States, extend to suits in chaneery, 
vet the courts In both countmes have acknowledged their obliga- 
tion.” But in Peyton vs. Stith, 5 Pet., 494, it is said: “ This would 
afford at law a complete bar to an cyectment under the title of 
Phillips, and courts of equity adopt the same rule by analogy.” See 
also Piatt Us. Vattier, v Pet : bl 

Upon a full consideration of the authorities the established rule LO 
be deduced from them appears to be that in those States where the 
statutes ol limitations are mad ‘ly plicable LO Suits In equity as well 
as to i tions atl iaw, where they ( mnbrace In terms the specitic Case, 
and In) Case of concurrent jurisdicth 4a they are In themselves AS 
obligatory Upotl the national courts of « juILY is such iis they are 
upoi the State courts and as they are in actions at law, and the 
eourt should act in obedience rather than upon analogy to them. 
But where they are not applieabl to equity cases In the State courts 


' ) 
. ‘ . . " *%* > ’ ‘1% »? , . . sv? ; ** 
ind there is hot concurrent Jurisdiction or the specific case Is 


164 not covered In eXpr ss terms bv the statute, then the statute 
. . . . ne a}. . o0% »} ] P - n 
of limitations will ordinarily be apphed by analogy, in ac- 


. . ‘ ‘ 2 } . 
cordanes with the PrOVISIONS Ol the statute most nearl aQhHatogous 
' ' ean ass ‘ ): ‘9 
and applicable. In this State there is a statute apprcavie to every 
. ] } } aS . 
ease that can arise, and the statutes are as Applicable to cases In 
‘ — 
.s 


) 


equity as to eases al law, and the national courts oO e ULV Should 
therefore viel 1 give etlect to them as such. Lord vs. 
Morris, 18 Cal., 486; Gratton vs. Wiggins, 23 Cal., 34; Hardy vs. 
Harbin, 4 Sawyer, 548. But it can make little difference which 
theory is adopted, as the practical result is the same whether the 


7 obedience alie 


eourt acts nm obedienee to the Statute, as obligatory upon it, or 
adopts the statute by analogy, in pursuance of the settled princi- 
ples of equity law and the long-established rules of equity practice, 
equally obligatory Upon the eourts. 


t.. By 
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In this case, according to the allegations of the bill, the deed by 
which the Rancho del Paso and other property embraced in it was 
conveyed to one of the defendants, in pursuance of the mortgage 
sale on the decree foreclosing the mortgage set out, was executed on 
November 12, 1862. The sheriff’s deed in pursuance of the sale 
of the same property on the Grimm and Ross judgments was exe- 
cuted on April 2, 1862. In May or June, 1862, defendants 
165 took possession of the property so conveyed under a writ of 
possession issued upon a judgment in an ejectment suit 
brought upon the Ross title, and they have ever since been in pos- 
session, taking the rents and profits. On June 25, 1863, the com- 
plainant executed the deed to defendants deseribed in the bill pur- 
porting to convey. the same property and all other lands owned by 
him in the State of California, which deed was duly recorded on 
September 10, 1863, and no specific aet of confidence or agency ap- 
pears to have been performed by defendants after that date. These 
facts appear to be inconsistent with the general loose allegation 
that the ageney continued till 1868. Thenceforth they were mani- 
festly in a hostile position. ‘This bill was filed August 31, 1554, 
more than twenty-two years after defendants had taken adverse 
possession of the property under the said conveyances and under 
the judgment recovered thereon in ejectment, and more than twenty- 
one years after the said deed of June 28, 1863, which seems to have 
been intended to cure any defect that might exist in the title be- 
fore acquired under the several judgments and sales set out 
The longest period allowed in any case between private parties by 
the statute of limitations of California for commencing an action 
after the right accrues is five years, and that period had 
166 run more than four times over before this bill was filed. Un- 
less. therefore, the case can be brought within some exception 
of the statute the suit is barred. The only exception, if any, that 
can reach the case or is claimed to reach it is found In section 338, 
©. C. P., subdivision 4, which provides that the period shall be three 
years in case of “an action for relief on the ground of fraud or mis- 
take, the cause of action in such case not to be deemed to have 
accrued until the discovery by the aggrieved party of the fects con- 
stituting the fraud.” The English statute of limitations, from which 
the American statutes were originally derived, applied only to ac- 
tions at law and did not embrace this provision, and in providing 
for actions for relief on the ground of fraud the Legislature carried 
into the provision the doctrine, as established in courts of equity, 
that the cause of action should not be deemed to have accrued until 
the “ discovery of the facts constituting the fraud.” 
Wood vs. Carpenter, 101 U.3S., 159 


To ascertain of what acts a discovery of the facts constituting the 
fraud affording the ground for relief consists we i ust go to the prin- 
ciples established in equity law whence the idea was derived. 

L67 The settled principles on this point are that the party de- 
frauded must be diligent in making inquiry ; that the means 

of knowledge are equivalent to knowledge; that a clue to the facts 


NG 
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which, if followed up diligently, would lead to a discovery is, in law, 
equivalent to a discovery—equivalent to knowledge. In stating the 
policy of statutes of limitations and in illustrating these prineiples 
of construction applicabl thereto, Mr. Justice Swayne, speaking for 
the court, in Wood vs. Carpenter (supra), together with much more 
to the point. sald : 

“Statutes of limit on are vital to the welfare of society and are 


favored in the law "They are found and approved in all systems 
of enlightened jurisprudence. They promote repose by giving se- 
curity and stability to human affairs. An important pub lic policy 
lies at their foundation. ‘They stimulate to activity and punish 


negligence. While time is constantly destroying the evidence of 


rights they supply Its place D\ a pre sumption, which renders proof 
unnecessary. Mere delay, e 


xtendit i” to the limit prese ribed, is itself 

il CONCLUSIVE bar. 5 he une ana ant idote crQ) togeth “Ags ’ . . 
“It will be observed also,” he adds, “that there is no averment 
that during thie long period over which the transactions re- 
ferred to extended the pr! laintiff! ever made or caused to 
165 be made the slightest inquiry in relation to either of them. 


’ 


Phe jyudgm nts confessed were of record, and he knew it. It 
if the faets were so, that 


, 
'? 


could not have been diflicult to ascertain 
they were shams. ‘The conveyances to Alvin and Keller were also 
on record in the proper oflices. If bee were In trust for the defend- 
ant, as alleged, proper diligence could not have failed to find a clew 
In every case that would have led to evidence not to be resisted. 
With the strongest motives to action the plaintiff was supine. If 
underlying frauds existed, as he alleges, he did nothing toe unearth 
them. It was his duty to make the effort.” 
; : - 

The discovery of the cause of action, if such it may be termed, 
is thus set forth: ‘And the plaintiff! further avers that he had no 
knowleda of tl by the defendant until the year 

I). 1S72 and afew weeks only before the bringing of this suit.’ 
There is nothing further upon the subject.” * * * “*Whatever 


. 


i@ tacts so concenied 


is notice enouelh to exelite attention and put the party on his ru: ird 
and eall for Inquiry 1s notice of everything to which such in- 


Guiry night have led. When a person has suftheient information 


} . . ° 

to lead him toa faet he shall be deemed conversant of It. en- 
nedv vs. Gereene, o \ivi & ih , ee air presu nption is tl hat 

16d if tbe parts affected by anv traudulent transaction or man- 


avement might With ordinary care and attention have scia- 
sonably detected 1b he S@AsSOnNAvDIV Lad actual knowledge OT It. An- 


gel] on Lim., see. 18 


af parby seeking to avoid the bar of the statute on account of 


fraud must aver ni show that he used due diligence to detect it, 
and if he had the means of discovery 1n his power he will be held 
to have known it. Buckner & Stanton vs. Caleote, 28 Miss., 432, 
4-4, See also Nudd s. Llamiltor _o Allan Mass.), 130.” ’ as . 

' “Concealment by mere silenee is not enough. There 
must be some trick or contrivance intended to exclude suspicion 


aud prevent inquiry.” 
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“There must be reasonable diligence, and the means of knowledge 
are the same in effect as knowledge itself.” | 

“He does not say that he had not full possession of means of de- 
tecting the fraudulent arrangement, if it was fraudulent, or that there 
had been concealment, and the possession of such means of knowl- 
edge is In equity the same as knowledge itself.” New Albany vs. 
Burke, 11 Wal., 107. 

Says the court in Badger vs. Badger, 2 Wal., 95: “ There isa gen- 
eral allegation that the fraudulent acts were unknown to complain- 

ant till within five years past, while the statement of his own 
170 case shows clearly that he must have known or could have 

known, if he had chosen to inquire at any time in the last 
thirty years of his life, every fact alleged 1n his bill.” 

See also Oliver vs. Piatt, 3 How., 410, and there are numerous 
other authorities to the same effect. 

Apply these indisputable principles to the facts alleged in the bill. 
The relief sought is on the ground of fraud imputed to defendants, 
by means of which they are alleged to have secured a large amount 
of property belonging to complainant without consideration. The 
suit is barred in three years alter discovery of the facts constituting 
the fraud. If the acts of fraud were discovered, or acts which, if 
diligently investigated, would necessarily have led to the discovery, 
in 1862 or 1868, after the defendants had gone into adverse posses- 
sion and obtained their final confirmatory deed, the statutory period 

had run more than seven times before the filing of the bill. 
171 3 =6If this knowledge came to complainant in 1869, after his 

alleged mental and physical incompeteney had disappeared, 
then fifteen years had elapsed, and thi statutory period had run five 
times, 

There are loose general allegations in the bill that complainant 
did not discover that defendant intended to cheat or defraud him, 
or that they had any interest in thi proceeds of said sales or had 
any knowledge of the said deeds, the judicial proceedings, ete., 
through which he was divested of his title, and did not know thei 
contents till ISS4, and much of them till certain daysin July, 1885, 
when these facts were first disclosed to him by his attorney in this 
case—allegations “that he never knew or suspected that defendants 
had any Inverest in sald transactions * 7 * until advised 
thereof by his present solicitors early in 1884.” And to account for 
this remarkable want of knowledge he aileges that in 1859 he was 
injured by a blow on the head, and in one paragraph “ that for two 
years next after his said injury your orator was wholly unable to 
comprehend his business, and did not attempt to digest or to com- 
prehend any matter of business submitted by or from the office of 
defendants ;” and in another paragraph, that in consequence of 
said injuries “ for more than ten years thereafter he was un- 
(2 ~=able, mentally and physically incompetent, to attend in person 

to his business aflairs or to comprehend or understand what 
had been done in and about his said business, or to direct his agents 
what to do or how to act in the premises.” These general allega- 
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tions must be considered in connection with other specific allega- 
tions of the bill. 

[In Story’s Equity ‘urisprudence it is said: 

“'The question often arises, in cases of fraud. and mistake and ac- 
knowledgments of debt and of trusts and charges on lands for pav- 
ment of debts, under what circumstances and at what time the bar 
of the statutes of limitations begins to rur. In general, it may be 
said that the rule of courts of equity is that the cause of action or 
suit arises when and as soon as the party has a right to apply toa 
court of equity for relief. In cases of fraud or mistake it will begin 
to run from the time of the discovery of such fraud or mistake and 
not before; but to excuse one from instituting proceedings In equity 
on the ground of the cause of action having been concealed it is not 
sufficient to show that the party was in such an imbecile or unculti- 
vated condition of mind that it was searcely possible, though the 
alleged fraud was by an open act, that he should have discovered 

it. ‘The court cannot undertake to estimate the chance which 
173 ~— the state of mind and education of a man may afford of his 

Inaking such a discovery, and is therefore compelled LO assume 
that every one not actually a lunatic is competent to judge of and 
Lo obtain advice concerning his rights, and to assert them if heces- 
sary.” (See. 1521.) 

The statute of California expressly points out all the disabilities 
that excuse delay beyond the time limited in the bringing of a suit, 
and the incompetency alleged in the bill is not one of them. (C.C. 
P.. secs. 300 to 363. especially sec. 302.) No other can be Interpo- 
lated into the statute; but concede for the purposes of this case that 
the incompetency aileged, resulting from complainant’s injury, 
to be a sutfticient excuse for his failure to discover the facts 
while that incompetency existed, the bill is not verified by the oath 
of complainant, and its allegations must be presumed to have been 
made as favorable to the pleader as the facts wonld justify. Upon 
these allegations Lhe iIncompetency only continued for ten years al 
the longest. It consequently disappeared in I8S69. One paragraph 
alleges it at two years, but another at ten, and we cannot presume 
that it continued longer than alleged. The latter is the long- 
est stated. Taking the view most favorable to complainant, 
there intervened between the restoration of lis competency 
tv comprehend and take care of his business in the year 1569 

and the year 1854, when the bill was filed, a period 
l74 of fifteen vears, or time enough for the statute to run 

five times over. He does not tell us what he was doing ali 
this time. During all that time he knew that in 1859 he owned the 
Rancho del Paso, containing 45,000 acres of land. He knew that 
he owned lot six, with its improvements, in the city of Sacramento, 
worth, as he alleged, 875,000. He knew that he owned the toll 
bridge, fel ry, and appurtenances over the American river and other 
property, all of the alleged value in the aggregate of a million and 
a half of dollars. He knew that defendants were, during all that 
time, i possession and receiving the rents and profits, claiming to 
own the lands, or he might have kuown that they claimed to own 
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it, for “ The possession of land is notice of a claim to it by the pos- 
sessor. Sugd. on Vend., 753-4. If not taken and held by contract 
or purchase, it is, from its inception, adverse to all the world, and 
in twenty years bars the owner in law and equity. 8 Cr., 250; 4 
W he at.. 22] : 5 Pet.., 304.” (Boone vs, Chiles. 10 Pet.., 223-4.) Be- 
sides, their possession, control, and claim of ownership of these val- 
uable properties was so notorious as to become a part of the public 
history of the State and of the common knowledge of the people. 
Ife knew that the title having been in himself once must be 
l7o in himself still or must have got out of him into the Posses- 
sion of claimants In some mode, and that, under the laws of 
the State, that mode must necessarily be a matter of publie record, 
easily accessible to him and to all the world. He might, at least, 
have demanded possession and asked by what right he was kept out 
of hisown. He might have brought a suit in ejectment and com- 
pelled defendants to show their title and how derived from him, if 
any such title they had; or he might have filed his bill of diseov- 
ery, as he has now done at last in this suit, to ascertain by what 
right the defendants claimed to withhold his property from. him. 
In the language of Mr. Justice Swayne, in Wood vs. Carpenter, supra, 
it does not appear from the averments of the bill that complainant 
“ever made or caused to be made the slightest inquiry ” as to how 
he had become divested and despoiled of his large estates. “ The 
judgments ” under which the sales were made were of record and 
he knew it, or he might have known it, for each conveyance under 
which defendants claimed title from him was-pf record and recited 
necessarily the judicial proceedings under which they were executed, 
and he had only to look to the public records for conveyances from 
Samuel Norris to find all the deeds mentioned in the bill and 
176 ~—s all the judgments referred to in the deeds and inthe bill. “It 
could not have been difficult to ascertain, if the faucets were so, 
that they were shams.” If they were frauds on the complainant, 
“ proper diligence could not have failed to find a clew in every case 
that would have led. to evidence not to be resisted. With the 
strongest motive to action, the plaintiff was supine If underlying 
frauds existed, as he alleges, he did nothing to unearth them. It 
was his duty to make the effort.” (101 U.S., 189-40.) 

The fact affirmatively appears that as early at least as 1869, fif- 
teen vears before the filing of his bill, complainant's attention was, 
in fact, called to these matters; for he alleges that in the year 1869 
he applied to H. O. Beatty, who had in some early cases been his attor- 
ney, for information concerning his affairs with defendants and was 
advised by him that he could not act for him, as he had been em- 
ployed by defendants. Thus, according to the allegation of the bill, 
his attention was in fact drawn to the subject, and this reply of his 
attorney should have aroused his suspicions. It would arouse the 
attention of any careful man or any man of the most ordinary in- 
telligence. Itshows also that as early as 1869 his mental condi- 
tion was such as to enable him to comprehend the situation, and 
that his affairs were the subject of intelligent consideration with 


60 SAMUEL NORRIS VS. JAMES B. HAGGIN ET AL. 


him. The only reason given for not pursuing the investiga- 
177 ~—tion is that said Beatty was the only attorney then living who 


knew anything about the matter. and he eould not himself 


put other attorneys in possession of the facts for the reason that he 
did not know them himself; but he did not need to know any- 
thing beyond the fact that he once owned this property, and that 
these defendants were now in notorious wrongful possession, claiming 
title by some means which must have come through himself. With 
this information the veriest tyro in the profession or any non-pro- 
fessional man of ordinary intelligence, without the slightest dith- 
culty, would have been able to unearth these frauds, if any existed, 
and bring them to heht. Even now, according to the al 

of the bill, complainant obtained all his knowle ve of the faets from 
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levations 
] 
i¢ 
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strangers—from his solicitors, and not his solicitors from him ; and 
. . } ? ’ ! : ] 
his solicitors could have had no personal knowledge, and are not 


claimed to have had any except such as is open to all men, for 


. es ] ] , | - F : —T : } _ ; 
Beatty is allewed to have been the only attorney in 1869 then liv- 
ing who had any information as to lis affairs 


If the allegations of this bill be true it discloses one of the most re- 
markabl and INCOM p Er at usible Instances ofa wantofatte ntion toone’s 
own highest interests ever presented to a court of justice. With ample 

meansof information at his ommand toguide himto the truth, 

lis he made no effort to ascertain it for nearly a quarter of a 
: 
i 


ses _— PS apy } } ace 1) ' 
century aiter the (it renda ILS had obtained a titie to ali this 


property and placed themselves in an adverse and _ hostile attitude. 
7 
i 


Even if he was not in a sufliciently healthy mental and physical 
condition to attend to his affairs for ten years after the performance 
of the acts complained Ol, thie ro Is nothing LO Indieat that he Was 
not wholly competent during the following fifteen vears immedti- 
ately preceding the filing of the bill That he cLp) py ared in the fore- 
closure suit—the principal suit complained of—is plain, for it is 


| 
alleged to have been commenced in the State court and removed to 
the United States ecireuit court, and it could only have been so re- 
moved under the act of L7S9, then in foree. bv the defendant himself 
' : Ri e 

in thre Sulit and Upon DIS appearancs ll ti i he must have 
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appeared bv solleitors and obtained his removal through their 
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him, by the use of the slightest diligence, to ascertain all the facts 


constituting the frauds chareed, tf anv such there were. an that it 


5 e q , ° 5 , 
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is his own faultif be did not inform himself of the true condition 
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Ite must, therefore, be deemed to have had knowledge of 
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Inanagement of these defendants: that thev were now in adverse 


possession, clalmning tOoOown them, recetving for thelr own use ana 
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benelit all th 
plainant had recelved ho consideration tor them. and the fact that 


any conveyance from him must, necessarily, have been matter of 
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public record—and they are alleged to have been, in fact, of record— 
were, necessarily, known to complainant. In the language used in 
Manning vs. San Jacinto Tin Co., 7 Saw., 452, equally applicable to 
this case, “They are such facts as must necessarily have put the 
complainant * * * upon inquiry, and have long ago led to 
the discovery of the frauds. They were facts which they were 
bound to notice, if they did not do so in fact. They furnished 
clue which, if followed with reasonable diligence, would not require 
fifteen years to lead to the fraudulent acts of the parties charged. 
* * * Certainly the known facts were sufficient to arouse 
suspic ion and enable the complainant to file a bill of discovery 
’ *. long ago. * * * Parties cannot disregard known 
facts that lead to frauds affecting their rights, “and, i in the 
180 —s language of Mr. Justice Bradley, ‘then claim exemption from 
the laws that control human affairs and set up a right to open 
up all the transactions of the past. The world must move on and 
those who claim an interest in persons or things must be charged 
with knowledge of their status and condition and of the vicissitudes 
to which they are subject. This is the foundation of all judicial 
proceedings in rem.’ (Broderick’s Will, 21 Wall., 519.) It must not 
be forgotten not only that the world ‘moves on,’ but that in this 
age and country it moves rapidly. Three vears now, and especially 
in'California, is longer in events and progress than twenty years 
some centuries ago when the statutes of limitations were adopted 
In England. Parties cannot le down to sleep on their rights and 
on waking up many years afterward find them in the same condi- 
tion as that in which they were left. The observations of the Chief 
Justice in Vanee vs. Burbanks, 101 U.S.; 520, are not inappropriate 
to this case. Among other things he says, with reference to the 
facts of that case, ‘if any was in fact not sent forward and Scott did 
not discover the omission until one year of the time of the comm- 
mencement of this suit he must have been grossly negiectful 
181 = of his own interests.’ The same may be said of the com- 
plainant in this case. If the open, known, notorious facts 
suggested in the bill and apparent upon the public records of the 
country did not in fact put the complainant * * * upon in- 
quiry and lead them to a discovery of the frauds charged, at least 
sufficiently to afford as good a basis upon which to file a bill of dis- 
covery containing general and sweeping charges * * * ag that 
upon which the present bill rests, they must indeed ‘have been 
crossly neglectful of their own interests.” 

In our judgment the suit is barred by the statute of limitations, 
and without reference to the statute the claim is stale within the 
principles of equity jurisprudence on that subject. It is manifest 
that the bill cannot be truthfully amended so as to remove the ob- 


jection. The demurrer must, therefore, be sustained on the grounds 


indicated and the bill dismissed. 

We do not think the bill multifarious. Although there are differ- 
ent and separate acts complained of, they are all alleged to be in 
violation of the same duties and trusts and all relate to the same 
lands and constitute different means by which title is obtained to 


(2 SAMUEL NORRIS VS. JAMES B. HAGGIN ET AL. 


the Same property. Besides the di ed of 1S65, which was probably 
intended to perfeci the title by covering any defects that 
182s might be found in the prior proceedings, embraces all the 
property to wiuich the bill relates, and it affords a common 
point for litigation. 
~ Tet there be a decree dismissing the bill. 
SAWYER, Circuit Judge. 
SALIN, District Judge. 


Endorsed: Read in open court August 4, 1856. L.S. B. Sawyer, 
clerk 
183 At a stated term, to wit, the November term, A. D. 1886, of 

the circuit court of the United States of America of the 

ninth judicial cireuit in and for the northern district of Cali- 
fornia, held at the court-room, in the city and county of San 
Francisco, on Tuesday, the 25d day of November, in the year of our 
Lord one thousand eight hundred and eighty-six. 

Present: Honorable Lorenzo Sawyer, circuit judge 


(jrd: r Allou ing Appeal. 
SAMUEL NORRIS ) 
James B. Hagar et al. j 


On motion of J. H. Mehune, sq., solicitor for complainant 
herein, it is ordered that an appeal from the final decree of said 
cireuit court, filed and entered August 4, 1556,in the above-enti- 

tled cause, be, and the same hereby is. allowed. and that a 
1S4 certified transeript of the pleadings, stipulations, and pro- 

ceedings be forthwith transmitted to the Supreme Court of 
the United States on the appellant giving a bond in the sum of five 
hundred dollar : 


LSS Bond On Appeal 


In the Supreme Court of the United States, on Appeal from the Cir- 
cuit Court in and for the Ninth Cireuit, District of California 


SAMUEL Norris, Appellant, 
Us 
Z Lb. a AGGGIN and LLOYD TEVISs. Appellees. | 


Know all men by these presents that we, A. 'T. J. Reynolds and 
Matthew Madge, are held and firmly bound unto the said appellees, 
J. B. Haggin and Lloyd ‘Tevis, in the sum of five hundred dollars. 
to be paid to the said appellees, them ti irs, executors, and admin- 
istrators ; for which payment, Well and truly to be made, we bind 
ourselves and each of us by himself and his heirs, exeeutors, and 
administrators of all and each of us firmly by these presents, 
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186 Sealed with our seals and dated December 15th, 1886. 

The condition of the above obligation Is such that whereas 
the above-named Samuel Norris has taken an appeal to the Su- 
preme Court of the United States to reverse the decree rendered by 
the circuit court of the United States of America in the ninth cir- 
cuit, district of California, in the cause entitled Samuel Norris 
against J. B. Haggin and Lloyd ‘Tevis, number 3782, which said 
decree was filed and entered on the 4 day of August, 1886: 

Now, therefore, if the above-named Samuel Norris shal! prosecute 
his said appeal to effect and answer all damages and costs if he shall 
fail to make good his plea, then this obligation shall be void ; other- 
wise to remain in full foree and effect. 

A. T. J. REYNOLDS. [sAt. 
M. MADGE. aes, 


Signed, sealed, and delivered in the presence of— 


WILBUR F. GEORGE. 


187 Unitep STates OF AMERICA, ae 
. : .— oa8 : . —e > SS: 
State of California, County of Sacramento, | 


A. T. J. Reynolds and Matthew Madge, the sureties in the above 
and foregoing undertaking, being each duly sworn, each for himself 
and not for the other, on his oath says that he isa resident and free- 
holder within the State of California, and that he is worth the sum 
In said undertaking specified as the penalty thereof, over and above 
all his just debts and liabilities, in uiincumbered property, exclu- 
sive of property exempt from execution and foreed sale. 

A. T. J. REYNOLDS. 
M. MADGE. 


Subscribed and sworn to before me this 15th day of December, 
LSS. 
WILBUR F. GEORGE, 


[sEAL.] Notary Public in and for Sacramento County, California. 


Endorsed: The form of the within bond and the sufficiency of 
the sureties thereon are hereby approved. (Signed) Lorenzo 
Sawyer, circuit judge. Filed Dee’r 17th, 1886. L. S. B. Sawyer, 


clerk. 


LSS In the Cireuit Court of the United States for the Northern 
District of California. 


SAMUEL NORRIS ) 
ve. . » No. 3/82. 
James B. Haaain et al. J 


I L. S. B. Sawyer, clerk of the circuit court of the United States 
for the northern district of California, do hereby certify the fore- 
going one hundred and eighty-seven written and printed pages, 


numbered from 1 to 187, inclusive, to be a full, true, and correct 


a 
JAMES B. HAGGIN ET AL. 


SAMUEL NORRIS YS. 


COpy of the record and of all proc edings In the above and therein 
entitled cause, and that the sami Log ther constitute the transcript 
on appeal to the Supreme Court of the United States in said cause. 
Seal U.S Cirenit Court. : Attest m\ hand and the seal of said | 
NS aehia cates: WiRCt SS cireuit court this fourth day-of April, A. 

D). 1SS7 

* 


L. S. B. SAWYER, Clerk. 
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[S89 UNITED STATES OF AMERICA, 88: 1 
» 


To James b. Haggin and Lloyd Tevis, Greeting: 2, 
You are hereby cited and admonished to be and appear at the 


! 


Supreme Court of the United States, to be held at the city of Wash- 


Ington, in the District of Columbia. on the 10th day of October. A. , 
D). 1SS7, pursuant to an order allowing an appeal from the final 
decree of the circuit court of the United States in and for the dis- | 
trict of California, in the cause wherein Samuel Norris is appellant | 
and you are appellees, to show cause, if any there be, why the said , 
decree in the said cause mentioned should not be corrected and | 
speedy justice should not be done to thie parties in that behalf, . 
Witness the Honorable Lorenzo Sawver, judge of the circuit court A 
of the United States in and for the northern district of California, . 
this 17th day of December, A. D. 1SS6, and of the Inde pendence Ol ‘f 
} a 


the United States the one hundred and eleventh 
LORENZO.SAWYER. rm 
{/. Pa (j cil ai OZ for \ rlhern District of California. 


LW) [ Endorsed : ] No. 3782 In th Supreme Court of the United , 
States. Samuel Norris, appellant, vs. James B. Haggin et a/., 

appellees. Citation. Service of a copy of the within citation is ' 

here by acknowledged this 20th day of December, 1SS6. Louis T. 

Hlagein, solicitor for respondents & appellees. Filed Deeember 20th, ) 


Iss6. .L. 8. B. Sawyer, clerk, by F. D. Monckton, deputy clerk. 


Endorsed on cover: California C. C. U.S No. 353. Samuel df 


¥ | 
Norris, Lp pe llamnt, rs. dames b [lag rinand Llovd Tevis. iled June i 


11, ISS7. 


e# a, ¥ 


a %&F 3 : 2 é 


- a 


— 


tay oo 
® . m Cd 
= WT See ee eee mo» ~ c = 
. ee —— ee, mrs — SS ‘. a | i ee ee » F 
. P » - 
» 


oa ey 


BE ea 


BRIEF FOR APPELLANT. 


SUPREME COURT OF THE UNMTED STATES. 


OCTOBER TERM, 1889. 


. 
NO 
; 


SAMUEL NORKIS., APPLLLANE. 


IAMES B. HAGGIN AND LLOYD TEVIS 


FILED SEE STIPULATION), 1890. 


In the Supreme Court of the United States. 


SAMUEL NORRIS 
VS. 

J. B. HAGGIN AnpD 

LLOYD TEVIS. 


This suit was commenced in the Superior Court, State of California, 
county of Sacramento (Folios 1 to 14). Summons was served on the 
defendants May 9, 1885, (Folio 17). Defendants filed demurrer May 22, 
1885, (Folio 18 to 21), and same date filed petition to remove the cause 
into the Cireuit Court, Ninth Cirenit, alleging that appellant was a 
Dane (Folios 22 to 27). Order of removal May 23d, (Folio 33). July 
20, IS85, appellant filed in the Cireuit Court an’ amended bill (Folios 
36 to 69), and no argument of the demurrer or other presentation of the 
case having been resorted to by the parties, appellant, September 7, 
L885, tiled his second amended bill of complaint (Folios 70 to 108). 
To this bill appellee tendered a demurrer (Folios 110 to 146), which 
demurrer was sustained and the bill dismissed (Folio 154). The Court 
refused to allowed appellant toamend his bill (Folio 181). 


Synopsis of the Bill Dismissed. 


1._-From December 1, 1849, to April 2, 1861,appellant was owner 
in fee, in possession and entitled to possession of Rancho del Paso of 
the value of $1,350,000, and at the time of transactions mentioned also 
owned certain lots in the city of Sacramento worth $85,000 and a toll 
® bridge worth $ 100.000 (Folios 70 to 72.) 

2.—That on January 1, 1855, the appellees were the trusted agents, 
business managers and attorneys of appellant, and from that time to 
the year 1868 so continued, and undertook, promised and assumed to 
act as his agents and confidential advisers in and about his affairs con- 
nected with said property, and appellant having faith and confidence in 
the integrity and ability of appellees, during all that time trusted 
them and took and acted on their advice in all his business affairs in 
any way connected with said property, counselling and advising with 
them in all matters of importance concerning his said affairs, and dur- 
ing all that time the defendants pretended and asserted that they were 
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and at all times and in all things had been his trne friends and in their 
dealings had acted fairly, and honestly tried to secure to appellant all of 
his said property (lolios 78 and 7). 

3.—That on the fourth day of March, 1859, appe ‘ant was injured 
hy a severe blow on his head, where by he became insens ible and so re- 
mained for several days. That for several months thereafter his hearing 
was wholly gone and his left eye became and for several years was 
sightless. That about three months after his injury his hearing par- 
tially returned, but his hearing was so far destroyed and permane ‘ntly 
injured that he cannot converse without the aid of an ear trumpet. 
That his nervous system was so far injured by said blow that for several 


years thereafter he was unable to take refre shing sleep, and for more ? 
than ten years thereafter he was unable and mentally and physically a> 
Incompe tent to attend in person to his business affairs or to compre- f 
hend or understand what had been done in and about his said busimess, / 
or to direct his agents what to do or how to act in the premises. That 


during all that time he was wholly de spende nt on the appellees for 
advice and action in the management of his affairs, (Folios 73° to 
75). That during all that time the appellees were the confidential ad. 
visers of appellant, and they assumed full charge of his business and 
undertook to conduet and manage his said business faithfully and 
honestly, and appellant confided to them the entire management 
thereof, including his defenses to any and all suits and actions > 
which might be pending or brought against him, and they assured ap- -j 
pellant that they had taken such action in all such cases as would best 
preserve and protect his interests (Iolio 75). ° 

{That in 1859, 1S60. 18S6L and 1862 the appellees collected 
moneys of appe ‘lant more than suftticient to pay alle Xpenses of ap pe ‘llees, 
the interest on the $64,000 note in the bill of compl: int mentioned 
and poe additional (Folio 76.) 

-That on April 29, 1859 appellant executed to appellee Tevis 

his rite wedi note for $64,000 with a mortgage, pledging all said real 
estate as security therefor, which was recorded (k ‘olio 77). 


6.—The appeliant has no recollection of the making or delivery of vy, 
said note and mortgage or of the circumstances under ‘which the same ; 
were made, and at ‘the date thereof he was mentally incompetent to ets 
execute the same, or to transact any business, and until the twentieth sf 


day of August, 1885, he was wholly unacquainted with the contents of 
either said note or mortgage (I ‘vlio Vi). 

That at the time ap pellant received his said injury and at the 
af die of said note and mortgage there was an unsettled account between 
him and said appellees for services rendered by them and for mone ys 
receieved by them to and for the use of appellant, but prior to . \pril 
299. 1859, the appellees had not nor had either of them loaned to ap- 
pellant any money, nor had they paid any money to others on his account, 
nor did they > render him any account for their services (Folio 75). 
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7.—-That for two years next after his said injury appellant was 
wholly unable to comprehend his business and did not attempt to di- 
gest or comprehend any matter of business submitted to him by or 
from the oftices of a ypellees, but did during all that time sign all papers 
required of him by appellees without reading or trying to comprehend 
them (Folio 79.) 

8.—-That said note and mortgage were not nor was either of them 
read to appellant before or at the time of signing, or at any time prior 
to August 20, 1880, nor were the contents at any time explained to him, 

4.—That all the services performed by Haggin & Tevis for the 
appellant were not reasonably worth more than $6,000, and that the 
said $64,000 note was wholly without consideration except as to the 
said reasonable charge of $6000. 

L0.—-That shortly after appellant recovered his consciousness in the 
spring of 1809, believing the appellees to be his best friends, he made 
his will in their favor, devising and bequeathing to them all his prop- 
erty and making them his executors and then and there delivered said 
will to appellees for safe keeping (Folio 79.) 

11.—That for more than a year next after March 4, 1859, appellant 
believed he would die from said injury and that he could survive onl 
a short time, and in that condition of mind, and believing that appellees 
for his benefit as well as their own wouid take all necessary precautions 
to preserve his property to him during his life, je did in all matters 
pertaining to his said peoperty just what the appellees requested of him. 
Among which acts so requested of him was the making of said prom- 
issory note and mortgage (Folio 80.) 

12.—That on January 12, 1560, said Tevis commenced his suit in 
the District Court in and for said Sacramento county to foreclose said 
mortgage, and such proceedings were therein had that the said suit was 
removed into the Cireuit Court of the United States, and on the 14th 
day of April, 1862, a judgment and decree of foreclosure was entered 
for $121,728.63. That on May 9, 1562, HT. C. Hyde, master in equity 
sold the said rancho to appellant Tevis for $61,000, credited on said 
judgment, and on ial 2, 1862, delivered to said Tevis the deed 
in due form. (Folio 80). 

13.—Appellant did not employ an attorney to represent him in said 
snit, and made no defense therein. That he did not know or under- 
stand the nature of said suit or the object thereof, and until August 
20, 1885, did not know or suspect that the said Tevis had taken any 
action in said case looking towards the acquisition of title to said 
land by said Tevis for himself. That from time to time pending the 
said suit of foreclosure he signed stipulations, an answer and a release 
of errors to aid said Tevis, but said papers so signed by him were 
not read to him and he did pot know or understand the contents thereof 


and signed them as he did all others presented or sent to him by ap- 


pellees on their mere request. (Folio 51.) 


ge 


14.—That in 1859, 1860, 1861 and 1862 the appellees combining 
and confederating together, and with one James Ross and A. MeDuff, 
and disregarding their obligations as the confidential advisers and agents 
of appellant, and whilst he was sick and wholly unable, and mentally and 
physically incompetent, to attend to or transact his own business, and 
whilst he relied and depended wholly on the fidelity and integrity of 
said appellees, and intending to cheat and defraud appellant out of his 
said estate, and to have and wrongfully appropriate to themselves the 
said property, and contriving and fraudulently intending to secure the 
equity of redemption to themselves so that appellant could not redeem 
his said property from a sale under said mortgage, and fraudulently 
conspiring and intending to so cloud the title to said property of ap- 
pellant that all persons other than themselves would thereby be pre- 
vented from bidding for said property, and further, intending to con- 
duct their acts with such secrecy that appellant might not discover his 
danger until they had seenred the legal title to said property past all 
redemption ; did procure eounsel and advise said Ross to bring suit 
against appellant and obtain judgment against him for the um of 
$2,063.12 in the 4th District Court of said State. (Folios 82 to 54). 

15.—That one A. K. Grimm on April 25, 1860, with the knowledge 
of appellees and by their procurement and connivance vecovered a Judg- 
ment against appellant for the sum of $2,055.96 in the District 
Court in and for the county of Sacramento, and such proceedings were 
thereunder had that all of said real estate was sold under execution to 
said Grimm on October 1, 1860, for the amount of the judgment. 
That thereafter and before the time of redemption had expired said 
oss, as a subsequent judgment creditor, redeemed said property from 
said sale to Grimm, and on April 2, 1861, took his deed from the 
Sheriff of said county as redemptioner, and then and thereby acquired 
the legal title to said property and placed the said property beyond re- 
demption from sale by appellant. (Folio 84). 

16.—That on March 19, 1862, the said Ross without consideration, 
and according to the wishes and directions of appellees, conveyed all 
of said property to one I. T. Maynard by a deed, which deed was re- 
eorded. (Folio Sd). 

17.—That said Maynard, without any consideration, on May 30, 
1863, conveyed all of said property to said Tevis for the use and bene- 
fit of himself and said Haggin, which deed was duly recorded Septem- 
ber 10, 1S63. (Folio So). 


18.—That the said Ross judgment was obtained on a note purporting 
to have been drawn by appellant for $2,000, dated December 21, 1859, 
in favor of A. MeDnuff, payable July 1, 1860. That appellant 
never made said note, and did not owe MeDuff. That appellant ‘has 
no recollection or knowledge that any summons was served on him in 
said case of Ross vs. Norris, but during the years 1859, 1860 and 1861, 
all papers served on him were sent to appellees, for such action as they 
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as agents and attorneys for appellant, deemed necessary. That appellees 
allowed and procured said property to be sold and redeemed under the 
Grimm and Ross judgments for the purpose of securing to themselves 
the entire estate of appellant ata small fraction of its value, and to 
that end they secretly, fraudulently, and in violation of the trust and con- 
fidence reposed in them by appellant, procured said conveyances from 
toss to Maynard, and Maynard to Tevis, to be made, that they might 
better conceal from appellant their real object, and to involve their said 
acts in such intricacies as would be most likely to hinder or altogether 
prevent appellant from discovering their real purpose or connecting 
them with those acts of spoliation, if he should thereafter so far recover 
as to be able to manage his affairs, and also to enable them to maintain 
apparently friendly relations with appellant until they could secure to 
themselves his entire estate beyond recovery by him. (Folios 85 to 87). 

19.—That on Angust 19, 1861, the said Ross by procurement of 
appellees, and in their interest, and toand for their use and benefit, com- 
menced his aetion in the Distriet Court of Sacramento county for pos- 
session of said bridge and said rancho, and sueh proceedings were 
therein had that on the 3d day of March, 1862, judgment was entered by 
default against appellant for possession of said rancho and bridge (Folio 
$7). That appellant did not know or suspect that any such action had 
been commenced or was pending, and if any apers were served on him 
he was unable to comprehend them, and he relied wholly on said 
appellees to preserve his estate to him, and he acted wholly in such mat 
ters on their advice. But it so happened that Be never advised 
appellant that his estate was in danger from such claim under the Ross- 
Grimm judgment, and they well knowing the nature thereof, but under- 
standing also that such action as was taken would inure to their benefit, 
and in truth and in fact directing such action to be taken, did conceal 
the same from appellant, and he never knew or suspected that appellees 
had any interest in said transaction, or that they did or suffered any 
such act to be done until advised thereof by his present solicitors early 
in LSS4 (Folios SS to 33). 

20.—That on May 8, 1862, appellees took possession of said bridge, 
and on June 12, 1862, of said rancho, under writs of ejectment issned 
in said case of Ross vs. Norris, and from thence hitherto the appellees 
have held possession of said rancho, and have been in reception of the 
rents, issues and profits thereof (Folio 89). 

21.—The balance of said property also passed into their hands 
(Folios 89 and 90). 


22.—That on June 23, 1863, appellant being then weak in mind, 
consequent on his said injury and being still mentally incompetent to 
transact business or to manage his affairs, and having no knowledge of 
the frauds hereinbefore mentioned, or of the facts herein disclosed, and 
still relying on appellees as his best friends, and depending on them to 
do his business, and continuing to sign all such papers and to make all 
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such conveyances as were presented to him by or from the office of ap- 
pellees, executed and delivered to said Tevis a deed conveying to him 
all the real estate hereinbefore mentioned, and also all other lands 
owned by him in California, which deed was without any consideration 
or knowledge on the part of appa of what he was doing, or the 
object thereof, and without any e xplani eo on the part of the appellees 
of the import or contents thereof (Folio 9 


23.—That at the time of the execution # the said last mentioned 
deed appellant owned a tract of land ce: alled Norristown, of the value of 
$100,000, and sueh deed was proc ‘cured from him by appe ‘lees in frand 
of his rights knowing appellant to be wholly unable to understand his 
rights, and to secure to ap pelle es without consideration the said Norris- 
town tract aud to render it more difficult for appellant to assert his 
claim, if he should thereafter discover the said acts of frand. Nore—We 
omit certain matters of detail as to the rents of the land and other mat- 
ters necessary for an accounting, if one be ordered, as not material to 
the argument on demurrer. 


24.—-That appellant did not discover that appellees intended at any 
time to cheat or defraud him or that the y or either of them proc ‘ured, 
aided, abetted, counselled or advised or had any interest in the sales 
of said property under said two judgments of Ross vs. Norris and 
Grimm vs. Saath or either of them, or of any other fact or act of fraud 
on the part of said appellees or either of them until the tirst day of July, 
1884, and of most of them he only learned the facts from lis solicitors 
in this ease on the 20th, 21st, 22d, 26th and 27th days of August, 
L885, and until the said first day of July, 1884, appell: int rem: ained_ and 
was wholly without knowledge of : any one of the combinations and acts of 
fraud hereinbefore mentioned, and he did not diseover, know, under- 
stand, compre ‘hend or learn the contents of the said note and mortgage 
for S6H4.000, or of the said several CASCS of Ross Vs. Norris in the 
Fourth Distriet Court, or Ross vs. Norris in the Sixth Distriet Court 
or Grimm vs. Norris, the proceedings to foreclose said S6O4.000 mort- 
gage or the deed from himself to Tevis or of any other act or thing by 
means of whieh appellees became possessed of said property until after 
July 1, 1884, and until after the commencement of this suit, and as ex- 
plained to him by his solicitors, and he did not comprehend, understand 
or know the effect of any one of said papers or the purpose for which 
they were executed or even that sueh papers were exec ‘uted or proe ‘eed- 
ings had, and until within a very short time prior to the commencement 
of “this suit he was unable and ment: uly incompe tent to understand or 
comprehend any of said acts or matters or the extent thereof (Folios 
96 and 7.) 


25.—-That in the year 1869 appellant appealed to I. O. Beatty, who 
had in several early cases acted as his attorney, for information con- 
cerning his affairs with appellees, and was advsed by him that he 
could not act for him as he had been employed by appellees. That 


Cr 


said Beatty was the only attorney then living who had a knowled 
of his affairs in connection with said rancho and appellant was otal 
unable to lay matters before an attorney who had no knowledge of 
them because he was himself ignorant of all the facts necessary to 
lay before an attorney and could not communicate with a stranger 680 
as to make himself intelligible and felt hiunself compelled to accept the 
status of his affairs as he found them, and was incompetent to investi- 
gate and diseover for himself the matters in said bill of complaint stated. 


The demurrer (Folios 110 to 145) might be criticized for its divisions 
of the subject matter into so many parts that they may not with profit 
be separately considered. Kor the purpose of this brief we consider the 
demurrer condensed into three points of inquiry: 

First Does the second amended bill state an equitable cause of suit? 

Second— Does the bill show that appellant’s canse of action (if any 
he had) has been lost by his laches or by the statutes of limitations of 
causes of action / 

- Third—Is the bill multifarious? 


The grounds of equitable relief need not be directly stated in the 
bill. It is sufficient if the grounds of relief can be gathered from an 
examination of the whole bill. Wheelan v. Wheelan, 3 Cow. 571-2. 

Taking the bill demurred to by its four corners, and considering it 
as u Whole, it clearly states a case showing plaintiff entitled to the re- 
lief demanded. 

We furnish the following list of authorities as illustrative of the 
Inain propositions involved in this ease, the raga of some of 
which authorities we will hereafter point out with some particularit , 
Meader v. Norton, 11 Wall. 442; Michaud v. Girod, 4 How. 503; 
Wheelan v. Wheelan, 3 Cow. 537; Sears v. Shafer, 2 Seid. 272; Taylor 
v. Gardner, 35 N. Y. 594; Griffin v. De Ville, Woodeson L. of Eq. 
App. 16; Baker v. Monk, 33 Beav. 419; Harding v. Handy, 11 Wheat. 
103; Tracy v. Sackett, 1 Ohio St. 54; Rumph v. Abercrombie, 12 Ala. 
64; Brooks v. Berry. 2 Gill, 83; Gardner v. Ogden, 22 N. Y. 327; Buf. 


falow v. Buffalow, 2 Dev. & Bat. Eq. 241; Webster v. King, 33 Cal. 


350; Parkhurst v. Alexander, 1 John. Ch. 397; Lyon v. Home, L. R. 6 
Eq. 655; Taylor v. Taylor, 8 How. 199; Devour v. Fanning, 2 John. 
Ch. 256: Cota v. Jones, $§ Pac. C. L. J. 1044; Sherwood v. Sutton, 5 
Mason, 143; Brown v. Burbank, 64 Cal. 99; Vane v. Vane, L. R. 8 Ch. 
App. 383; Meader v. Norton, 4 Saw. 614; Hardy v. Harbin, 4 Saw. 
541; Van Epps v. Van Epps, 9 Paige, 234; Tory v. Bank of O. 9 
Paige, 648; Means v. Feaster, 4 Rich. N. 8.257; Murphy v. O'Shea, 2 
Jones & La. T. 422; Carter v. Trevelyan, 11 Cl. & Fin. 714; Perry on 
Trusts, 206; Story’s Eq. Juris. Vol. 1, See 308-315. 
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REMARKS. 


(2) Most of the decisions cited diseuss not only the principles on 
which a Court of equity will grant relief in like cases, but also ques- 
tions connected with the doctrine of stale claims, and what will excuse 
delays in proceedings to set aside conveyances or to grant other relief 
on grounds of fraud, and as mere matter of convenience we propose 
to discuss those questions together. 

(4) In Meador v. Norton, 11 Wall, 442, the frand complained of con- 
sisted in securing a judgment confirming the claim of Jose Bal-off to 
Rancho El Refugio before the late U.S. Land Commission, and the pro- 
curement of a patent on a set of papers simulated and produced for 
that purpose. All parties were in full possession of their faculties, and 
their several claims were carefully contested by competent attorneys 
before intelligent tribunals, and the patent issued upon papers after- 
wards found to be fraudulent. More than fifteen years after the ‘raud- 
ulent claim was presented to the Land Commission, and the simulated 
papers were known by the parties in interest to exist, their fraudulent 
character became apparent by further investigations which might have 
been resorted to in 1852, and hence that suit to charge the patentees of 
Kl Refugio as trustees for the equitable owners. The points relied on 
in that case were like those now relied on by the appellees in this. The 
doctrine of stale claims was discussed by Mr. Justice Field, and that 
Judge held that it should not prevail. 4 Sawyer, 615. 

This ruling was affirmed in Meador v. Norton, and it was further 
held that when a patent had issued to one, where in equity it should 
have issued to another, the title was held for the benefit of the equitable 
owner, 

(c) In Michaud vy. Girod, 4 How. 503, the doctrine is held that a pur- 
chase per interpositam personam by an agent carries frand on the face 
of the transaction. 

[In this case appellees purchased the legal title to the entire estate of 
Norris through their confederates, Grimm and Ross, and thus is dis- 
closed one of the badges of fraud relied on in the bill; also, that whilst 
Courts of equity generally adopt statutes of limitations, as prescribing 
the time when a claim becomes stale, yet in a case of actual fraud they 
will grant relief within the lifetime of either of the parties upon whom 
the fraud is proved, or within thirty years after it has been discovered 
or become known to the party whose rights are affected by it. The 
purchase in that ease was by or for the benetit of executors, but the 
rule is the same to:n agent. The arguments of the attorneys were 
exhaustive of the subjects, and in many respects applicable to the case 
at bar. 

Mr. Justice Wayne in delivering the opinion of the Court (p. 502), 
says: “We concur with the learned Judge in the Cireuit Court in set- 
ting aside the purchases by which Nicolas Girod and Jean Francois 
Grirod became the possessors of their testator’s entire estate. But the 
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morality and policy of the law as it is administered in Courts of equity 
induce us to add that those purchases were fraudulent and void, and 
may be declared to be so without any further inquiry, upon the ground 
that they were made by the intervention of persons who were nominal 
buyers of the property for the purpose of conveying it to the executors. 
Such a transaction carries fraud on the face of it. (Lord Hardwick v. 
Vernon, 4 Ves. Jr. 411; 14 Ves. Jr. 504; 2 Bro. C. C. 410, note.) It 
matters not in such a ease whether the sales are made with or without 
the sanction of judicial authority or with ministerial exactness The 
rule of equity is, in every code of jurisprudence with which we are ae- 
quainted, that a purchase by a trustee or agent of the particular prop- 
erty of which he has the sale or in which he represents another, whether 
he has an interest in it or not—per interpositam personam—-carries 
fraud on the face of it.” 

In the case at bar appellees were entrusted with the entire care of the 
property in question, when appellant could not attend to the business 
himself, and they combined and eonfederated with others, merely nom- 
inal buyers, under the sanction of judicial authority, and Courts of 
equity are constituted to give in such case the required relief. 

Mr. Justice Wayne discusses many principles and gives the reasoning 
on which Courts of equity grant relief in such cases, which may be 
read with profit in this. 

1.__The rule is founded on the notion that if otherwise, the agent 


might be induced to conceal information from his principal \p. d54). 


2.—The rule stands on a great moral obligation to refrain from plae- 
ing ourselves in relations which ordinarily excite a conflict between self- 
interest and integrity. It restrains all agents, public and private; but 
the value of the prohibition is most felt and its application is more fre- 
quent in the private relations in which the vendor and the purchaser 
nay stand towards each other. 

The disability to purchase is a consequence of that relation between 
them which imposes on the one a duty to protect the interests of the 
other, from the faithful discharge of which duty his own persone] in- 
terests may withdraw him. In this conflict of interest the law wisely 
interposes. It therefore prohibits a party from purchasing on his own 
account that which his duty or trust require him to purchase, sell or 
preserve for another. 

In the case at bar the whole estate of appellant came to appellees 
through a crooked transaction where they were bound to preserve the 
estate of their principal. The appellees might have been proof against 
the cupidity which others might yield to, yet the law is settled in view 
of the infirmities which are inciaent to ordinary human nature, and a 
Court of equity cannot enter upon a discussion of the question 
whether one making such purchases actually took an unfair advantage. 

In Michaud vy. Girod, p. 560, the Court also discusses the question of 
stale claims, using this language: “There is no rule in equity which 
excludes the consideration of circumstances, and in a ease of actual 
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fraud we believe no case ean be fonnd in the books in which a 
Court of equity has refused to give relief, within the lifetime of either 
of the parties upon whom the fraud is proven, or within thirty years 
after it has been discovered or become known to the party whose 
rights are affected by it.” 

(a) In Whelan v. Whelan, 3 Cow., 537, a father, without sufficient 
consideration and by fraud, undue influence and unfounded alarm, caused 
and excited by the son, conveyed to the son his estate: J/eld, After 
full examination of the authorities by the Chancellor that the deed was 
void, and that a Court of equity would restore the estate to the 
father. 

The principles upon which a Court of equity will act and grant re- 
lief are clearly stated in the above ease and the authorities are reviewed 
by the Chancellor and held to apply to a case where the acts of frand 
consisted in concealments much less flagrant than those stated in the 
bill demurred to in this case. That case is referred to by the Supreme 
Court of the United States, and the principles declared sound in Mieh- 
and v. Girod, supra. 

(ec) In Sears v. Shafer, 2 Selden, 263, a widow was induced by her broth- 
ers, by false representations and without sufticient consideration, and 
while she was in feeble health, to convey to them her reversionary inter- 
est in her father’s estate. 

Tleld, That the deed was voidable as procured by undue intlnenee, 
and that a Court of equity would restore the parties to their original 
status. 

Tleld, Also, that the statute of limitations doés not constitute a de- 
fense to a suit in equity, instituted to set aside a deed on the ground of 
fraud, unless it be shown that the plaintiff discovered the fraud more 
than six years before the filing of the bill. 

(7) In Gardner v. Ogden, 22 N. Y. 327, 337, 341, it is held that 
even a clerk of a broker employed to make sale of lands, stands in such 
& relation of contidence to the principal that he could not purchase in 
his own right, and he was charged as trustee for the principal /Ze/d/, 
Also, that the clerk should aeeount to the principal of his employer 
for the moneys realized on sale of part of the property. ‘That case con- 
tains an elaborate review of the authorities, and the principles upon 
which the Courts of Chancery administer relief are clearly stated, and 
we cite it to the principal point, as well as to that part of the bill 
which claims $5,000 for moneys received by the appellees on sale of 
Norristown property. 

(y) In Brooks v. Berry, 2 Gill, 83, the facts are somewhat like those 
stated in the bill in this case. | 

There, a father being of weak and feeble mind and intellect, and 
therefore in ‘apable of managing his property with advantage, 
was induced by artful persuasion of one of his sons to entrust the 
charge to that son and to make him a deed therefor. Suit was brought 
to set aside the deed, and the Court in rendering its opinion ably dis- 
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eusses some of the principles relied on and invoked by appellant in 
this case: 

1.—The Court found no aetnual fraud (p. 98). (Here the actual fraud 
is admitted by the demurrer.) 


2.—The defendant having been the agent of his father was regarded 
salient. 
| ey inadequacy of price was considered material. 


4.—The circumstances surrounding the transaction were adverted to. 


In the case at bar the appellees, at the date when they acquired the 
estate of plaintiff were, and for a long time before had been in such 
confidential relations with plaintiff that they could not acquire his 
estate without the utmost fairness, even if he had been in full posses- 
sion of his faculties. But they did secure to themselves property worth 
a million for a paltry sum. 

Judge Dorsey says in that case (p. 99): “In all cases of this sort 
the principal contracts for the aid and benetit of the skill and judgment 
of the agent, and the habitual confidence reposed in the latter makes 
all his acts and statements possess a commandirg influence over the 
former. Indeed, the agent too often so entirely misleads the judgment 
of his principal that while he is seeking his own peculiar advantage he 
seems too oftei but consulting the advantage and interest of his prin- 
cipal. It is very certain that agents are not permitted to deal validly 
with their principals in any case, except where there is the most en- 
tire good faith, and full diselo ure of all facts and circumstances, and 
an absence of all undue influence or imposition.” 

It is difticule to conceive a case more clearly within this rule than the 
one stated in the bill. The appellees were the trusted agents of ~ 
lant. They had his confidence to the extent that he signed, without 
inquiry, any paper sent to him by them for that purpose. They 
secured from him without his knowledge, a note and mortgage for 
$64,000, without consideration, or at least a merely nominal one. 

They proceeded to foreclose this mortgage, keeping him in entire 
ignorance of the full extent and legal effect of their proceedings, lest 
he might ascertain his rights and redeem or take action to set aside 
their judgment. They combined and confederated with Ross and Grimm 
to secure to Ross the legal title (equity of redemption), so that when 
their foreclosure was complete his equity of redemption was gone 
from appellant, and appellees could point to the fact that the whole 
estate was vested in Ross. These fraudulent transactions were hidden 
from sight. A searcher of records could not point them out. They 
rested wholly in pais, and a detective would search in vain for the evi- 
dences of the fraud, and they were not discovered until 1884. 

If these circumstances do not bring this case within the rule which 
would enable a Court of equity to charge appellees, as trustees for ap- 
pellant, it is difficult to conceive of such a case. 
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(4) The rule invoked by appellant is brought out and emphasized by 
a reference to an exception to the rule re ferred to in the Broderick Will 
Case, 21 How. 503. 

That case was decided by a divided Court, Justices Clifford and Davis 
holding that Courts of equity might exercise jurisdiction to set aside 
decrees s of Probate Courts est: ablishing wills. 


The m: yonty of the Court following the cases of Kerrick v. Bransby, 
8 Brown P. 885, and Webb v. C larendon, 2 2 Atk. 424, held that a 
will charged ve have been obtained by fraud constituted an exception 
(p. 513). 


The parties having been brought into Court properly were cone ‘luded 
in a proceeding 7 rem (p. 518). 

The ignorance which plaintiff in that case relied on to take the case 
out of the statute was of Broderick’s death, and the open and pub- 
lic facts of the case, including the public notor iety at San Franeiseo as 

— as 1861, that the will was forged (p. 519). ‘It is conceded in that 
ease by the Court (p. 518) that equity would have jurisdiction to grant 
relief where they had lost their opportunity not by laches, 

In the case at bar the fraud was hidden behind screens, plac “ed there 
hy the appellees, and the forms of law used by them tended (and were 
intended by them) to hide their intentions and acts from pl: aintiff. 

In the Broderick will ease there is nothing looking toward a change 
in the rules stated in the cases cited. On the contrary it recognizes the 
rule, and (p. 512) approves the rule stated in the Duchess of Kingstone’s 3 

case, that one who has had his d: ay in Court may still set up fraud in 
the matter whenever he may discover it. The Court. concedes (p. O18) 
that a Court of equity, even in that case, is competent to give relief 
as against parties having possession of the estate mala fide, but it 
hol is that want of knowledge of the fraud by reason of absence from 
the State, the facts themse Ives being notorious, does not take the case 
out of the three years’ statute of limit: ation prov ided in such eases. 


The Court says: “It is true that it is the settled rule that the cause 
of action in such ease is not to be deemed to have acerued until the 
discovery by the aggrieved party of the facts constituting the fraud. 
But that is only the application in cases at law of a principle which 
has always been acted upon in Courts of equity. If fraud be kept 
concealed so as not to come to the knowledge of the party injured, these 
Courts will not charge him with laches or negligence in the vindication 
of his rights until after he has discovered the facts constituting the 
fraud, and this is most just. But that principle can not avail the com- 
plainants in this case. by their own showing their delay was due not 
to ignorance of the fraud nor any atte mpt to conceal it, but to ignorance 
of Brode rick’s death and all the open and public facts of the case. * * 
They do not pre ‘tend that the faets of the fraud were shrouded in con- 
ecealment, but their ple ais that they lived in a remote and Bore Faye 
region, far from means of communieation, and never heard of Broder- 
ick’s death or of the sale of his property, or of any event connected with 
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the settlement of his estate until many years after these events had 
transpired.” 

The Court then holds that these facts take the case out of the general 
rule. 

In the case made by the bill the frand was kept carefully concealed 
by appellees, not only from appellant but the whole world, and their 
proceedings were shrouded by them in concealment and under sueh 
acts and facets as would be likely to deceive the most astute. The whole 
case is illustrative of the rules relied on by appellant, and there is no 
element stated in the bill which tends to bring this ease within the 
exception. 

(7) In Bond vs. Hopkins, 1 Sch. & Lef. 413 --a very instructive case 
Lord Redesdale held: 


1.—That lapse of time shall not prejudice a person who has title while 
seeking a discovery of that title from persons who have possessed them- 
selves of the evidences of it. 


2.—-Parties obtaining wrongful possession and setting up a false title 
(under color of instruments finally condemned), during investigations 
of which they are protected by the Court, shall not avail themselves of 
any length of possession pending the investigations, as a bar to a person 
who ultimately proves a right. 


3.—That equity will remove a legal bar, proceeding from lapse of time, 
as it would any other legal advantage if sought to be used unconscien- 
tiously. 

(/) In Hovenden vs. Annesly, 2 Sch. & Lef. 633, it was held, with 
respect to the operations of the statutes of limitations upon cases of 
trusts in equity the distinction is, if the trust be constituted by the 
act of the parties the possession of the trustee is the possession of the 
cestui que trust, and no length of possession will bar; but if a party 
is to be constituted a trustee by the decree of a Court of equity, founded 
on fraud or the like, his possession is adverse and the statute of limi- 
tations will run from the time the circumstances of the fraud were 
discovered, 

(A) In Harding vs. Handy, 11 Wheat. 103, many things were dis- 
cussed and resolved illustrative of points made by appellees on their 
demurrer. 


1..—That the bill did not distinctively allege the incompetency of 
Comfort W. (p. 115.) 

The facts stated in the bill, tending to show the incompetency of the 
grantor, appear at pp. 120 and 121. Marshall, C. J. (p. 121), says: 
«Although a more direct and positive allegation, that C. W. was incap- 
able of transacting business, would have been more satisfactory than 
the detail of circumstances from which the conelusion is drawn, yet we 
think the averment of his incompetency is sufficiently explicit to make 
it a question in the case.” 
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The averments in the bill demurred to, concerning the incompetency 
of Norris may be found in division 3 of statement of facts in this brief. 


2.—-Marshall, C. J., also discusses facts which will have weight in a 
Court of equity in considering whether the grantor was competent. 
a—Inadequacy of consideration (p. 124). 4 “If the deeds were ob- 
tained by undue ee it is the peculiar province of a Court of 
equity to set them aside (p. 125). And the Court gt ‘canted the relief 
asked. 

(7) In Rumph vs. Abercrombie, 12 Ala. 64, the defendanc was shrewd, 
crafty, subtle; plaintiff’s intestate, old, weak-minded, imbecile, infirm. 

The defendant, under the guise of friends ship, by frand and false 
representation, obtaine dl possession of four slaves, and claimed to hold 
them undes a bill of sale, hav ing paid for them less than their value. 

The allegations of incompetency are not so full as in the ease at bar. 

The Court says (p. 69): “We cannot doubt that this contract was 
obtained by de fendant by taking advantage of the weakness and neces- 
sitous condition of the deceased, and of contidenc ve she re p sed in him. 
It is a settled rule in equity that if contidence is reposed and that con- 
fidence is abused, equity will grant relief.” 

And, aceordingly, the bill of sale was set aside and the slaves re- 
stored to the administrator. 


(7) The case of Webster v. King, (383 Cal. 545) illustrates the doe- 
trine invoked by appe ‘lant. W ebster & Lyon were invested with the 
title to the /oeus an quo through a deed from Atherton, procured ‘after 
King had intrusted them with his abstract, for the purpose of securing 
Atherton’s conveyance to him. 

The Court held that Lyon & Webster were trustees of the title for 
King, and said: “We think this too clear to require any reference to 
authority to support the conclusion to which we have come. The 
books are full on the subjeet, which it would be well for those in whom 
contidence is reposed in business matters to read and ¢nward/y digest. 
In them is ineuleated, as a principle of equity, the pegs of the 
golden rule, which it is the duty of the Courts to enfore » as fully and 
completely as it may be possible te do in all eases.” 

Perhaps if the appellees could have read these maxims, drawn from 
the books formulated by Mr. Justice C urry and concurred in by Justices 
Sawyer, [thodes and Shafter, before the V became possessed of the large 
estate of appellant, in violation of his trust in them, the "y might have 
advised him of their acts and offered to restore him his estate | on prin- 
ciples of equity. 

But they did not inwardly digest those rules of civil conduet, or if 
they did, they preferred to retain their ill-gotten gains, trusting to the 
imbecility of plaintiff and to their ability to wrest the course of events 
to their own advantage. 

(x) In Lyon v. Home, L; It. 8 Eq. 655, the plaintiff made a large 

gift to defendant intending to consider him her son. 
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The defendant had written a work on spiritualism, and the undue in- 
fluence complained of was a friendship having its origin in that mono- 
mania, and the Court granted relief. | 

(0) In Taylor v. Taylor, 8 How. 199, Mr. Justice Daniel examined 
the principles on which equity will relieve from acts where one in a 
confidential relation has profited by his. acts to the injury of his trustor. 

Ile cites with approval Story’s Eq. Jur. Sees. 307, 308 and 309, and 
we submit that the principles there stated “pply to the facts stated in 
the bill, and if the appellant can establish his allegations by sufficient 
proofs, he should have the relief prayed for. 


1.—The existence of the fiduciary relation is of itself sufficient to en- 
able the Court to grant the relief. 

2.—If there had been no fraud the relief would be granted on motives 
of publie policy. | 

3.—Imposition, overreaching, unconscionable advantage, or other 
mark of deceit or positive fraud superadded, Courts of equity will con- 
sider as additional grounds for relief. 

4..—The rule is designed, in some degree, as a protection to parties 
against the effects of overweening confidence and self-delusion and the 
inurmities of hasty, precipitate judgment. 

5.—-Courts of equity do not sit to enforce a strict rule of morality a 
But they do enforce what is not inaptly termed a technical morality. If 
contidence be reposed, it must be fa:thfully acted on and preserved 
from any intermixture of imposition. If influence be acquired it must 
be kept free from taint of selfish interests.. There must be in such 
cases no cunning artifice to ne out of the estate of the trustor, and 
no overreaching bargains, whereby the party trusted acquires the estate 
of the principal who trusts, and whilst Courts of equity will not arrest 
or set aside an act or contract merely because a man of more honor 
would not have entered into it, yet, where there is a relation be- 
tween the parties which requires the one to make a full discovery to 
the other or to abstain from all selfish purposes, Courts of equity 
will interfere in aid of general morals and prevent a party standing in 
such relation from deriving advantage to himself from an act done to 
the injury of his principal. | 

6.—The natural and just influence which an agent has over his prin- 
cipal, or an attorney over his client, renders it peculiarly important for 
Courts of justice to watch over and protect the interests of the sere 
pal. The nature of the relation is that the agent is substituted for the 
principal and he is required to ignore all seltish considerations in trans- 
acting the business of his principal. The fact of his appointment as 
agent imports that he is trusted. 

The allegations contained in the bill, showing the confidential rela- 
tions between the plaintiff and defendants, may be found at folios 
73, 74, to the effect that January 1, 1855, defendants were the trusted 
agents, business managers and attorneys of appellant, and so continued 
until 1868, and in and about the management of his business affairs 


[ 16 ] 


connected with the property deseribed in the bill, the appellees for a 
reasonable consideration undertook, promised and assumed to act as his 
agents and confidential advisers in all such matters; and plaintiff, hav- 
ing faith and confidence in the integrity and ability of appellees during 
that time, trusted the defendants, and took and acted on their advice 
in all his business affairs in any way connected with said property, 
consulting and advising with them in all matters of importance con- 
cerning his affairs, and during all that time they pretended and asserted 
that they were, and at all times and in all things had been the true 
friends of plaintiff, and had as such agents and attorneys, and in their 
dealings concerning said property, acted fairly and honestly for his best 
interests, and had acted as his loyal agents and attorneys, using dili- 
gence in and about his said bu: iness, and had tried to secure to plain- 
tiff all of said property, 

(o) li. Devore v. Fanning (2 J.C. 256), Chaneellor Kent discusses 
some of the principles invoked by plaintiff in this case. 

An executor, by previous arrangement, suffered property of the 
estate to be bought in at public action for his wife. 

The Chaneellor not only lays down the rules governing Courts of 
Equity in granting relief, in such and analogous cases, but reviews the 
authorities and approves certain principles established in Keech v. San- 
ford, 3 Ky. Cas. Abr. 741: W hel psdale v. Cockson, 1 Ves. 9; 5 Ves. 
6OS2: Whichcote v. Lawrence, 3 Ves. 740: Campbell v. Walker, 5 Ves. 
678; La parte Reynolds, 5 Ves. 707: Lv parte Lucey, 6 Ves. 625: Aa 
parte Ilughes, 6 Ves. 617; Hie parte James, 8 Ves. 387; Aw parte 

ennett, LO Ves. 385; Randall v. Errington, 10 Ves. 423; 3 Binney, 
d4; 4 Binney, 43; Jackson v. Van Dalfsen, 5 John. 43; Munroe v. 
Alleire, 2 Cal. Cas. in Er. 183; Y. B. Co. v. MeKenzie, 8 Bro. P. C. 42. 

The above eases relate mainly to trustees. But the same principle 
applies, and with like foree, in case of an agent who undertakes to act 
for another, and Chaneellor Kent (p. 260) approves the principles, that 
a common agent was under a disability to purchase arising from his 
office; that the rule was founded in reason and nature, and prevailed 
wherever any well regulated administration of justice was known; that 
the disability rested on the principle which dictated that a person can- 
not be both judge and party and serve two masters; that he who is en- 
trusted with the interests of others cannot be allowed to make the bus- 
iness an object to himself, because from the frailty of nature one who 
has power will be too readily seized with the inclination to serve his 
own interests at the expense of those for whom he is employed; that 
the danger of temptation does, out of the mere necessity of the case, 
work a disqualification; nothing less than incapacity being able sufli- 
ciently to shut the door against temptation when the danger is immi- 
nent and security against discovery great; that the wise policy of the 
law had therefore put the sting of disability into the temptation as a 
defensive weapon against the strength of the danger which lies in the 
situation. 


en —_——- 
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(p) In Cota v. Jones, 8 Pac. C. L. J. 1044, plaintiff alleged that she 
was an heir of one Malo, and entitled to an andivided one-eighth inter- 
est in the estate of her intestate, wholly ignorant of the condition of the 
estate and of the value of her interest therein, and being so ignorant 
she placed implicit confidence in the defendants, and relied solely upon 
the representations which they made to her upon the subject. That 
for the purpose of cheating and defrauding her out of her share of real 
estate and personal property of her intestate, they falsely and fraudu- 
lently represented to her that it was of little value, until they induced 
her to transfer her entire interest, through the medium of one Huse to 


defendants for $1,500, the value being $8,000 on Mareh 8, 1866. 
.=F" Note in the case at bar, Maynard held for Tevis. 


From March 8, 1866, defendant has been in receipt of the rents and 
profits. 

The estate had been distributed to the heirs, except that the plaintiff's 
share had been distributed by Probate Court to Jones. 

The action was commenced November 9, 1878, so that from 1866 to 
1878 no proceedings were had to take the case out of the statute. 

To account for such apparent laches plaintiff averred: 

“That until.two months before the commencement of this action 
plaintiff believed that the said representations, made to her by defend- 
ants, were true, and that they had acted in good faith and for plaintiff's 
interests, and that said Huse had purchased her interest in said estate, 
and that she would receive the purchase price therefor, and she was 
then for the first time informed that defendants had perpetrated a fraud 
on her, and that their representation to her as to the value of her in- 
terests in said estate were false, and that their representations of the 
purchase of said [use of her said interests were re and she then for 
the first time learned that seid [Luse had not purchased her interests in 
said estate, and had not agreed to pay $1,500 or any other sum there- 
for, and the frauds perpetrated by defendants were brought to her 
knowledge by investigations of her counsel.” 

Note the similarity of the averments in the case at bar. 

1.—_-Appellees assured Norris that they had taken such action in his 
ease as would best preserve and protect his interests, 

2.—That until August 20, 1885, he was wholly unacquainted with 
the contents of said $64,000 note and mortgage. 

3.—That Norris was wholly unable to comprehend his business, but 
during all that time signed all papers required of him by defendants 
without reading thei. 


4.__That defendants combined and- confederated with Ross and 
Grimm to defraud, ete., and secured title to themselves by proceedings 
more deeply involved and more difticult of detection than in Cota v. 
Jones. In Cota v. Jones the defendants had possession and were in 
reception of the rents and profits of a estate from 1866 to 
1880, through a deed and decree of Probate Court on distribution. In 
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this case the defendants apparently purchased the legal title of May- 
nard and so went into possession. 

3.—Appellees concealed from appellant all the facets detailed in the 
bill, and he never knew or suspected that they had any interest in 
said transaction, or that they did or suffered any such acts to be done 
until advised thereof by his present solicitors early in LSS4. 

6.-Appellant did not discover that appe ‘lees intended at any sime 
to cheat or defraud him, or that ier 'y or either of them proc ured, aided, 
abetted, counseled or advised, or had any interest in the procurement 
ve the sale of his said war do under said two judgments of Ross 

. Norris and (yrimm vy. Norris, aor either of them, or of any other 
nn or act of frand on the part of defendants, or either of them until 
the first day of July, ISS4, and of most of them he only learned the 
facts from his solicitor in this suit, on the 20th, 21st, 22d, 26th and 
27th days of August, 1885, and he was wholly without knowledge of 
any one of the combinations and acts of fr: id in the bill me ntioned: 
and he did not discover, know, understand, comprehend or learn of the 
papers he had signed or proceedings taken in his name until after the 
commencement of his suit. 


In Cota v. Jones the judgment went for defendant on demurrer, rais- 
Ing substantially the same points argued on demurrer in this. Dut the 
Supreme Court of California reversed the Judgment and held: 

1.—Covin and breach of contidence are especial matters giving a 
Court of equity jurisdiction, (p. 1045). 

2.-—That in an action for relief, on the ground of fraud, the plaintiff 
is not estopped by the fact that the defe nd: ants claimed and received, in 
the distribution of the estate, the share of plaintiff by virtue of a con- 
veyance obtained by fraud » (p. LO46). 

8.—That so obtaining the distributive share of plaintiff, | y and 
through a fraudulent deed, did not in any Way affeet the jurisdic tion of 
a € ourt of equity to grant relief against the fraudulent conduet of the 
assignee in obtaining “the title to the property. 

<. A person injured by the fraud of another is not affected ly his 
subsequent acts in obtaining or enjoying posse ssion of the property 
acquired by the fraud, unless he has allowed his claim for relief to 
heeome stale, or to be barred by the statute of limitations. 

That a elaim does not become stale or barred by statute if the 
—s was ignorant of the frand, and did not discover it till, ete. 
—That it is sufficient as a matter of pleading to aver want of 
viealbitiads and it is not necessary to state what the discove ry was, how 
it was m: ade, or why it was not made sooner. 

In the ease at bar the averments of all material faets are more exten. 
sive and complete than in ANY reported ease Which has fallen under our 
observation. 

For further reference as to what is sufficient in pleading want of 
knowledge and discove Ty of a fraud, to set the statute or time in motion 
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see: Sublette v. Tenney, 9 Cal. 424; Ilayden v. Hayden, 46 Cal. 332; 
Curry v. Allen, 34 ¢ ‘al. 257: Sears v. Shafter, 2 Seld. 275. 

In Sublette v. Tenney the rule is laid down, that to take a case out of 
the bar of the statutes, plaintiff must allege that he did not discover 
the fraud till, et«., and this is sufticient. 

(7) In Moore v. Moore, 56 Cal. 90, many things are resolved, illustra- 
trative of the case at bar. 


1.—The plaintiff claimed relief on the ground of fraud perpetrated 
more than three years before action brought. She alleged that she was 
induced to exeeute a certain deed of conveyance and a bill of sale, with- 
out consideration, by undue influence or imposition, and that “she did 
not know, understand, compre ‘hend, learn, or diseover the contents of 
said instruments, or the meaning thereof, of any of them at any time 
prior to the day of Oc tober, 1877.” which was within three years 
next preceding the commencement of the aetion. J//e/d,a sufticient 
plea, and the Court say: 

“The statute gave her three years from and after her discovery of 
the facts constituting the alleged fraud or mistake within which to 
COMMeEhHCe her action for redress, 

“So long as she was ignorant of the contents of the instruments 
which she had been induced to execute, she was ignorant of the facts 
constituting the frand or mistake upon which she relied for relief, un- 
der the rule that in the construction of a pleading for the purpose of 
determining its effect, its Ey must be liberally construed with a 
view to substantial justice (C. C. P. See. 452). . We think that this alle- 
gation should be held to be atathtr ally 0 one that the plaintiff did not 
diseover the facts constituting the fr: aud or mistake of which she eom- 
plains, until three years next preceding the commencement of this 
aetion, 

The allegation contained in the bill demurred to are at least as full 
as those held sufticient in Moore v. Moove. See, also, Brown v. Bur- 
bank, 64 Cal. 99, where the rule in California is laid down clearly by 
Mr. Justice Ross, and undue influence held a good ground for setting 
ania a deed. 

There is no Federal question involved in this case. Jurisdiction 
in this Court attaches by reason of the citizenship of the parties, and 
the decisions of the Supre me Court of California are controlling on the 
points under discussion, especi: uly as the ‘y coincide with powers: | practice 
inequity. Judiciary Act, 1789, See. 34: R.S. U.S. See. ; Harry 
v. Anbott, 6 Wall, 532. See, also, the opinion of the poesia y in 
this ease, folios 163 and 164. 

2.—The plaintiff in Moore vy. Moore was indneed to make the con- 
veyance me ntioned while “ander great prostr: ation of mind and body,” 
which “untitted her for the transaction of business;” and whilst in that 
condition she was waited upon by her two brothers and told that it was 
the wish of her late husband that she should execute an instrument they 
presented, which she did, without reading or understanding. 
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The facts stated in the opinion have many points of analogy with the 
‘ase at bar. 

1.—DBoth Norris and Mrs. Moore had been prostrated physically and 
mentally when the acts of fraud were performed, 

2 __Neither knew the contents of the instruments signed. 

3.—The considerations were grossly inadequate. 

4.—All the property of each was swept away by the transactions. 

5.— There were no negotiations whereby either eould understand or 
learn what he or she was doing. 

6.--The times selected for the transactions were well chosen to aecom- 
plish the fraud. In the one case, the recent loss of a husband and con- 
sequent prostration; in the other, a blow on the head, which had more 
serious and lasting results. 

The Court says, in illustration of the principles on which Courts of 
equity grant relief in such cases: 

“For the purpose of determining whether a demurrer to the complaint 
was properly sustained, we must assume that all the plaintiff's allega- 
tions are true. And then the question arises whether the apparnet con- 
sent of the plaintiff to the transfer of her property was obtained through 
undue influence. Was an unfair advantage taken of her weakness of 
mind ?” | 

“A consideration was necessary to the validity of the transfer. If it 
was voluntary that is sufficient. But the fact of there being no con- 
sideration or a grossly inadequate one is a circumstance which may be 
considered in determining the condition of plaintiff's mind at the time 
of her signing the deed. She signed instruments which transferred 
her entire estate and thereby reduced herself to a state of destitution.” 
The fact of her having done so without consideration, or any —— 
motive, would indicate great weakness or unsoundness of mind. One 
of the indications of a weak or disordered mind is that its possessor is 
quite liable to act against his own plain interests, in cases where the 
act eould not be imputed to mistake, but it is only those of a weak or 
unsound mind who transfer all their property to others without any 
consideration or motive, real or apparent.” 

In the case at bar most of these conditions are present in a more 
aggravated form than in Moore v. Moore. 

Her property was worth forty-seven thousand; his a million and a 
half. She was surrounded by friends with whom she might have con- 
sulted; he was wholly isolated from friends and his mind a blank for 
the time being. With her, why such haste on the part of the brothers? 
With him, why did defendants seize upon a time when he could not 
help himself and when he relied wholly on appellees to transact his 
business? They might have delayed till he recovered or died. In the 
one case they would take all the property of Norris by will; in the 
other they ought to leave his fortune intact. The very haste they 
exhibited would indicate a design to cireumvent and take an unfair 
advantage. 
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And when to this is added the allegations of actual fraud, cunning, 
artifice and skill, in covering their designs and acts deep in the intri- 
eacies of complicated law proceedings, earried on by the appellees for 
the very purpose of taking to themselves the whole estate of their client 
and principal, it would seem to us that it would be a graceful act on 
the part of defendants to answer the charges, denying them or confess- 
ing, and avoiding rather than to say: True, we are guilty of all the 
acts charged against us; we took the estate of our client without pay- 
ing him for it; we combined with others to assist us, but as we have 
had it for so long a time you, Mr. Norris, must go through life impov- 
erished, and you are remediless, because you were unable to deteet our 
acts so hidden until your claim had become stale. 

The Code of Civil Procedure of California (See. 338, Subd. 4) provides 
for a limitation of three years for the commencement of an action 
founded in fraud. “The cause of action in such ease shall not be 
deemed to have acerued until the discovery by the aggrieved party of 
the facts constituting the fraud.” 

The diseove ry must be made by the aggrieved party and the fiucts con- 
stituting the fri aud must be discovered, This enactment is in line with 
the decisions of Courts of equity from time immemorial. Until sueh 
discovery, jthe statute of limitations is not set in motion and laches 
cannot be imputed to the injured party until three years have elapsed 
from the date of such esr. 0 

There may be notice o - knowledge of a fact, an ingredient of the 
fraud, which will in certain eases be held sufficient.’ 

Until the discovery of such facts as will be suflici sient if presented to 
a Court having jurisdie tion to set aside the transaction in question, the 
statute dues not commence to run. Gates v. Andrews, 37 N. Y., 657; 
Boyd v. Blankman, 29 Cal., 21. 

In this latter case the Court say (p. 46): “The evidence in the 
record fails to show a discovery by “Mary Hina of the fact constitut- 
ing the frand; that is of the purchase of the property by the defen- 
dant per inte rpositam personain at his own sale, within three years next 
before the commencement of the aetion.” In the case at bar the bill 
discloses that the appellees became the owners of the estate through 
their confederates, Ross and Grimm, and nothing appears to indicate 
that appellant had knowledge of any fact to put him on notice of 
the fraud of his agents. 

Knowledge by him of the existence of the deeds from the Sheriff to 
Ross, Ross te M iynard and Maynard to Tevis, without the knowledge 
that these deeds were all made by the procurement of Tevis, could not 
be deemed knowledge of the facts constituting the fraud, and until he 
learned the faet last. mentioned he eannot be said to have discovered 
the facts constituting the fraud. Erickson v. Quinn, 47 N. Y. 412; 
MeMahon v. MeGraw, 26 Wis. 622: People v. lankenship, 52 Cal, 
619; Cota v. Jones, 8 Pae. C. L. J. 1044; Parker v. Kuhn, 21 Neb. 
413, 425; Hughes v. F. N. B. 110 Pa. St. 428; O'Dell v. Rogers, 44 


Wis. 136: O’Dell v. Burnham, 61 Wis. 568; Oakland v. Carpentier, 13 
Cal. 540. 

In Parker v. Knhn may be found an accurate definition of the word 
“discovery.” “This word, when used in reference to past transactions or 
Omissions, cannot have the same literal meaning as when applied to the 
discovery of a new continent or of a pringiple in physics. Fraud ina past 
and consumm: ted transaction cannot be the subject of .direet ocular or 
auricular discovery or knowledge. The discovery, then, of which the 
statute speaks is of evidence or evidential facts leading to a belief in the 
fraud and by which its existence or perpetration may be established and 
not of the fraud itself as an existing entity.” 

The deeds from the Sheriff to Ross, Ross to Maynard, and Maynard 
tu Tevis, were on their face fair. Their iniquity depended on latent 
facts, disclosed in the bill but not known to appellant till 1885. The sub- 
sequent deed of Norris to Tevis was made wher, on the face of the other 
deeds, the interest of Norris in the property had terminated; and Tevis 
did not disclose to Norris the fraud he had already perpetrated, and this 
last mentioned deed, made in aid of the former deeds, must be tainted 
with the same fraud. See, also, to like effeet: Bradford v. McCormick, 
32 N. W. tep. 955: Tompkins Ve Llollister, 60 Mich. L70: Vigus Vv. 
’ Bannon, 118 [lls. 336; Martin v. Smith, 1 Di'l. C. C. 91. 

The case made by the bill is one of concealed fraud, and whilst the 
defrauded party remains in ignorance of the facts constituting it, no 
lapse of time however great is a bar, either under the statute of Califor- 
hia or in equity, as a stale elaim. Daily v. Glover, 21 Wall. 342. 

In Michaud v. Girod (4 low. 503) relief was granted against a con- 
cealed fraud after forty-two years had expired; in Prevost v. Gratz (6 
Wheat, 481) after forty years; in Hayden v. Ilayden (46 Cal. 335) after 
twelve years. : 

[In Duff v. Duff (71 Cal. 530) the allegations in the complaint con- 
cerning the discovery of the concealed frand (p. O31) was that Julia A. 
Duff *had no knowledge or information of the aforementioned convey- 
ances, and the acts stated in relation to them, and their fraudulent char- 
acter, until the intimation was made to her in a letter received by her 
from Mrs. Louisa Wilson on or about the 20th of April, 1879. The 
acts of fraud were perpetrated between July », LSOG, and April 3, 1872, 
and the pleading was held sutticient. 

The following dates and facts establish that appellant never had any 
notice or knowledge of a fact to put him on notice of the fraud per- 
petuated on him. 

(7) The continuance of the relation of principal and agent until 
LSGOS (Folio 73). 

(4) The principal acts of fraud in the complaint mentioned were the 
acquisition of the legal title through the sale by the Sheriff to Ross, and 
the execution of the Ross judgment in ejectment (Folios 82 to 87). 

(c) The illness of Norris and his inability to transact his own busi- 
ness (Folios 74 and 75). 
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(7) The fact that Norris, without examination, signed all papers as 
requested by appellees orsent to him from their office. 

(e) That the appellees had moneys of appellant in their hands to pay 
expenses in conducting his business (Folio 76). 

(7) That the note and mortgage (Folios 76 and 77) and deed (Folio 
42) were signed by Norris without examination or knowledge of what 
he was doing. 

(vy) That the foreclosure proceedings were conducted by appellees 
without the knowledge of appellant (lolo 82). 

(4) That appellant did not employ an attorney to represent him in 
the foreclosure suit. 

(/) The ejectment action was commenced and prosecuted in the name 
of ltoss, and wa calculated to mislead (Folio 87). 

(A) And the whole scope of the bill shows that Norris was lulled 
into fancied security by the appellees whilst they were by secret and 
hidden appliances securing to themselves his estate. 

(/) The mortgage was made less than two months after the injury to 
the appellant, and when he had not even partially recovered (Folio 77). 

In Kerby v. Lake Shore, ete. R. R.. 120 U.S. 130; the allegation 
in the bill was that said frauds were not and eould not have been dis- 
covered by the plaintiff, until, ete. 

This was held sufficient asa plea and it was held that the statute did 
not commence to run till this latter date. 

This Court citing and approving Meader v. Norton, 11 Wall. 442; Pre. 
vost v. Gratz. 6 W heaton 481: Michaud Ve (rirod, 4 Llow. DOS: V easee Ve 
Williams, 8 Llow. 184; Brown v. Buena Vista, 95 U.S. 157; Rosenthal v. 
Walker, 111 U.S, 185; 2 Story’s Kqs. See. 1521a, and Baily v. Glover, 2 
Wall. 342, review the principles on which Courts of equity will act in 
uncovering concealed fraud and granting relief, and we submit that the 
facts stated in the bill in this case under the rule established, entitle 
appellant to relief, 

In O'Dell v. Burnham, 61 Wis. 568, the plaintiff knew of the 
frandulent deeds and suspected Rogers had practiced deceit upon her 
and so notified her attorney; but it is held that the discovery of the 
fraudulent deeds and her suspicion were not sufficient notice to set the 
statute of limitations running against her. 

[In Ilughes v. Bank, 110 Pa. St. 428; the bank concealed the statns of 
certain bonds in its possession. The Court held that the cireumstances 
of suspicion known to plaintiff were not sufficient to set the statute in 
motion, and refused to hold plaintiff to a knowledge the plaintiff did 
hot possess. 

In Vigus v O'Bannon, 118 Lils. 336, there was evidence of concealed 
fraud, and the Court lays down the rule concerning such fraud, and the 
diligence necessary in the defrauded party in seeking its discovery 
as follows (p. 846): “The rule that in cases of frand the statute of lim- 
itations begins to run only from the time of discovery of the fraud, 
will not apply when the party affected by the fraud might with ordi- 
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nary diligence have discovered it. Dut the failure to use such diligence 
may be excused where there exists some relation of trust and confidence, 
as principal and agent, client and attorney, cestur que trust and trustee 
between the party committing the fraud and the party affected by it, 
rendering it the duty of the former to disclose to the latter the true 
state of the transaction, and when it appears that it was through conti- 
dence in the acts of the party who committed the fraud that the other 
was prevented from discovering it,” citing A. N. Bank v. Harris, 115 
Mass. 147; Harrisburg Bank v. Forster, 8 Watts. 12; Wear v. Skinner, 
46 Md. 257; Wilson v. Ivey, 32 Miss. 233; Buckner v. Caleote, 28 
Miss. 432; Bigelow on Frauds, 445. 

In Traer v. Clews, 115 U. 8S. 536, the allegations in avoidance of the 
bar of the statute of limitations pleaded were: “Thatas to the matters 
and things herein set forth as a cause of action against the said Alla D. 
Traer, the said fraudulent transactions with which she was connected 
and her part therein were studiously cone ‘aled from plaintiff and his 
assignor, and he had no means of discovering the same, nor had his 
assignor any means of discovering the same until the same where dis- 
closed upon examination of John W. Traer as a witness in this action 
on the 24th day of September, LS7Y. 

“That the plaintiff and his assignor did not know of the said fraud 
and the frandulent acts of the defendant, Alla D. Traer, until the same 
were made known on said examination.” 

by the Court, Mr. Justice Woods writing the opinion (p. 037): 
“The question is, therefore, do the frauds alleged constitute a ood re- 
ply to the plea of the two years’ limitation filed by Mrs. Traer? We 
think they do.” 

by examination of the armendments in the bill in this ease, it will be 
seen that all the matters held sufficient in Traer v. Clews are preseut in 
the bill under consideration, with many facts and circumstances of ag- 
gravation hat present in that case. 

Whilst the contracts of persons of weak understanding will not be 
set aside merely on that account, yet the acts and contracts of sueh per- 
sons Will be set aside if the party, through undue intluence, did not 
exercise deliberate judgment, or if he has been cireumvented, imposed 
upon or overcome by cunning or artifice. Tracy v. Sackett, 1 Ohio St. 
o4; Cartside v. Isherwood, 1 Brown’s Ch. 560: Cruise v. Christopher 
Acher, 5 Dana, 181; Whiteburn v. Hines, 1 Munford, 557: Buffalow 
v. BDutfalow, 2°>Dev & Bat. Ch. 241: 1 Story’s Eq. Juris., See. 238; 1 
Perry on Trusts, See. 190; Gars v. Mason, 4 Sneed, 497; Hunt v. 
Ilunt,2 Beas. N. J. 161. 

If this be not so Courts of equity are weak creations of the State; their 
boasted and oft applied power to correct and remedy Wrongs done by 
the strong against the weak must have become greatly emasculated. — 

It is quite immaterial, of course, from whenee the mental weakness 
that is taken advantage of arises. It may arise from a natural and per- 
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manent imbecility of mind, or from some temporary illness or debility, 

r from the weakness of extreme old age, or from other canse. 

In this case, as shown by the bill, it arises from a severe blow on 
the head, which appellant ‘received on March 4th, 1859, by reason of 
which his hearing was wholly gone for several months and that sense 
so permanently injured that he has never since been able to converse 
except by aid of an ear trumpet, his left eye became for several years 
sightless, his nervous system permanently injured, and he was rendered 
unable and mentally and physic ally in competent to attend in person to 
his business affairs or to compre -hend or understand his business, or to 
know what to do or how to act concerning it, and was wholly depend. 
ent for advice and action in the management of his affairs on ‘appellees, 
who were his contidential advisers, and who assumed full charge of all 
his business and affairs. 


The allegations of the bill in regard to the mental condition of plain- 
tiff fall but little short of being allegations of his total insanity, though 
the term insane is not wsed. The failure of the senses through which 
information is obtained, raises the presumption that the person thus 
aftlicted is won compos. This is a reasonable presumption, in order to 
insure protection to such persons and prevent fraud: and it is founded 
on the notorious fact that the want of hearing and sight exceedingly 
Cran ps the powers, and the failure of these Oras, requisite for general 
intercourse and communion with mankind, o ypresses the understanding. 
Oliver v. Berry, 53 Maine, 206; Brown v. Fisher, 4 Johns. Ch. 441. 

Certainly the allegations in the bill intended to disclose the mental 
weaknesses of appell: int are as full and specific as are contained in any 
of the enses cited above. 

To review all the eases illustrating the doetrine we have been 
discussing would be impracticable, and would extend this brief to an 
unreasonable length. We have cited many more than we have re- 
viewed, so that the Court could extend its investigations if thought 
advisable. In all the range of cases examined by us, none has been 
found with acts of fraud so flagrant. In most of these a single badge of 
fraud las been held sufficient. Ilere they are numerous. In most 
eases the ‘y have been decided on compli: Lint, answer and proofs ; and we 
submit the compl: tinant has shown himself entitled to relief. 


We call attention to the following, however, as further illustrating 
the general doctrine and the application of the statute of limitations. 

Martin v. Martin, 35 Ala. 560, was where in a bill seeking a rescission 
of a contract, by which a widow released her dower and distributive 
share, the averments were that plaintiff was destitute, without home and 
frie nds, could not read or write, and was unfit from age and w “akness of 
mind to transact business; and defendant knowing these facts, falsely 
represented to her that her agent would defraud her, and misrepresented 
to her the value of her interest, and thus obtained a conveyance for an 
inadequate consideration, and that the fraud and misrepresentation were 
discovered within three years next prior to tiling the bill. 
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IT, li, that the averments were suflicient to show both frand and 
injury, and that the suit was not barred. 

Phalen v. Clarke, 19 Conn. 421, was where pl: aintiff intrusted defend- 
ant with the sale of lottery tickets, and defendant learned in advance 
of mails that a certain unsold tieket in his possession had drawn 
S30.000, and then conspire dd with “1D,” and represe ted to plaintiff that 

“PD” had purchased the winning ticket. The money was paid, the facts 
were carefully concealed from pl: aintiff for such a period that his action 
would have been barred at law, but it was held that under these cireum- 
stances he was not prec ‘luded from relief in equity. 

Blair v. Bromley, 5 Hare’s Ch. 542, was where plaintiff intrusted a 
large sum of Money to lis solicitors (partne rs) to loan out for him on 
mortgage, The negotiation failed, but one of the solicitors re prese nted 
to pl: intifi threat the loan had been made on Inortgage, and from thence 
used the money himself, and from time to time paid interest. This 
fraud was unknown to the other partner, live years after the rece ipt 
of the money the solicitors dissolved partne rship, and ten years after 
that the solicitor who had been guilty of the fraud died bankrupt; and 
the pl: aintiff then discovered the fraud. 

Held, that defendant, the surviving solicitor, was liable in equity to 
plaintiff, and that the limitation in bar of the claim did not begin to 
run until the diseove ry by plaintiff of the fraud. 

Vane v. Vane, L. R. 8 Ch. App. 383, was where plaintiff was made 
to believe that his elder brother, who was illegitimate, was legitimate, 
and hence entitled to snueceed to the father’s estate. This belief Was Con 
tinued from LSO7 to 1LS66, when plaintiff discovered the fraud and 
brought this action in equity for possession of the estates. 

Tleld, that equity had jurisdic tion, and this was a case of concealed 
fraud, and the statute of limitations did not run against plaintiff until 
the discovery of the fraud. 

Means v. Feaster, 4 Richardson (N.S S.) 257, holds that the statute of 
limitations in case of fraud runs only on diseove ry of the fraud, and 
that the onus of showing want of notice is not on plaintiff. Thé record- 
ing oy the deeds is not notice oy the fraud: it is merely notice OF ‘their 
Clee ‘ution (fide / Contents, 

Dut it is insisted that Norris ha been ou ilty of laches in that he has 
not been diligent in ‘qecertalving the facts on which his suit is based 
or in asse rting his ¢ Lim, , 

It is evident, lean ‘dn authorities we cite, that laches eannot be ws 
puted until the facts constituting the fraud are known to eeeee, 
until he has knowledge of some faet from which the law will wane 
notice of the principal facet 

There are no arguments oneal in support of the proposition made 
by appellees whieh a not have been urged with greater force in 
Michaud # Grirod, any one of the humerous decided cases esti abiis h- 
Ing the rule, that pri the facets are known the time does not com- 
mence to run, and each case must rest large ‘ly on the facts therein ap- 
pearing. We urge the following as tending to show that the’ case 
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stated in the bill is within the rule, and that appellant has not been 
guilty of such laches as should bar his right to proceed to final judg- 
ment, 

1.—Hlis condition alone, under the cases we cite, would exeuse him. 

2.—The facts constituting the fraud were hidden by appellees so 
deep that the hand of resurrection inay never reach all of them. On 
their acts of fraud the appellees piled “Ossa” and on Ossa “Pelion.” 

The senses of their client and friend were locked in a living tomb, 
wherein was impenenetrable darkness, and the appellees held the key 
to it. In this condition of things they guided plaintiff's hand and 
judgment according to their will and his determination was no factor 
in the conduet of his business. 

It is not shown in the bill that the appellant knew any act which 
could by fair implication put him on notice of any one of the several 
acts of fraud, and therefore argument on the laches of this demurrer 
cannot be iinputed to him. 

The rule we invoke is more clearly seen in the light of cases cited by 
appellees where laches has been held a defense. 

In Dadger v. Badger, 2 Wall. 87, the rule in Michand v. Girod, is 
approved and the Court say (p. 92) that to sustain the suit: 

l.-The trust must be clearly established. 

2.—-The facts must have been fraudulently and successfully concealed 
from the eestud que trust. 

The Court, however, holds that certain facts constituted laches. 

1. —The account of the administrator, alleged to be fraudulent, was 
‘ttled twenty-five years before suit by the Probate Court. 

2 The widow and _ heirs acquiesced all that time in the settlement. 

».—The guardian who approved the account was dead. 

t.-The widow was dead. 


~ 
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).—The two heirs had long been of age. 
6.-The whole transaction was public. 
7.— There was not and could not be any concealment. 

Lf appellant has made such a vase he must be defeated. 

We cite Lakin v. Sierra Co., 8 W. C. Rep. p. 55, in support of our 
bill. Mr. Justice Sawyer, in a well considered opinion (p. 00), formu- 
lated the rule thus: “When one party wrongfully obtains the legal 
title to land whieh in equity and good conscience belongs to another, 
whether he acts in good faith or otherwise, he will be charged in equity 
as a constructive trustee of the equitable owner.” 

[In Bowman v. Wathen, 1 Llow. 194, the faets constituted laches. 


1. The town of Jefferson was established in June, 1802. 

2.—The ferry granted same year. 

3.--The grant and ferry not connected. 

t.—The agent laying off the town knew, ete. 

5.—The ferry continued without notice of claim thirty-eight years. 


The ease is a clear one of laches. and no concealment appears in the 


cases above referred to may be taken as samples, and we invite 
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attention to all the eases where laches have been held a defense, show- 
ing y contrast more cle arly than can otherwise be seen. that the case 
made by ppe Jlant falls within the rule that laches cannot be imputed 
until three years have elaps sed since the discovery of the facts constitut- 
ing the fri and, and that the bill contains all necessary averments to sus- 
tain it as containing a cause for equitable relief. 


IT. 


(2) Judgments may be attacked on grounds recognized in equity as 
giving jurisdiction. 

The fraud charged in the bill is in the procurement of the judg- 
ments, sale and rede iption under circumstances that precluded any 
trial. These matters are within the reach of the arm of the Chi: incellor 
and Courts of equity in furtherance of justice often set aside all pro- 
eeedings had. United States v. Miner, L14 U.S. 238, and other cases 
hereinafter cited. 

Courts of equity will set aside or control legal rights acquired, 
through the action of Courts, when to enforce them would be inequit- 
able, and sueh proceedings i in Court do not operate to control equities 
or to bar equitable relief. Pultenay v. Warren, 6 Ves. Jr. 73. Bond v. 
Llopkins, l Seh. WN Lef. b+. 

Where it ~ held to be against conscience to use an advantage gained 
in asnit or by delay, produced by a party himself through the acts of 
Courts, the words of Lord Eldon are: 

“If there be a principle on Which Courts of justice ought to act 
without scruple, it is thus to relieve parties against the injustice OcCa- 
sioned by its own acts or oversights, at the instance of the party against 
whom the relief. is sought.” 

Viee has too many facilities now to secure its triumphs without 
our throwing up as a bulwark of fortifieation before it an inpregnable 
conclusiveness of fraudulent judgments un ler the plea of judicial sane- 
tity. Surely there is no such prine iple of jurisprudence as would re- 
quire this shoc! ‘king imbee ‘lity of right and equity, 

On this subject, of the sancity of judgme nts obtained by fraud, Mr. 
Justice Coulter, in Mitchell v. Kinzer, 5 Pa. St. 217, makes some vig- 
orous and pertinent remarks. 

The fraud complained of was perpetr ated’ ‘by the husband of the de- 
fendant: the pl: untiff having notice 

“But in thee yes of the law frau d spoils e verything it touches. The 
broad seal of the commonwealth is crumbled into dust as against the 
interests designed to be defrauded. Eve ry transaction of life between 
individuals in which it mingles is corrupted by its contagion. Why, 
then, should it find shelter in the decrees of Courts? There is the last 
place on earth where it ought to find refuge. 

“Dut it is not protected by record, judgment or decree. Whenever 
and wherever it is detected its disguises fall from around it and the 
lurking spirit of mischief, as if tonched by the spear of [thurial, stands 
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exposed to the rebuke and condemnation of the law. The learned coun- 
sel contended, however, that the record is fair and regular. It is trne 
that on the face of the reeord there is no evidenee of ecovin or deceit. 
But it is without the reeord that the evidenee is alleged toexist. * * 
The offer was of proof of facts and circumstances without the record, 
to show that the most starcling fraud would be consummated by giving 
effect to the decree in its literal import. That by giving full effeet to 
it as evidence of absolute title in Mitchell, the whole purpose, design 
and understanding of innocent parties to it would be subverted. * * 
Mitchell was the legal protector of his wife, and she suspected no guile 
in him: he was her husband and she trusted him, and now this trust and 
contidence is to be her ruin, and she is not allowed to prove the truth 
of the transaction and the deceitful pretenses and contrivances on the 
partof Mitchell, by means whereof this fatal decree was procured, The 
decree is fair on its face as the learned counsel contend. But when 
was fraud and covin otherwise‘ <A forged reeord might be all fair, 
smooth and comely, on its face, yet, the sancity due to an honest reeord 
would not protect it from — by = the truth. Buta forged 
record would not be more subversive of the truth and justice of a cause 
than that of one procured by falsehood and deceit. * * But there is 
balm in Gilead. The law will not tolerate the consummation of the 
scheme.” 

We call the attention of the Court to another very important feature 
in this ease, that in their diseuss'on of the sancity of the judgments 
obtained against. Norris, appellees seem to have entirely overlooked, and 
it is that, even if all the legal proceedings taken against Norris were 
based upon valid notes and mortgages owing by him, nevertheless the 
complaint states a plain case, entitling him to relief in equity against 
appellees. 

Suppose Norris did owe the Grimm note and the McDuff note sued 
on in the name of Ross as plaintiff, and that he owed the $64,000 note 
and mortgage of Tevis. In such case any honest holder of the evidence 
of indebtedness, having no motive or object ulterior to the honest col- 
lection of the debt owing, could bring suit and obtain thereon a valid 
judgment against Norris. Appellees did not and could not occupy 
this position. The bill discloses that they were the trusted agents of 
appeilant, and while such, and pretending to guard his interests, “ 
secretly, and by the use of the names of Grimm and Ross, caused all 
his property to be sold for the smallest possible fraction of its actual 
value, and were themselves in fact the purchasers, using the name of 
Ross for that purpose. The object, the ulterior motive, as shown by 
the bill in the prosecution of the action of Grimm v. Norris aud Ross 
v. Norris, was not to colleet from him the amount of the notes sued 
on, but rather to make it certain that he should not pay them, and de- 
fendants should thus be enabled to secretly obtain the equity of redemp- 
tion of his vast estate, so that in the foreclosure of their mortgage it 
would bea certainty that the mortgage debt would not be paid or the 
property redeemed, but that they would acquire the entire property. 
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Will a Court of equity uphold such a secret and fraudulent selling out 
and acd uisition of his principal’s property, by a trusted agent, who pre- 
tends and represents all the time that he is guarding his principal’s 
righits ¢ Certainly all the authorities are to the effect that so vicious a 
transaction will be set aside, and the principal restored to his estate. 
[Indeed the principle is that if an agent makes vse of the name of an- 
other person instead of his own, for the acquisition by himself of his 
principal’s property, however fair the transaction as to price paid, it has 
no validity in equity. Hardwicke v. Vernon, 4 Ves. 411; Murphy v. 
O’Shea, 2 J. & L. 422; Charter v. Trevelyan, 11 Cl. w Fin. 714; Lewis 
v. Hillman, 3 TL. L. Cas. 630. 

Where any fiduciary relation has onee existed between the parties, 
the law will always jm pose the burden npon the purchaser of showing 
that all due protection Was afforded to the vendor. llarrison Ve (ruest, 
() De (r.. M. WX G. 124: | Story’s lq. Jurs. Sec. 238 ad. 

(4) Where in an action at law one party has been prevented from 
presenting his case fairly for adjudication by the fraud of the opposite 
party, or by accident, unmixed with fault on his part, equity may inter- 
fere and grant relief. Bateman v. Willoe, 1 Seh. & Lf. 201. 

(¢) Courts of equity have uniformly extended their beneficent princi. 
ples, and their varied and efficient means of relief over a large and well 
defined class of cases resting in judgments, to the end that no man 
should retain an unconscientious advantage procured by him in a Court 
of law or equity, through his own fraud or through some excusadle inis- 
take or unavoidable accident on the part of his adversary, and the juris- 
diction of Courts of e¢ uity to set aside a decree or judgment obtained 
by frand, in an original bill filed for that purpose, has long been un- 
questioned, Wright v. Miller, 1 Sandf. Ch. 103; Whittemore v. Coster, 
$3 Green. Ch. 488; Marine Ins. Co. v. Hodgden, 7 Cranech, 332; Pow- 
er’s Exrs. v. Butler’s Adrs. 3 Green Ch. 465: Hair v. Lowe. 19 Ala. 
224; Wingate v. Haywood, 40 N. 1. 4387; Hibbard v. Eastman, 47 N. 
Il. 507. ; 

(/) It is the Just and proper pride of our matured system of equity 
jurisprudence that fraud vitiates every transaction; and lowever men 
may surround it with forms, solemn instruments and proceedings con- 
forming to all the details required in the laws, or even by the formal 
judgment of Courts, a Court of equity will disregard them all if neces- 
sary that justice and equity may prevail. Warner v. Blakeman, 4 Keys, 
D077; Munn v. Worrall, 16 Barb. 221; Bureh v. Seott, 1 Bland’s Ch. 
112; Brown v. Thornton, 47 Geo. 474; Ogden v. Larrabee, 57 Ills. 389; 
Cowen v. Toole, 3L Lowa, 513; Hayden v. Hayden, 46 Cal. 332: Car- 
rington v. Holabird, 17 Conn. 530; Green v. Haskell, 5 BR. 1. 447: Kent 
v. Reeord, 3 Md. Ch. 392; Hahn v. Hart, 12 B. Monroe, 426. 


Ill. 

The bill is elaimed by appellees to be multifarious, in this, that it 
joins a cause of action relating to Norristown with one relating to the 
Raneho del Paso and lots five and six, 
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t The authorities tell us that to lay down any rule universally applica- 
‘. ble as to what constitutes multifariousness as an abstract proposition is 
s | utterly impossible, and the Courts instead seem to consider what is con- 
a venient under particular cireumstances. The cases seem to divide 
,e themselves, however, into two classes. 
. 1.—Where the objection to the bill, though termed multifarious, is 
. : in fact that there is a misjoinder of causes of suit; that is, that the 
5 claims united in the bill are of so different a character that the Court 
; will not permit them to be joined together, but will require distinct 
5 records. 
2.-—Where a party is brought as a defendant upon the record, with a 
’ large portion of which, and of the case made by it, he has no connee- 
: tion whatever. In such case the defendant has the right to demur, on 


’ the ground of multifariousness and to insist upon the evil of thus unit- 
ing distinct matters in one record, a large portion of which he has no 
connection with, thus putting him to great and useless a Camp- 
bell v. Mackey, 1 My. & C. 618; Ward v. Northumberland, 2 Anst. 
; 469; Story’s Eq. Pl. 5380. 

The second kind of multifariousness stated can have no application to 
this bill, as it conclusively appears from the bill that both defendants 
are fully and equally connected with all the transactions stated in the 
bill. 

The question then is, though defendants are both parties to all the 
; transactions which are stated in the bill and form the subject of this 
| suit, yet are the claims stated in the bill in relation to the Norristown 
. tract so dissimilar to the other matters stated that the Court will not 

allow us to join them, but require distinct records. We think not. In 
this as in the other matters in the bill, the agency of defendants for 
plaintiff, and their abuse of that confidential relation is one of the prin- 
cipal factors. So is the incompetent eondition of plaintiff and his de- 
pendance upon defendants. The deed by which defendants secured 
title to Norristown ineluded in its description the other properties. In 
fact the inquiry into the matters stated in the other parts of the bill 
7 will necessarily include an inquiry into almost all matters relating to 
| the acquisition of Norristown by defendants, and ce versa, the grounds 
of suit forming one series of transactions, forming one course of deal- 
ing, and all tending to one end, so that one connected story can be 
told of the whole. Grant v. Phoenix, L. lL. Co. 121 U.S. 112; Bedsole 
v. Monroe, 5 Lred. Eq. 313; Story’s Eq. PI. Sees. 271, 271 4. 

No possible advantage could be gained by splitting the suit and com- 
pelling the inquiry as to Norristown to be by separate record; on the 
contrary it would have the effect of making unnecessary delay and ex- 
pense on all parties. 

“The result of the principles to be extracted from the cases on this 
subject seems to be that were there is a common liability in the defen- 
dants, and a common interest in plaintiffs, different claims to property, 
at least if the subjects are such as may without inconvenience be joined, 
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may be united in one and 7 same suit.’ Story’s kg. Pl. See. 533: 
U nited States v. Coulter, 9 W. C. R. 75. 


ag 


The statutes of limitations or that the claim is stale cannot be — 
to a bill of discovery. Hare on Discovery, 35, 39; Menuth v. Clifton, 
2 Atk. 51; 2 Sch. ‘& Lef. 635: Lord Redesdale’s Treatise, 270, 356; 
Daniel’s Ch. Pr. 562-5. 
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Demurrer does not lie to ineidental relief. Daniel’s Ch. Pr. 557, 
note 5d. 

And in general a discovery will be required when the evidence 
sought is material. Mitford's ‘Ch. Pl. 193: Richards v. Jackson, 18 
Ves. 472. 

Vi. 


When equity acquires jurisdiction for purposes of discovery, or on 
any other recognized ground, it will go on and give complete relief, 
legal and equitable. sisham’s Principles of Equity, 87; Story’s Eq. 
Juris. O4, hk, and cases there cited. 
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Under the authorities cited, and according to the principles upon 
which equity grants relief, appellant might concede that he owed Tevis 
$64,000, that the two notes sued on in Grimm v. Norris and Ross v. 
Norris were valid obligations, and still Norris would be entitled to re- 
lief, the difference being that the Court, in directing an account to be 
taken, would credit the appellees with the sums they had paid in and 
about the preservation of the estate of their principal. 


Specifications of Error Relied on by Appellant. 
I. 


The Cirenit Court erred in sustaining the demurrer filed in said ease 
and in dismissing the said seeond amended bill of complaint. 


I. 


The Court erred in refusing to allow ap pellant: to amend his said bill 
of compl: Lint 


[1 1. 
The Cireuit Court erred in hole ling that the case as stated in the bill 


was and is barred by laches and statutes of limitation of California. 
To the second specitic: ition of error we submit: 
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It was an abuse of judicial discretion on the part of the 
Circuit Court, to enter an order dismissing Appel- 
lant’s bill, without permitting him to submit a mo- 
tion to amend. 


The history of the pleadings in the suit is, that appellant first filed 
his bill of complaint in the State Superior Court. Appellees a peared 
and demurred to the bill, and tiled their petition for removal of the 
cause to the United States Cireuit Court of California, on the ground 
that appellant is a subject of Denmark. An order was made removing 
the cause. Subsequently — of his own motion, served and filed 
an amended bill, and still subsequently, and without appellees pleading 
to the amended bill, appellant elected to and did file his second amended 
bill, for the reason, as shown by said bill, that he had obtained addi- 
tional and more particular information as to certain material facts in 
the case than he was possessed of when the first amendment was made. 
Appellees then appeared and demurred, specifying eighty-five divisions 
and subdivisions in their demurrer as grounds of alleged insufficiency 
of appellant’s bill Argument was had on the demurrer, and it was 
sustained on the one ground only—the pleading did not show matter 
sufficient to excuse the delay of appellant in the bringing of his suit. 
The Court, anticipating any oo that appellant might make to 
amend, ruled that the bill should be dismissed, the opinion stating (Folio 
181): “It is manifest that the bill cannot be truthfully amended so as 
to remove the objection. The demurrer must therefore be sustained on 
the grounds indicated and the bill dismissed.” ” 

[t will be observed that the proceedings had in this case differ mate- 
rially from the case of National Bank v. Carpenter, 101 U.S. 567. 
In that case the demurrer was sustained and complainant then asked 
leave to amend, which leave was refused, and the Pit was dismissed. 
This was under the 35th Rule of Equity Practice which is: 

“If, upon the hearing, any demurrer or plea shall be allowed, the 
defendant shall be entitled to his costs. But the Court may, in its dis- 
cretion, upon motion of the plaintiff, allow him to amend his bill upon 
such terms as it shall deem reasonable.” 

This rule assumes that plaintiff has the right to submit such motion 
to be allowed to amend, and te make his showing in — of the 
motion. It is held that error must appear affirmatively. But the Cir- 
cuit Court has prevented appellant from making any showing on this 
point, or even from making any application to amend. He could not 
submit the motion provided for in Rule 35 after the matter had been 
anticipated and ruled on adversely by the Court. To have attempted 
so to do would have been to have placed himself in contempt. It was 
an abuse of discretion on the part of the Cireuit Court to thus antici- 
pate appellant’s application to amend his bill and thus send him to this 
Court without having been given opportunity to show affirmatively 
that his bill of complaint could be truthfully amended to obviate all 
objections that could be urged against it. 
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It is stated in the opinion of the Cireuit Judge, that it is manifest 
that the bill cann°t be truthfully amended to remove the objection to 
it. This conelusion is only arrived at by a strained construction of 
portions of the bill, e. ¢., the statement of appellant’s application to H. 
O. Beatty for information concerning his affairs (Folio 98). The alle- 
gation is that appellant applied to Beatty for information and did not 
receive any, yet the Cirenit Court would, from that date, charge appel- 
lant with knowledge of the facts constituting the fraud which had been 
practiced upon him—a fraud which it does not appear that Beatty had 
the slightest knowledge of. Equity desires to look at the real and sub- 
stantial merits of the ease, and Imperfections in a bill may be remedied 
by amendment as often as occasion may require. Such amendments 
may be for the correction of mistakes, for the suppression of lin politic 
admissions in the original statement, for putting in issue new matter, 
and generally to cure any imperfections In the bill. Story’s Eq. Pl. 
Sections S82-906. 


Concluding Remarks. 


The opinion of the Cireuit Court in this case, stripped of expletives 
which do not nla to ‘ts foree, places the decision of that Court mainly 
on the ground that the appellant knew 

(2) That he formerly owned the property in question. 

(4) That appellees afterwards became Posse ssed of it, holding it ad- 
versely for fifteen and more years. 

(c) That he knew the mode of getting title to be matter of record, 
and that a knowledge of these facts was sufficient to put him on notice 
of the fraud perpetrated in securing the legal title through the Ross 
deed. 

That with a knowledge of these facts it was incumbent on appellant— 

(7) To demand possession of appellees. 

(4) To ask them by what right he was kept out. 

(c) To bring action in ejectment to get possession. 

(7) To examine the judgments and deeds in Ross v. Norris, and 
Grimm v. Norris. 

That if he had done so he eould not have failed to tind a eclew in 
each case that would have led to evidence not to be resisted. 

The Cireuit Court seems to view the bill of complaint as placing the 
failure of appellant to discover the fraud at an earlier date solely on the 
ground of the injury to appellant, rendering him weak in body and 
mind (Folios 171, 172), when a full reading of the bill will show that 
the main reason why appellant did not at an earlier date discover the 
fraud, was that he relied on appellees as his trusted agents and believed 
in their honesty; moreover, the evidence of the fraud was dehors the 
record and not then ascertainable. The intirmity in the decision of the 
Circuit Court lies partly (perhaps mainly) ina want of attention to a dis- 
tinction clearly appearing in the cases. The exception we refer to may 
be thusstated: The rule that in cases of fraud, the statute of limitations 
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begins torun only from the time of the discovery of the fraud, will not 
apply when the party affected by the fraud might with ordinar diligence 
have discovered it. But the failure to use such diligence may . excused 
whenthere exists some relation of trust and contidence, as principal and 
agent, client and attorney, cestui que trust and trustee, between the 
party committing the fraud and the party who is affected by it, render- 
ing it the duty of the former to disclose to the latter the true state of 
the transaction, and when it appears that it was through confidence in 
the acts of the party who committed the fraud that the other was pre- 
vented from discovering it. Vigus v. O’Bannon, 118 II]. 346; Atlantic 
Bank v. Harris, 118 Mass. 147-152; Harrisburg Bank v. Forster, 8 
Watts, 12-18; Wear v. Skinner, 46 Md. 257; Wilson v. Ivey, 32 Miss. 
233; Bigelow on Frauds, 445; Buckner v. Lightner, 40 Pa. St. 199; 
Way v. Cutting, 20 N. H. 187; First M. T. Co. v. Field, 3 Mass. 201; 
Livermore v. Johnson, 27 Miss. 284. 

[t appears from the second amended bill of complaint, that the trust 
and contidence reposed by the appellant in the appellees was most pro- 
found. He made them his sole legatees in his will. He sent to them 
all papers served on him without reading them. He signed all papers 
handed to him by them, or sent from their office to him, even in the 
suit wherein Tevis was plaintiff against him. He allowed them to con- 
trol it, and he signed all the papers in it they requested, including a 
release of errors. 

What concealment could be more careful, what secrecy more profound 
than that practiced by appellees? They procured, in the name of an- 
other, a judgment against their principal, under which, in the name of 
that other, they sold all the property of appellant. They allowed the 
time of redemption to expire, and then took their deed in the name of 
that other, and got possession of the property in the name of their 
agent, and when their friend and client could no longer redeem his 
property from their purchase in the name of Ross, they proceeded to 
foreclose their $64,000 mortgage, still keeping him in ignorance of his 
condition and of their purpose. Unless he had knowledge of a fact, 
which was in law notice that the Ross judgments were really in the in- 
terest of Tevis, he had no knowledge of the fraud, other than the fact that 
he had lost his estate to Ross, and that Tevis had become the purchaser 
from Ross through Grimm and Maynard. How the Cireuit Court could 
state as a fact that appellant might have discovered this frand by proper 
inquiry, we cannot conceive. No one knew it but the confederates, and 
it has never been held in such cases that the injured party is guilty of 
laches, unless he files against the fraudulent wrong doer his bill fora 
discovery. On thecontrary, he is not bound to proceed until he dis- 
covers the fraud, and has the proof to sustain his action. 

The exception we invoke will appear more clearly by contrasting the 
cases principally relied on by the Cireuit Court to sustain its view, with 
the cases we cite above. Wood v. Carpenter, 101 U.S. 135, was not 
a case where the injured party reposed trust and placed confidence in the 
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party perpetrating the fraud. The parties there at all times acted at 
arm’s length. It was an ordinary case of debtor and ereditor, the 
debtor seeking to hide his effects, and the words quoted by the Circuit 
Court (Folios 168 and 169), were made with reference to the facts of 
that case. National Bank v. Carpenter, same, is subject to like criticism. 

So in the Broderick Will case, and Sullivan v. Portland, cited by the 
Cireuit Court to support its decision, neither were a case where trust or 
confidence was reposed in an agent, and the more carefully we inspect 
the cases cited and relied on by the Circuit Court to support its decision, 
the more clearly will it appear that it has mistaken the case made by 
the second amended bil! of complaint, and has applied to ita rule of 
decision made to provide for cases where at all times the parties dealt at 
arm’s length, whilst the case at bar is one where the appellant trusted 
the appellees, and they betrayed the trust and hid their acts from him. 

The opinion of the Cirenit Court contains a statement of what is said 
to bea means of knowledge by appellant, of the facts constituting the 
fraud by which appellees secured to themselves his property. This 
means of knowledge is stated to be, Ist, the fact that they were in pos- 
session of the property, and 2d, the records of the several judgments 
and conveyances mentioned in the bill. 

{t will be observed that appellees have three several chains of title to 
the property in question: 

(a) The deed under the foreclosure proceeding, issued by the Master 
in Equity on November 12, 1862 (Folio 81). 

(4) The deed conveying the Grimm title, obtained by appellees from 
Maynard on May 30, 1863, and recorded September LO, 1563 | Folio S5). 

(c) The *eatehall” deed of all property of appellant in State of Cal- 
ifornia, obtained June 238, 1863, and reeorded on same day as the deed 
from Maynard (bolio 91). 

There is no patent fraud shown upon the record. It is all fair upon 
its face, and a stranger examining it would not be led to suspect any 
latent fraud in any one of these three chains of title. Would this 
record disclose knowledge of the fraud to appellant ¢ 

As to the title coming from the foreelosure of the S64.000 mortgage, 
the appellant might be econvineed by an examination of the record that 
appellees had charged him exhorbitantly. for their services as his agents 
and attorneys. It is admitted in the bill, however, that he actually did 
owe them as much as $6,000. The mortgage was valid to that extent— 
at least it could not have been cancelled without payment made or ten- 
dered of the sum actually owing. Suppose appellant had examined 
the record of the mortgage and the foreclosure of it, and was convinced 
thereby that appellees had made such overcharge, the thonght would at 
once have occurred to him that he then had no substantial cround of 
complaint in the premises, for his property in any event, was lost 
throngh the sale under the Grimm judgment, with which, apparently, 
the appellees had no connection. ; 


The Grimm judgment was obtained upon an indebtedness the validity 
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of which is not questioned. A sale occurs under this judgment, and 
the entire br gr of appellant is purchased thereunder for the amount 
thereof. his price was grossly disproportionate to the value of the 
property. But inadequacy of price is not a ground for annulling a sale 
under execution. Smith v. Randall, 6 Cal. 47. There is nothing in the 
records of judgments and conveyances to suggest to any mind, however 
acute, that Grimm, Ross, MeDuff and Maynard, or any of them, were 
the secret agents and instruments of appellees, and that through these 
instruments appellees had caused the title of the extensive properties of 
appellant to be taken from him, ultimately to be vested in themselves. 
Nor was there anything in the fact that a deed was subsequently exe- 
cuted from Maynard to appellees, to give notice to appeliant of any act 
of fraud on the part of appellees. From the record it appeared that all 
title of appellant to said property had irrevocably gone from him more 
than two years before the execution of that deed. Apparently appellees 
could not have been, during the intervening time, his agents as to this 
property, for apparently he had no title or interest in it, his title having 
been completely extinguished by the execution of the Sheriff's deed. 
The record itself does not point to the fraud. It speaks thus: “In 
April, 1861 (Folio 84), despite the apparently best efforts of appellees 
in his behalf, appellant’s title was irreclaimably lost to him. It being 
so lost, it could make no difference to him who thereafter acquired it. 
Appellees, something over two years thereafter, found an opportunity to 
and did purchase the property in good faith, for themselves, from May. 
nard, the then owner of it” (Folio 85). It requires a knowledge of 
facts dehors the records; of facts, the existence of which the judg- 
ments and deeds furnish no suggestion, in order to disclose that appelees 
obtained the property of appellant by fraud. The corrupt practices of 
appellees appear plainly, however, so soon as and not until it is explained 
that though they had apparently been using their utmost efforts to pre- 
serve the property of appellant, Grimm brought his suit by their diree- 
tion and connivance, and Ross in like manner and as their secret trustee, 
obtained the Sheriff's deed, and for a year carried the title in his name 
for their use and benefit, and then by their direction conveyed to May- 
nard, who upon the same terms and for the same purpose, carried the 
title for them for fifteen months more, until the time is ripe for appel- 
lees to take the title in their own names, and apparently as innocent 
purchasers—all in accordance with their plan to obtain his property at 
a small fraction of its actual value. 

Nor was there anything in the contents of, or the fact of execution 
of the third deed, the deed direct from appellant to appellees, to give 
him or any one a knowedge of the fraud they had racticed upon him. 
His title had already gone when his signature was obtained to this deed. 
It is hard to conceive, even now, why _ ey procured this deed, 
unless it was to involve the affairs of appellant in such intricacy that it 
would be impossible for him to ever untangle them. 
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“In the corrupted currents of this world, offense’s gilded hand may 
shove by justice * * but ’tis not so above; there is no shuffling; 
there the action stands in its true nature and we ourselves, compelled 
even to the teeth and forehead of our faults, to give in evidence.” 

Courts of Equity may never attain, but they emulate this latter tri- 
bunal. Here there may be shufiling, but it should not avail; here the 
action of appellees must stand in its true nature, and they should be 
required to give in evidence an account of their stewardship, and if it 
shall appear that the transactions stated in the bill were not fair, that 
the large estate of appellant passed to appellees without consideration, 
under the circumstances disclosed in the bill, a Court of Equity must 
delight in setting all things even between appellant and appellees. 

The reason of the rule we invoke is that it would be most unjust and 
subversive of good morals to permit a man to defend himself on the 
ground that he had not been sued in time, when he had, by his own 
fraud, prevented his victim from knowing that he was liable—that there 
was a cause of action against him. 

The cause of action stated in the bill could not arise except by the 
success Of appellees in deceiving appellant, and it was not necessary or 
requisite that appellees should do any new act to make our cause of 
action complete. It was and is sufficient that the acts done in 1859, 
1860, 1861 and 1862, should remain undiscovered. 

[t is well settled by Courts of Equity that where a party has been 
injured by the frand of another, and such fraud is concealed, or is of 
such a character as to conceal itself, whereby the injured party remains 
in ignorance of it, without any fault or want of diligence on his part, 
the bar of the statute does not begin to run until the fraud is discov- 
ered, though there be no special cireumstances or efforts on the part of 
the party committing the fraud to conceal it from the knowledge of the 
other party. Wear v. Skinner, 46 Md. 265, and cases there cited. 

[If the relation of trust and contidence existed at the time the fraud 
was committed, it is sufficient. That the relation of trust and confidence 
may have ceased before the frand was discovered, is a false quantity in 
the legal problem. 

In its opinion the Cireuit Court seems to determine that where one 
who has lost his property through fraud of another, ascertains his loss, 
he has necessarily notice of the fraudulent acts by means of which his 
loss occurred. But in the numerous decisions cited to that point, no 
such case oecurs—no such case can oceur. Every man who loses his 
property knows of its loss. But the acts of frand are the facts he 
must discover before the statute begins to run. Appellant knew he 
had lost his estate. All inquiry traced the cause of his loss to the Ross 
judgment, and appellees alone knew of the acts of fraud, and until 
they were known, appellant, so far as he knew or could asvertain, had 

no cause of action against them. 

On application to his former attorney, H. O. B ‘atty, appellant found 
that source of information concerning his affairs closed by the profes- 
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sional relation of that attorney to appellees. He gained nothing by 
that application. lis mind was still a blank as to the means whereby 
he was despoiled of his property. 

What if the world must move on as suggested by the Circuit Court! 
Is that any reason why appellant shall lose his estate when the law 
would otherwise restore it? But the world will move on even if the 
Court should determine to put — in the place of appellees 
quoad the property in question, and compel them to account for its use 
to him. 

The decree appealed from dismissing the bill filed by appellant 
should be reversed, with directions to the Cireuit Court to overrule 
the demurrer filed thereto, and to allow appellant to amend his bill if 
he shall be so advised, according to the usual course of proceedings in 
Courts of Equity. 

J. H. McKUNE, 
Solicitor for Appellant. 
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History of the Case. 


August 21st, 1S84, Samuel Norris, the appellant herein, 
filed his original bill of complaint against James B. Hag- 
gin and Lloyd Tevis, in the Superior Court of Sacramento 
County, State of California (Trans., fols. 1 to 14). 

Defendants demurred to said bill in the State Court 
(Trans., fols. 1S to 21), and at the same time petitioned 
for the removal of the cause to the Cireuit Court of the 
United States, Ninth Cireuit, District of California, upon 
the ground that the controversy was between citizens and 
an alien (Trans., fols. 22 to 31). The cause was there- 
upon ordered removed to said Cireuit Court (Trans., fols. 
32-3), and the transferred record was filed therein July 
9th, 1885 (Trans., fol. 34). 

Upon reaching said Court an amended bill was filed 
(Trans., fols. 35 to 69), differing widely from that first 
presented. Before issue joined, said bill was again radi- 
eally amended (Trans., fols. 70 to 109); solemn averments 


of facts therein contained, being by this second amend- 
ment deliberately denied and flatly contradicted. Defend- 
ants then demurred to this second amended bill (Trans., 
fols. 110 to 147). Whereupon complainant confessing 
demurrer pro tanto, again amended by striking out, with 
leave of Court, certain allegations relative to the = so- 
called Del] stock. consisting oft horses, cattle, slaves, ete., 
in the State of Texas (Trans., fols. 155-4-5). The de- 
murrer, standing to the remaining portions of the bill, 
was then argued, pro and con, both orally and in printed 
briefs, and submitted for decision. 

The Court below sustained the demurrer, saying: ‘‘ In 
our judgment the suit is barred by the Statute of Limi- 
tations, and, without reference to the Statute, the claim 
ix stale within the principles of Equity Jurisprudence 
on that subject. It is manifest that the bill cannot be 
truthfully amended so as to remove the objection. The 
demurrer must therefore be sustained on the grounds 
indicated, and the bill dismissed” (Trans., fol. 181). 

A decree was thereupon entered dismissing complain- 
ant’s bill (Prans., fols., 150-1). 

It is from such decree that this appeal Is taken (Trans., 
fol. 185). 


STATEMENT OF THE CASE 
On Demurier to the Second Amended Bill of Complaint. 
Tue Bins 


In the second amended bill, appellant sets forth substan- 
itally as follows: 

Fivst That trot the first day ot December, 1S49, until 
the second day of April, IS61, he was the owner in fee, in 
possession and entitled to the possession, of the Rancho 
del Paso (‘Trans., fol. 70), 

Second—That on the Ist day of January, 1859, he was 
the owner of Lot 6 in the City of Sacramento, and thence- 
forth until April 2nd, 1861, he continued to be such 


owner, and in perception of the rents, issues and profits 
thereof (Trans., fol. 71). 

Third—That on the Ist day of January, 1859, he was 
the owner in fee of Lot 5 in the City of Sacramento, and 
thenceforth until April 2nd, 1861, he continued so the 
owner, and in perception of the rents, issues and _ profits 
thereof (Trans., fols. 71-2). 

Fourth—That from the Ist day of January, 1856, to the 
2nd day of April, 1861, he was the owner of a certain toll 
bridge and ferry, with the land on which the same was 
situate, known as the Norris Bridge and Muldrow Ferry, 
with the franchises, appurtenances and fixtures belonging 
thereto, and’entitled to all tolls and other income accruing 
or arising therefrom, and continued to be such owner and 
so entitled to the 2nd day of April, 1861 (Trans., fol. 72). 

Fifth—That from the year 1858 until the year 1864 the 
said four pieces of real estate were of the value respect- 
ively as follows: 


Rancho del Paso... ... .: + '9ieaeuta eae wes $1,350,000 
OA ey re er 75,000 
BO Bhi kb oe 6k 6 ke ow ote 0c ee eee ee 10,000 
Toll bridge and appurtenances............... 100,000 


(Trans., fol. 72) 
Sivth—That on and under date of April 29th, 1859, he 
executed and delivered to defendant Tevis, for the use of 
himself and his co-defendant, his certain promissory note 
for the sum of $64,000, with interest thereon at two 
per cent. per month, compounding monthly, and aiso 
executed and delivered to said Tevis a mortgage on the 
whole of said real estate, to secure the payment of said 
note, which mortgage was recorded ‘‘ shortly thereafter ”’ 
(Trans.. fols. 76-7). 

Seventh—That on the 12th of January, 1860, said Tevis 
commenced suit in the District Court in and for the 
County of Sacramento, to foreclose said mortgage, which 
suit was removed (necessarily at the instance of the de- 
fendant therein) to the Cireuit Court of the United States, 
Ninth Cireuit, District of California, on August 25rd, 1861, 
and such proceedings were therein had that said Circuit 
Court, on the 14th day of April, 1862, rendered its judg- 
ment and decree of foreclosure against this appellant, the 
defendant in said suit, for $121,728.65; that thereafter, 
under such decree of foreclosure, the whole of said prop- 
erty was sold on the %th of May, 1862, by HL. C. Hyde, 


Master in Equity, to said Tevis, for 361,000, which sum 
was credited on said judgment (leaving thereby an unsat- 
isfied balance of $60,728.63 plus fees and costs of sale); 
that thereafter the said Hyde, as such Master, on Novem- 
ber 12th, 1862, executed and delivered to said Tevis a deed 
for said properties in due form of law (Trans., fols. 80-1). 

Kighth—That pending said foreclosure proceedings, one 
Grimm, on April 25th, 1860, recovered judgment against 
this appellant for $2,055.96 in the Distriet Court in and for 
the County of Sacramento, and such proceedings were 
thereunder had that all of said real estate was, under exe- 
eution, sold to said Grimm on October Ist, 1860; that 
thereafter and before the time of redemption expired, one 
Ross, as a subsequent judgment creditor, redeemed said 
property from said last mentioned sale, and on April 2nd, 
IS61, took his deed from the Sheriff of said County as 
such redemptioner, and then and thereby acquired the 
legal title to said properties (Trans., fol. 85). 

That thereafter, by certain mesne conveyances, said 
Tevis on May 30th, 1863, acquired all the interest so pur- 
chased by Ross (Trans., fol. 85). 

Ninth—That on August 19th, 1861, said Ross com- 
menced an action in the District Court, in and for the 
County of Sacramento, for possession of said bridge and 
said Rancho, and such proceedings were therein had that 
on March 3rd, 1862, judgment was entered against this 
appellant for said Rancho and bridge (Trans., fol. 87). 

Tenth—That on May Sth, 1862, defendants took posses- 
sion of said bridge, and on June 12th, 1862, they entered 
Into possession of said Rancho, under writs of ejectment 
issued in said last mentioned suit, and from thence 
hitherto have held possession of said Rancho, and have 
been in perception of all the rents, issues and profits thereof 
(Trans., fols. 88—)). 

Kleventh—That the properties so sold, and which so came 
into the possession of defendants, constituted all the 
property of appellant in California (Trans., fol. 90). 

Twvelfth—That on June 23rd, 1865, this appellant exe- 
cuted and delivered to said Tevis a deed for all of said 
properties, ‘Cand also to all other lands owned by him in 
California.”’” That ‘‘at the time of the execution of said 
deed he owned a large tract of land in the County of 
Sacramento called Norristown ” (Trans., fols. 91-2). 


thus: 


Dee. 1, 
gan. if, 


April 29, 
Jan, 12, 
April 25, 


Oct. ci 
April 2s 
& 
Aug. 19, 
Aug. 23, 
April 14, 
May 3, 
May 8, 
May %, 
June 12, 
Nov. 12, 
< May 30, 


June 23, 


Thirteenth—Appellant then sets forth various 
ownership and dominion on the part of appellees, relative 


Chronologically arranged, the transactions recited stand 


1849. 
1859. 


185%. 
1860. 
LS60. 
L860. 


1861. 


1861. 
1861. 
1862. 
1862. 
1862. 
1862. 
1862. 


1862. 


1863. 


S63. 


Norris owned Rancho del Paso. 
He owned Lot 6. 
Also Lot Dy. 

Also the Norris 
Ferry. 

He mortgaged said properties to Tevis. 

Tevis commenced foreclosure suit. 

Grimm obtained judgment against Nor- 
ris. 

Execution sale of all said properties to 
Grimm. 

Norris’ ownership terminated, 

Sheriff's deed to Ross under Grimm exe- 
cution. 

Ross sues for possession of bridge and 
ranch. 

Foreclosure suit transferred to U.S. Cir- 
cuit Court. 

Judgment rendered in foreclosure suit. 

Judgment for possession of bridge and 
ranch entered against Norris, favor of 
Ross. 

Defendants take possession of bridge. 

All of said properties sold to Tevis on 
foreclosure sale. 

Defendants take possession of ranch. 

Master in Chancery executed deed to 
Tevis for properties sold under fore- 
closure. 

Tevis acquires Ross’ interest. 

The properties so sold and which so 
came into the possession of defend- 
ants constituted all the property which 
Norris had in California. 

Norris deeds to Tevis all of said proper- 
ties. Also all other land owned by 
him in California. 

Norris acquired Norristown and included 
same if said deed to Tevis. 


Bridge and Muldrow 


acts of 
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to all of said properties, evidencing on their behalf an 
Open, notorious and adverse claim and holding, continu- 
ously from the dates of their acquisition of title to the 
commencement of this suit (Trans., fols. 95-4-6). 

Fourtes nth— To avoid the effect Ol these allegations show- 
ing defendants’ rights in and ownership of the properties in 
question, appellant assumes in his said bill a series of facts 
and circumstances from which he seeks to deduce that the 
titles to the properties 0) acquired should how he held to 
have inured to his benefit, and that the rents and profits 
derived therefrom should be accounted for as held in trust 
for him. 

To accomplish this result he avers:— 

|. That at the time of the Tevis foreclosure and of the 
Ross and Grimm suits, defendants were his agents, busi- 
hess managers and confidential advisers. 

(We contend that facts stated contradict such averment., ) 

Z That the note ana mortvage in the Tevis foreclosure 
suit were without consideration. 

(We contend that facts stated contradict such averment. ) 
3. That the Grimm judgment was obtained by the pro- 
curement and connivance of defendants. 

(We contend that the facts stated do not support such 
averment. ) 

1. That the judgment, by virtue of which Ross re- 
deemed, was without cause or consideration. 

(We contend that facts stated contradict such averment, ) 

, That the deeds from the Sheriff to Ross, Ross to 
Maynard, and Maynard to Tevis, were obtained pursuant 
toa fraudulent COnSp Tracy therefor. 

(We contend that the facts stated do not support such 
averment. ) 

6. That by a blow on the head, March 4th, 1859, ap- 
pellant was so injured that from that time up to 1884 he 
was incapable and incompetent, mentally and physically, 
to attend to his business affairs, or to know what was be- 
ing done relative to his property rights. 

(We contend that facts stated contradict such averment: 
moreover that such facts do not excuse his laches or evade 
the Statutes of Limitations.) 

7. That by reason of lis incapacity, resulting from said 
blow, he did not know or discover the faets from which 
he now deduces his conclusions of fraud until some time 
subsequent to July Ist, ISS4. 

(We contend that facts stated contradict such averment. ) 


The Demutrrer. 


The grounds of demurrer are substantially: 

That the bill does not state facts which entitle appellant 
in a Court of Equity to any discovery or relief. 

That appellant’s cause of suit, if any he had, is stale 
and barred by lapse of time and by his laches and neglect 
in so long delaying to assert the same. 

That the alleged cause or causes of suit or grounds for 
relief are barred by the Statute of Limitations of the State 
of California. 

That the reasons and facts assigned in the bill are in- 
sufficient to explain or excuse the long and continued 
laches, neglect and delay; and are also insufficient to 
bring appellant within the exception, on the ground of 
recent discovery, contained in the Statute of Limitations. 

That the bill sets forth and admits facts which avoid all 
right to relief or discovery. 

That appellant has not by his bill shown as against ap- 
pellees or either of them, any right, title or interest in or 
to the properties deseribed or any portion thereof, or the 
rents, issues, proceeds or profits thereof. 

The demurrer goes to the whole of the bill and to the 
relief and discovery sought. Also, to each separate port- 
ion of the bill, and to each separate matter of relief and 
discovery sought. 


First. 
THe Britt SuHows No EQuitries IN BEHALF OF APPELLANT. 


Complainant, the appellant herein, alleges title to and 
possession of the properties in question to have been ae- 
quired by defendants more than twenty years before the 
filing of his bill, and sets forth with mueh deliberation 
and particularity the various steps, judicial proceedings 
and acts inter partes by which such title and possession 
vested in them. He now, at this late date, seeks to attack 


the bone fides of the transactions set forth, and asks that 
the Court declare said acquisitions by defendants to have 


been in trust for him, on the ground of fraud in their 


inception. 

To establish this result, he first assumes a certain con- 
dition of confidential relationship between himself and 
defendants, intensified by his own imbecility and apathy, 
—intending thereby to taint as with technical fraud every 
transaction had by them concerning the properties in 
question—and then attacks each link in the chain of de- 
fendants’ title. 

Ile attacks: 

1. The mortgage made by himeelf to Tevis April 29th, 
[S50: 

2. The judgment of the Cireuit Court of the United 
States in the Cuse of Tevis Vs. Norris rendered April 14th, 
1862; the judicial sale had under such judgment May 9th, 
1862: and the order confirming such sale, without which 
the Master’s deed of November l2th, 1862, could not have 
been executed or delivered to Tevis; 

5. The judgment of the District Court of the 
State of California in the case of Grimm vs. Norris, ren- 
dered April 25th, TS60: 

4. The judgment of the Fourth District Court of the 
State of California, in the case of Ross vs. Norris, rendered 
prior to April Ist, 1S61; 

5. The judgmentof the Sixth District Court of the State 
of California, for possession of the ranch and bridge 
in the case of Ross ys. Norris, rendered Mareh 3d, 1862; 

6. The deed of June 23, 1863. made hy himself to de- 
fendant Tevis: 
all matters of public record and general notoriety. 

To evade the Statute of Limitations and to excuse laches 
he stultifies himself, and pretends ignorance. 
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As to Defendants’ Agency. 


i. 


From the allegations of the bill it is manifest that if, 
In any aspect, the alleged agency can be deemed to have 
subsisted up to April 2d, IS61, it certainly ceased and 
terminated on that day. 

True, it is stated in general terms that defendants 
became complainants’ agents in 1855, and “ so continued 
up to PS68." But this coutination of agency after April 
2d, IS61, ts evidently, in view of the other facts set forth, 
a mere conclusion or deduction of the pleader, his con- 
ception of a continuing legal status, based. upon the al- 
leved pre-existing agency, and not an averment of a 
material, issuable or substantial fact. Why limit the 
aveney to TS68?) What was done then to terminate it? If 
it continued to TS68, why not till to-day? No new cireum- 
stances are shown to have arisen then, and no reason 
assigned for limiting it to that period. Not one single 
act of ageney is shown after April 2d, IS61, and nothing 
whatever set forth to justify the conclusion that it subsisted 
until TS6S, 

[There Wials, however, a reason why the pleader fixed 
that particular date as the termination of the ageney, 
to-wit: Im the. second amended bill, prior to the striking 
out of those matters pertaining to the Dell stock (Trans., 
fols. 154-5), complainant averred that, in 1868, he em- 
ploved defendants to settle certain claims relative to that 
stock; that they undertook, ete.; and then to permit the 
indulgence of a few more wanton charges of fraud, and to 
east upon them the onus proband:, he stretched this pre- 
tended ageney just so far as to cover the Dell stock mat- 
ters, but no further. The Dell stock portion of the bill, 
however, bemg stricken out, with it necessarily fell all 
reason for continuing the agency up to IS6S]. 


General averments of a pleading are always limited and 
controlled by particular facts stated in pare materia, 


Ellis “sx. Colman, 2) Beavan, 662— 

Action to recover from dg¢fendants the purchase money 
for certain shares of stock, on the ground of fraudulent 
representations made to induce such purchase. Plaintiff 
alleges that defendants by joining in a certain resolution 


lt) 


of the company, and “ otherwise representing,” ete., mn- 
duced them to believe, ete. The Master of the Rolls, 
in rendering decision, stated: ‘* Where, upon demur- 
rer, a bill contains specific allegations, | have always 
held (following the ruie, that every pleading Hiust 
be taken most strongly against the pleader), that the 
general allegations must be referred to the particular 
and specific allegations contained in the bill with re- 
spec to the same patter, tliat Is, fii ead id woaleria, This 
was laid down in Fréefas ys. Dos Santos” (1 You. and 
Jer., 574, guid vide), “owhere a bill seeking to transfer the 
jurisdiction from law to equity, on the ground of compli- 
cated accouhts, alleved. in roeneral Lerhis, that the plaratiff 
‘had frequently been employed as agents to the defend- 
ants, who resided abroad, and that they had various deal- 
Ings and transactions, and that mutual accounts subsisted 
between them,” but it specttied only one transaction. The 
Court rejected the roneral chara is too loose ana yavue, 
ned, treating the transaetions between the parties as lime 
ied to the one speciti d, allowed a demurrer to the bill. 
lam, therefore, of OPTNLON, with respect to the general 
allegations . * * of the bill, that they must be referred 
ta the specific allegations of thie “ibbnie Pee which are 
stated in it.’ (670. ) 


Redmond +x. Dickerson, {) N. J. Mqg., 507— 

Qn demurrer:  * Though the bill alleges it is a faet that 
the cheek Wills paid, shina then proceeds la detatl the thhchli- 
ner and the cireumstanees of its peavirrbenil if those elreum- 
stances appealed to, to show its payviment, do not establish 
the faet, the tllewation “nrounts to nothing.’ (}). tt. ) 


Connors -<. Connors, 4 Wis., 131— 

Bill in Mquity to submit certatn inds toa trust in plaint- 
T's favor, the title being COTLVENVE do to lier husband, the 
detendant. ()1) demurrer: The bill alleges that the pur- 
chase money was paid and advanced by the complain. 
ant from her own hard carnings and her own separate 
property, ; 7 - 
lt has been mgeniously argued by her counsel that the 
averment contained in the bill, that the money was 
her Wt saniel st parate PPL arp re riy, shows bevord dispute 
that the husband had no right to or interest in it. 
Put in order so) ta) decide, We should he obliged 
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to reject that portion of the statement which avers 
that the money was paid and advanced by the com- 
plainant from her own earnings. For it cannot be 
doubted that, before the enactment of our statute giving 
to married women their own property, the husband was 
entitled to the earnings of the wife, and also to the per- 
sonal property which she possessed at the time of the mar- 
riage. And we are of opinion, that the whole statement 
tuken together shows that the money which paid for the 
land was earned by her, she being at the time the wife of 
the defendant Connors. The words, ‘‘ her own and sepa- 
rate property,” cannot control the statement of facets which 
precedes them, and these facts show that the money was 
not her separate property, but her husband's.” (154.) 


Preston +x. Kehoe, 15 Cal., 51IS— 

Action for forcible entry and foreible detainer.  ‘ The 
complaint in this case seems to be for the foreible entry of 
the premises. It is true, in connection with the allega- 
tion of forcible entry, is the statement that the defendants 
forcibly detained the premises so unlawfully taken. Under 
this complaint it Was hecessary to prove the forcible Cli- 
try; the fact of the detainer being stated, not as an inde- 
pendent ground of relief, but as a mere continuation or 
COnSsegGuence of the first act.” 


U.S. vs. Flint, 4 Sawy., S5— 

“The allegations of fraudulent concealment and sup- 
pression * ‘ are shown by the bill itself, 
and the nature of the documents alleged to have been con- 
cealed, to be destitute of foundation in fact.” 


See also— 
Williams sx. Stewart, 3 Merivale, 492, 505-4. 
Stow +s. Russell, 56 Ill., 28-29. 
Preston »~. Smith, 26 Fed. Rep., S54. 


To apply the principles of these authorities Lo the CUSE 
at bar: 

Though if Is alleged that the adereney established In TS55 
continued until S68, the special facets recited not only 
negative such conclusion, but show affirmatively that the 
agency terminated at least as early as April 2d, 1861. 

Complainant first. specities the four several pieces of prop- 
erty which he claims to have owned prior to June 23d, L863, 


IZ 


to-wit: the Ranch, the Bridge, Lot 5 and Lot 6. (Trans., 
fols. 70 to 72) Ae to the Norristown tract, no interest 
whatever is claimed therein prior to that date. He then 
states threat these four pleces <i constituted all the property 
(Trans., fol. 90)—all the property of whatever kind, 
real, personal or mixed, legal or equitable, In possession 
or In expectancy—which he had inthe State of California. 


McKeon xs. Bisbee, {) Cal., 143— 
“ Property te © the term is sufficiently compre- 
hensive to include every species of estate, real or per- 


sonal.’ 


But even without the aid of complainant’s gratuitous 
statement that he had nothing else, the other averments 
of his bill show clearly that defendant’s agency was. re- 
stricted to the four properties first deseritbed. These four 
pieces constituted the sole subject-matters of the alleged 
dgeney, 

After so describing the properties claimed, the bill pro- 
ceeds to detine and limit) the “gency undertaken ly de- 
fendants, and in very terms restricts it to those particular 
subject-matters: 

“Tnand about the management of his business affairs 
connected with said property, the defendants, for a reason- 
able consideration parial nial to be pari, undertook, pron. 
ised and “assumed io act as his avenhts and contidential 
advisefs in all sweh wmotlers”’ (Trans., fols. 72-3). 

Such was the ageney, and such the only agency, ex- 
press or Implied, alleged to have been entered into or un- 
derstood between the parties, 

Without further quoting from the bill, we here assert 
that the above extract contains the only promise, under- 
taking, agreement or assumption of agency by or on the 
part of the defendants. 

[lt is true that the bill (Trans., fol. 73) contains a 
statement that complainant acted on defendants’ advice 
‘in all his business affairs in any way connected with 
* * * the Dell Stock and tract of land called Norristown.” 
but such reference to the Dell Stock and the Norristown 
tract must be utterly disregarded, treated as veriest sur- 
plusage, for the one was stricken out and the other 
is not even alleged to have had an existence until 
more than two years after the final termination otf 
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the aveney, evel then no act. or assumption of 
agency is set forth and no subject-matter shown upon 
which such agency could be predicated. It is also true 
that the Bill states, in general terms (Trans., fol. 76), that 
‘in the years 1859, 1860, [S61 and 1862, the defendants 
collected moneys of and belonging to your Orator, due 
him for rents of said real estate, tolls of said bridge and 
ferry, on promissory notes and bills receivable, for wood 
cut from said rancho, and for wood lodged on said rancho.” 
But even here it is not alleged that such moneys were col- 
lected by defendants for complainant or as his agents. 
Assuming, however, that they were collected for Norris, 
non constat, but that such moneys, including those on 
promissory notes and bills receivable (if any there were) 
were for back rents or past transactions connected with 
sald deseribed real estate, all due and payable prior to the 
cessation of defendants’ agency, and that though subse- 
quently paid into defendants’ hands they were received 
by them, not as an act of present agency, but as a mere 
matter of accommodation, and immediately thereafter 
turned over to Norris; for of these moneys so collected, all 
to which Norris was entitled were unquestionably paid 
over to him, inasmuch as the bill nowhere alleges the con- 
trary. | 7 


The sole subject matter, then, of defendants’ ageney 
being appellant’s estate or interest in the four proper- 
ties deseribed, such ageney could endure just so long as 
that estate or interest continued, and the moment com- 
plainant became divested of those properties, whether by 
sale or otherwise, co justunti, by operation of law, defend- 
ants’ ageneyv ceased, 

Story on Agency, Sec. 41). 

Story on Bailments, Sec. 207. 
Seton +s. Slade, 7 Ves., 276. 
Pridgen »«. Adkins, 25 Texas, 558. 


Turning now to the bill, we find it as positively ex- 
pressed, as though averred in terms, that all of complain- 
ant’s estate and interest in and to these four several pieces 
of property definitively ceased and terminated April 2nd, 
ISG]: for: 


He sets forth that he was owner in fee, in possession and 
entitled to the POSSESSION of the Ranch " ntil April 2d, LS61. 
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(Trans., fol. 70.) Frgo, his interest therein ceased on 
that day. 

[le Sets forth tlist lis cit nership ot lot t) continued wutil 
April 2nd, 1861.) (Trans., fol. 71.) 9 Hryo, it ceased on 
that day. 

Ile sets forth that his ownership of lot 5 continued ate 
April 2nd, 1861. (Trans., fols. 72-2.) Argo, it ceased on 
that day. 

Hlesets forth that his omucrshsp of the Bridge and Ferry, 
and his r/ght to tolls and other income therefrom contin- 
ued to April 2nd, i861. (TPrans., fol. ¢2.)  Hergo, all in- 
terest therein and right to tolls, ete., ceased on that day. 

We are nowhere informed how. or by What means 
complainant became divested of his estate in these 
several properties, The how and the wherefore, how- 
ever, are Immaterial, he, having alleged as a fact that 
his interest in the subject-matters of the agency contin- 
ued only wp toa certain day, has by such allegation limi- 
ted the duration of the agency with as much certainty and 
precision as though expressed in the most terse and appro- 
priate phraseology. 

lt may be contended, however, that the pleader (ntended 
to aseribe Norris’ loss of these properties to the Grimm 
execution sale and the Sheriff's deed to Ross. Should 
such contention be made we simply say that so far as the 
pleadings show, the coincidence of these two events—the 
termination of his ownerseip and the deed to Ross—on the 
same day, howsoever curious or striking, is no indication 
what-ever of their having any connection one with the 
other. Non coustal from the allegations oft the ball, bunt 
that Norris himself did on that very day transfer and 
assign, for a full and valuable consideration, all of the 
properties In question to some third person. 

Assuming, however, that his properties were lost through 
the Grimm proceedings and the Sheriff's deed to Ross, 
the position we take, that the agency was terminated on 
that day, is equally impregnable; for the Sheriff's deed to 
Ross was but the result of a regular judicial proceeding 
had before a Court of competent jurisdiction, wherein 
Norris, having been cited to appear, was given his day of 
hearing, and such result cannot, in this action, as we 
shall hereafter more fully show, be in any manner at- 
tacked or otherwise impugned. 

Admitting, even, for the sake of argument, that if de- 


iz 


fendants had purchased at this Grimm execution sale, 
their purchase might, at a proper suit of Norris, have been 
converted into a trust in his favor; still, the transactions 
set forth in the bill failing to show such purchase by 
them, or any agreement with Ross or Grimm relative 
thereto, or any consideration emanating from them or any 
legal or equitable interest whatever in Grimm/’s purchase 
or Ross’ redemption or power of control thereover fail to 
show any such right in appellants’ behalf. 

Laving aside, as though unsaid, all charges of fraud in 
the original causes of action culminating in the several 
judgments pleaded, all repudiations and denials of the ex- 
istence of such original causes of action—for those judg- 
ments, so long is they subsist, not only preclude such 
attacks, but lend absolute verity to the transactions upon 
which they were based—we have left but the simple aver- 
ments: 

That on April 29th, 1850, Norris was indebted to Tevis 
In the sum of 564,000.00, with interest at two per cent. per 
month, compounding monthly, secured by mortgage, duly 
recorded, of all property whatsoever which he, Norris, 
owned in California. 

That on January 12th, 1860, Tevis not having been paid, 
commenced suit io foreclose said mortgage. 

That, pending such foreclostire suit, Grimm recovered 
judgment in the Sixth Distriet Court of California against 
Norris, upon a valid debt, for 82,055.96, 

That, said judgment not being paid, Norris’ interests in 
the properties (then subject to the Tevis mortgage and 
foreclosure proceedings), were, at Grimm's instance, reg- 
ularly and duly soid at execution sale to Grimm for the 
amount of his judgment, to wit: $2,055.96; evidently all 
they were worth, for the public, to whom they were offered, 
would bid no more; in fact, far more than they were 
worth, as is evidenced by the result of the Master’s sale, 
held May Sth, IS862, whereat the properties themselves 
brought only $61,000—not enough to satisfy the Tevis 
hen. 

That, at about the same time Norris, being justly in- 
debted to Ross in the sum of $2,000.00, on a certain note 
made to MeDutf, Ross duly recovered judgment therefor 
and for costs, amounting In all to $2,063.12, in the Fourth 
District Court of California. 

That, as such judgment creditor, Ross redeemed from 
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the Grimm execution sale, paying for such redemption 
$2503.67, being the $2,055.96 paid by Grimm and interest 
and costs thereon, , 

That, after such redemption by Ross, Norris had sixty 
davs [Hlittell’s Gen. Laws, See. 5171] within which to 
himself redeem, had he so elected. 

That, Norris having failed to redeem, the Sheriff, in 
regular course, on April 2d, 1S61, duly executed to Ross a 
deed conveying to him all the right, title and interest 
Which Norris had in and to said properties at the time of 
the levy of the Grimm execution, which, under the statute 
then in force [/deuw, See. 5160] must have been, at least, 
7 early as Septenabe r 10th, 1S60: and which, in view of 
Tevis’ prior lien, could not have been of great value. 

Complainants title, then, by virtue of this Sheriff's 
deed vested, not mm defendants, but in’ Ross. Now, the 
title so acquired is neither directly nor indirectly alleged 
to have heen acquired or held by lita tor or to the use oF 
benefit of defendants. It remained in Ross, as his own, 
until Mareh th LS62, when it Wiis conveyed to Maynard, 
in Whom it continued, both legally and equitably, until 
conveyed by him to Teyis on May 50th, 18653. Why Ross 
should have conveved ic Mavnard without consideration, 
isa matter of no consequence; but we can well understand 
why Maynard conveyed to Tevis without consideration, 
for Tevis having, prior to such conveyance, purchased the 
properties at the Master's sale under the decree of fore- 
closure, had acquired a title superior lo that of Ross or 
Mavyvnard—this biorlvave lien antedating the hens of the 
Grimm and Ross judgments; and against him Maynard 
held nothing 

Under this statement of facts it is apparent that de- 
fendants acquired no wdterest, loo] or equitable, in the title 
purchased by Ross until May 50, 1863: and that there was 

nothing upon which equity could have operated, or which 
acourt eould have COmstrue 7 lhto a trust in complainant's 
favor. The Sheriffs deed to Ross, so far as Norris was 
concerned, absolutely destroved the subject-matter of de- 
fendants’ avrency, and terminated, as between the parties 
all fiduciary relations, if any had existed up to that time. 
ln this connection, if miay Li contended (1) the other 
side, that, under certain allegations of the Bill (Trans.. 
fols, SS) ce fendants are shown to have eCquULre d uh in- 
terest In Ross’ possessory rights to a portion of the prep- 
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erties, to wit: the ranch and the bridge, as early as March 
5, 1862, by virtue of a judgment for possession of the 
ranch and bridge recovered on that day by Ross against 
Norris, under proceedings commenced August 19, 1861. 
We have seanned these ailegations with considerable care, 
and fail to find in them anything derogatory to defend- 
ants, or ine compatib le with the strictest inte ‘grity. 

Their fiduciary relations with Norris, whatever they may 
have been prior thereto, ceased April 2, 1861, five months 
and seventeen days before the commencement of these 
proceedings, eleven months and one day before the recoy- 
ery of the judgment mentioned, and more than a yearand a 
month before possession taken; and as to him they were, 
at the several dates mentioned, absolute strangers so far 
us the possession of the properties was concerned, Ross’ 
purchase at the Sheriffs sale vested in him Norris’ pos- 
session or right lo POSSESSION, and it was Ross, hot Norris, 
with whom defendants were dealing. Besides, we submit, 
the allegation contained in Folio SS should be utterly ig- 
nored and disregarded, for it nowhere appears that at the 
time of the commencement of this possessory action, or 
at any time thereafter, Norris was either in possession, or 
entitled to the POssesslon f the properties deseribed, 
whilst, on the contrary, it is explicitly shown by allega- 
tions to 4 that he was not in posséssion, nor entitled 
to possession—that his right, title and interest in the prop- 
erties had terminated April 2, IS61, and was never re- 
acquired, 


Slaughter +x. Fowler, 8 Pac. Law. Rep., No. 16 


We deem it proper to here notice certain averments 
relative to Norris having contided his defenses to defend- 
ants, and having sent to them any summonses which may 
have been served upon him in the suits of Grimm and 
Ross, lest it be attempted to construe these allegations into 
averments of issuable facts. 

lt is said (Trans., fol. 75) that ‘‘ your Orator confided 
to them the entire management thereof” (4. e. his said 
affairs and business), ‘including his defenses to any and 
all suits and actions that might be pending or brought 
against him.” It is, however, nowhere shown that he 
informed them of any defenses which he had to the several 
actions recited, and in the face of the judgments pleaded 
he is conclusively estopped from now setting up that he 


lid tT ict have cle fenses thereto. As a tact howeve , he 


does hot allege any. As to the Grimm Sulit, ane is to the 
Ross POSssessory action, hot Oe word ix seid lntimating il 
defense: and as to Ross’ suit on the MeDuff note, all that 
complainant alleges is, ‘That your Orator never made 
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sald note. That he did not at said time owe MeDulf any- 
thing. On the contrary thereof, the said) MeDut? was 
largely in his debt.” But he does not deny that his sig- 
nature to said note was genuine, or that Ross acquired it 
before maturity, and Without notice of any Cquiti - which 
nay have existed in Norris’ faver. 

lt is also all re d(Trans., fol. 86), ‘*That your Orator has 
he knowledge (>i recollection eit any stliidotis Wils 
served on him in said ease of Ross against VNorir/s. but 
during tha years ISoth, ES6O) and ISGl, ‘al pred pve rs served 
Ot hein were sent to t hae if lf nelants.”’ This statement, 
however, must be regarded as a mere nullity. Tt is net an 


lf is hot an averment 
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the summons was sent to defendants. And so with the 
allegation (Trans., fols. 8/-S): ‘Tf any papers were served 
on him, , he relied wholly on said defend- 
hits to Prescryve his C@staie to lim. llere service of pro- 
cess is neither averred nor denied, nor is there any 


strateinenl thasat he communicated ta defendants any de- 
fenses which he might have had to that proceeding. 

As to the Tevis foreclosure suit, it is conelusively shown 
that complammant did in fact appear, either in person or by 
attorney, and ade therein, or was ina position to make 
such defense as h Saw proper ior, hol Oouly is it direetly 
averred that he filed Stipulations and an answer after the 
CAUSE hisacl Ve ached this Court. bart t hae SUib hia ne heen 
transferred from the State to the i deral ( OUT, the allega- 
tion of such [radiste) Is its lf tantamount toa direct iver- 
ment of lis LP Peavarce in both the State andthe Federal 
Courts. Londer the Judiciary Act as it stood at thr time, 
IS60-1, such transfer could only have been made upon 
petition of defendant, and at the true of, or afte r, enter- 
ine his appearanwee to the aetion, 

1 U.S. Stats. at Large, pave 7). 
Sweeney “x. Coffin, | Dillon, 73 


Avain: 

Complainant, unable to abstain from attacking these 
Ross and Grimm judgments in every conceivable manner, 
now looking back some twenty odd years, discovers, 
through his attorneys’ eves, that because defendant Tevis 
ultimately acquired the interests of Ross and Grimm, the 
Ross and Grimm proceedings must have been instigated 
or procured by the defendants themselves. He charges 
that im the years 1859, 1860, IS6L and 1862, the defend- 
ants conspired with Ross and MeDutf to procure the Ross 
judgment; also that the defendants procured Grimm to 
bring sult (rt his claim, in order threat Ross might redeem 
from the Grimm execution sale, and thereby so cloud the 
title as to prevent other would-be bidders from bidding at 
the Teyvis foreclosure sale (which then was in the indefinite 
future, and did not in fact oceur until more than a year 
thereafter). 

In the first place, if Norris wished to preserve his prop- 
erty, it was not necessary for him to wait for the period 
of his redemption under the Tevis foreclosure sale. He 
might have pac his debt to Tevis before the proceedings 
culminated in a judgment. Ile could also have paid his 
debts to Ross and to Grimm, and prevented their claims 
going to judgment; or even after the levy of execution 
under the Grimm judgment—of which he must be held 
to have had notice, notwithstanding any amount of denial 
thereof—he could have prevented the sale by paying the 
judgment and costs; or, having failed in that, he still had, 
as we have seen, about two months within which to re- 
deem after the Ross redemption ania prior to the Sheriff’s 
deed, besides having had his original right of redemption 
prior to Ross’ redeeming. 

In the second place, the alleged purpose of creating i 
cloud Was, In the face of the averments of the bill, ani 
Impossibility. An alleged intention is material only when 
the result contemplated is within the scope of possible 
consummation. The ‘cloud’ contemplated was impos- 
sible. To create a cloud there must be an outstanding 
title, apparently vood on its face, but in faet subject Lo 
such latent defects, demonstrable only by evidence aliunde, 
us to render it absolutely Void. For if the title be void 
on its face it creates no cloud; nor is a cloud created by a 
title merely voidable at the option of a party, but valid 
until avoided. In the most fayorable aspect to complain- 
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ant, the Ross title was merely voldable at his instigation, 
but good and no cloud so long us it subsisted. 


Bissell +s. Kellogg, 60 Barb., 629. 


And in the third place, the charges of procurement or 


conspiracy fail in themselves, in that they set forth no 
facts, acts or circumstances sufficient to constitute a econ- 
spiracy or unlawful procurement. 


Buffalo Lub. Oil Co. »~. Everest, 50 Ilun., 586. 

“A conspiracy consists In the unlawful combination or 
agreement of two or more Persons to do ah ae unlawful in 
itself, or to do a lawful act by unlawful means.” 

Applying this definition to the case at bar, what was the 
alleged conspiracy, combination, or procurement ? This: 
To procure a judgment of a court of competent jurisdiction 
for a just debt against Norris, which he would net pay. 
This was certainly not an act unlawful in itself. The 
prosection of suits in the organized courts of the State, has 
ever been held lawful and legitimate. 


Buffalo Lub. Oil Co. »«. Everest, supuv. 


The object, then, of the alleged CONSpPIPacy being a law- 
ful one, the sole remaining question is, was it to be ae- 
complished by unlawful means? On this subject the bill 
Is absolutely silent. No charge of abuse of the process of 
the Court, or of undue influence, fraud, or other wrongful 
act in the procurement of the judgment, is averred or even 
hinted at in the bill. We must then regard all statements 
of the bill relative to such alleged conspiracy, or to defend- 
ants’ alleged connection with the Ross and Grimm judg- 
ments as not only puerile but false on their face. 


0’Callaghan vx. Cronan, 12! Mass., 115— 

“The allegations of conspiracy, illegality, falsehood and 
malice will not support this action unless either the pur- 
pose intended, or the means by which it was to be accom- 
plished, is shown to be unlawftl. Adler vs. Fenton, 24 
How., 407. Bows . Matheson, 14 Allen, 4$y$), No such 
unlawfulness appears upon the face of this declaration. 
The purpose of compelling the plaintiff to withdraw from 
the firm was not in itself unlawful; and the means are not 
shown to be unlawful, for the plaintiff's creditors, upon the 
allegations in the declaration, had a lawful right to attach 
his property and to petition the officer to sell the goods 
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attached. The declaration therefore shows no cause of 
action.”’ 


See also a 
Stow +s. Russell, 36 Ill., 2 — 
Commonwealth ».. Commissioners, 37 la. St. 277. 
>] 


It follows, then, that defendants’ augeney having ceased 
April 2d, IS61, their position towards complainant was 
thenceforth that of strangers, and in all their dealings 
with him they were at arm’s length. So, when Tevis pur- 
chased at the Master's Sale under the decree of foreclosure 
he purchased as any other stranger might have done, and 
neither Inadequacy of consideration nor any other ground 
of mere constructive fraud, which might have arisen had 
the previous relation of principal and agent still subsisted, 
could be invoked to set aside the transaction. 

2 Sugden on Vendors, }. 367-5. 


Besides, it must here be borne in mind that the Master’s 
deed could only have issued after confirmation of such sale 
by the Court itself, notice of the time thereof and 
opportunity of a hearing being first given to Norris. 

Daniell’s Ch. Pr., Sec. 1274. 

1 Sugden on Vendors, “¢+). 

Rorer on Jud. Sales, Sees..1, 2, 3, 122, and 124. 
Williamson ys. Berry, 8 Ilow. 546. 
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Though defendants’ ageney, if any ever existed, may, 
for certain purposes or under certain aspects, have con- 
tinued up to April 2, IS61, the sting of the agency, the 
rigid legal restraint imposed upon them by reason of such 
agency, was removed by complainant himself when he 
executed and delivered to Tevis his mortgage of April 29, 
1859, pledging the whole of his properties to secure the 
$64,000 debt he then owed, and the agency itself was ab- 
solutely destroved when Tevis commenced suit, Jan. 12th, 
IS60, to subject the properties in question to the pay - 
ment of the mortgage debt If, before the execution of 
the mortgage, Tevis had been collecting rents from these 
properties and after the ‘execution thereof he still eon- 
tinued to collect such rents, he was of course, relative to 
such rents, held to the same accountability to Norris that 
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he would have been had no mortgage existed; but so tar 
as the mortgaged properties themselves were concerned— 
so far as the buying in of these properties for their own 
protection either at the foreclosure of the mortgage, or at 
an execution sale had at the instance of others, defend- 
ants’ relations with complainant were different. Tle, with 
his eves open and with knowledge of all attendant cireum- 
stances (the subsisting judgment of the Cireuit) Court 
establishes this), executed the morteage which, in) ordi- 
nary course of business events might, and unless first 
satistied, probably would culminate in oa transfer of the 
properties to defendants, and thereby deliberately and 
knowingly piaced himself at arm’s length with defendants, 
so far iis those properties were concerned, 

Pridgen +s. Adkins, 25 Tex., 558— 


Johnson +s. Fesemeyer, > De G. & J., 22. 
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Defendants, holding il mortgage of the properties, Were 
so far released from their ageney, if any then existed, by 
the Sheriff’s levy on execution under the Grimm judy- 
ment, (which must have been at least twenty days prior 
to October Ist, IS60, the date of sale), as to permit them 
to protect themselves ly directly purchasing tut such sale, 
or by buying Ross’ right of redemption, and either them- 
selyes, or through Ross. redeeming the propertic ~ sold to 
Grimm—there being no showing that they were emploved 
to redeem for complainant, and no averment that at the 
time of such redemption they held funds of complainant 
with which they could redeem. 


Pridgen +». Adkins, 25 Texas, 3! 
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Assuming that the ageney did not otherwise termi- 
nate, it certainly did terminate when Tevis, having pur- 
chased under the decree of foreclosure, took lis deed 
from the Master in Chancery, and assumed and held pos. 
session of the properties as lis own, exercising acts of 
dominion and ownership thereover, such as selling lots 
5 and 6, disposing of the bridge, receiving and appro- 
priating the rents and profits of the Ranch, ete., ete., 
allof which are distinetly set forth and alleged to have 
been at least as early as the vear 1865. 


Nor can it make any possible difference whether or not 
Norris could at that time, by proper suit brought, have 
had defendants’ title declared in trust for himself on the 
ground of constructive fraud. Their title was adverse to 
complainant and good until declared in trust. From the 
allegations of the bill it was held by them, not as agents, 
but in absolute ownership. 


Clanricarde +x. Henning, 30) Beay., 180. 

‘Where a person is in possession by virtue of a fraud, 
he is not a trustee in the ordinary sense of the word, and 
he does not become so until he is declared to be a trustee 
by a decree of a court of equity.” 


Keaton +s. Greenwood, 8 (ia., ‘7. 

Distinguishing express from tmplied trust, as affeeted: by 
the statutes of limitation, the Court Say: 

“Tn cases of siplied trusts, where the party claims title 
to the property in his own right, and is sought to be con- 
verted into a trustee by operation of law, the statute be- 
gins to run in his favor from the time of his possession, 
in the same manner as it would do in a court of law, for 
the reason that his possession never was the possession of 
the alleged cestur que trust, Inasmuch as the relation of 
trustee and cestud qui trust never, oi poet, etrists between them 
wntil the decree of the Court establishing that relation.” 


See, also— 
Perry on Trusts, Secs. 166 and 865. 
Hovenden +x. Annesley, 2 Sch. & Lef., 607. 
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Whatever may have been the relations of the parties 
prior to June 23, 1865, the absolute conveyance by Norris 
of all his properties to Tevis, that day severed all pre-exist- 
ing fiduciary relations between them and rendered them 
thenceforth utter strangers as to such properties. Pre-em- 
Inently so as the bill shows the hostile and adverse posi- 
tion of defendants in their possession and their exercise 
of ownership and dominion thereover, all well known to 
Norris and tor years acquiesced in by him. 
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As to Collateral Attack. 


Thus far we have assumed, as a settled proposition of 


law, that appellant cannot in this suit attack the several 
judgments pleaded. The doctrine has been so often as- 
serted and reasserted, both in the State and in the Federal 
Courts, that we deem it almost supertiuous to more than 
mention the fact that we invoke its aid in the case at bar. 
lor the benefit of Opposing counsel, however, Wwe refer te 
the following authorities: 


Freeman on Judgments, Sec. 334— 

“The parties to an vection can not Imipeach or set afl 
naught the judgment, in any collateral proceeding, on the 
vround that if Wils obtained through fraud or collusion, 
lt Is their business fo sce thisat it Is not so obtaimed, If. 
Without any fault or neglect of one party, his adversary 
succeeds, by fraud, in obtaining an inequitable and unau- 
thorized judgment, he mist take SOG proceeding pre- 
seribed 1» law to annul the pudoiment, and can not, in the 
absence of such annulment treat it as invalid. It is only 
third persons who have the rght to collaterally Impeach 
judgments. They are accorded this right because, not 
being parties to the aetion, nothing determined by it is, 
as to them, ves pudicata.” 

See also: 

Union Trust Co. +x. Rochester, 2%) led. Rep., 609, 
Allison +x. Chapman, 1°) Fed. Rep., 48s. 
Anderson +x. Anderson, 8 Oliio, 10%. 
The Acorn, 2? Abbotts, U. S., 444. 
Christmas +s. Russell, 5 Wall., 304 ¢f sey. 
Gunn +s. Plant, 94 U.S. 66%. 
Mason +x. Messenger, 17 lowa, 72 
Smith rs. Smith, 2? lowa, OLS, 
Hays x. Shattuck, 21 Cal., 52. 
Mayo --. Foley, 10) Cal., 2s2. 
Bigelow on Fraud, }. I7¥). 
Story’s Eq. Jur., Sec. 1575. 
Wells’ Res. Adjud., Secs. 6168-469). 
Rorer on Jud. Sales, Sees. 466 ¢f sey. 
Bigelow on Estop., pp. 133, 135, 157. 
See also, though on direct attack : 

U.S. vs. Flint, 4 Sawy., 50. 

U. S. vs. Throckmorton, {S U.S., 62. 

Green +s. Green, 2 Gray, 561. 
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And as the judgment itself and the faets or cause of ae- 
tion upon which the judgment was rendered cannot be 
questioned or impugned in a collateral proceeding, 
neither can the effect of such judgment or any ancillary 
proceeding for the purpose of carrying such judgment into 
effect. Toapply the principle more directly to the case at bar 
the rule extends to the execution and foreclosure sales 
mentioned, and to the decrees confirming such sales, for: 


Rorer on Judicial Sales, Sec. 1. 

‘A judicial act is one supposed to have been done 
pendente lite of some sort or other, sO a judicial sale, is, in 
contemplation of law, a sale made pendente lite; a sale in 
Court, and the Court is the vendor.” 


See also: 
Mariner +x. Coon, If} Wis., 490. 
Kelly «x. Dunlap, 7 Cal., 160. 
Nagle +s. Macy, ‘) Cal., 426. 
Mayo vx. Foley, 40 Cal., 251. 
Hayes +x. Shattuck, 2! Cal., 51. 
Jackson +s. Bartlett, 8 John., 561. 
Freeman on Void Jud. Sales, Secs. 20, 21. 


In addition to the authorities, above cited, we refer to 
the following to the effect that a judgment by default ad- 
mits the facts alleged: 

Rowe +x. Table Mt. W. Co., 10 Cal., 445. 
Hunt +s. San Francisco, 11 Cal., 250. 
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Hutchings Us, Ebeler, 16 Cal., 557, 


Second. 


APPELLANT HAS BEEN GUILTY OF SUCH LACHES AS DISEN- 
TITLES HIM TO ANY RELIEF IN EQuity, AND HIS CLAIM 
IS ALSO BARRED BY THE STATUTES OF LIMITATIONS. 


We have shown, conclusively we think, in the foregoing 
argument, that appellant’s bill entirely fails to set forth 
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any equity, entitling him to relief or discovery from 
these defendants, or either of them, even though his suit 
had been prosecuted in time. 


But whether right or wrong in our positions above pre- 
sented, the statutes of limitation and the gross and inex- 
cusable laches of complainant in asserting whatever rights 
he may have had, operate as insuperable bars to the 
prosecution of this suit, and appearing on the face of the 
bill, furnish to defendants irrefutable defenses, on de- 
murrer, even though the frauds averred had been in fact 
perpetrated. 


We feel no hesitancy in urging these defenses, for, with- 
out drawing upon facts within our own knowledge, we 
think that an impartial reading of the bill will show to an 
unbiased mind that the charges of fraud and the mala fides 
ascribed are amply belied by the facts stated. Moreover, 
the case is an important one, not only to the parties liti- 
gant, but to the community at large, and upon its correct 
determination depends the security, at least from annoy- 
ing attack, of vast property interests all over the State, 
which for years have been held in uffdisturbed enjoyment 
by their present possessors; for, any rule or any decision 
which leads to the unsettling of titles and to the promo- 
tion of speculative litigation with respect to dormant and 
forgotten claims, must needs be disastrous to the public 
welfare, and is opposed to the settled policy of the land. 


The Code of Civil Procedure of the State of California, 
Part Il, Title 1, Section 307, provides that: 

‘There is in this State but one form of civil actions for 
the enforcement or protection of private rights and the 
redress or prevention of private wrongs.”’ 


And by Title Il, same Part, the time within which ae- 
tions may be commenced after the cause thereof shall have 
accrued is fixed and prescribed, and all exceptions 
which the Legislature intended should be allowed to such 
prescribed limitations are therein set forth and specified. 


The longest period allowed in California for the com- 
mencement of an action after the accrual of the cause 
thereof is, except when the State is a party, five years. 
But an action for relief on the ground of fraud or mistake 
must be commenced within three vears (Sec. 338). 
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Unless appellant has clearly brought his case within 
one of the exceptions or grounds of disability specified by 
the Legislature, it is clear that, if the statutes of limita- 
tions have any applicability whatsoever, his cause of ac- 
tion set forth in the present bill has long since been 
barred. 


That the statutes of limitations of the state do apply 
to the case at bar, we think there can be no doubt. 


After criticising and explaining the earlier case of Lakin 
vs. Sierra Buttes G. M. Co., 25 Fed. Rep., 343, his Honor, in 
the court below, quoting from and reasoning upon the 
principles laid down in Badger vs. Badger, 2 Wall., 94; 
Broderick’s Will Case, 21 Wall., 518; Sullivan vs. Portland, 
94 U.S., 811; Miller vs. MeIntyre, 6 Pet., 67; Elmendorf vs. 
Taylor, 10 Wheat., 168; Peyton vs. Stith, 5 Pet., 494; Piatt 
vs. Vattier, 9 Pet., 415 (to which authorities we here refer), 
concludes: 

‘‘ Upon a full consideration of the authorities, the estab- 
lished rule to be deduced from them appears to be that in 
those states where the statutes of limitations are made ap- 
plicable to suits in equity as well as to actions at law, 
where they embrace in terms the specific case, and in case 
of concurrent jurisdiction, they are in themselves as obli- 
gatory upon the national courts of equity as such, as they 
are upon the state courts, and as they are in actions at 
a 

‘‘In this state there is a statute applicable to every case 
that can arise, and the statutes are as applicable to cases 
in equity as to cases at law, and the national courts of 
equity should therefore yield obedience and give effect to 
them as such.” — Citing (which see): 

Lord vs. Morris, 18 Cal., 486. 
Gratton +s. Wiggins, 23 Cal., 34. 
Hardy vs. Harbin, 4 Sawyer, 548. 


See also: 


Boyd vs. Blankman, 29 Cal., 44. 


Chemical Nat. Bank vs. Kissane, 32 Fed. Rep., 430,— 
In this case his honor, Judge Sawyer, ruled and stated: 
‘‘T held in Norris vs. Haggin, 28 Fed. Rep., 282, and | 
still adhere to that opinion, that our statute provides for 
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every case where the statute of limitations can be made 
available, and for every case where the commencement of 
Its operation will be postponed, or the time when it shall 
commence to run be delaved. It embodies certain excep- 
tions to the general operation of its provisions, and these 
exceptions, sO Pray led for, are “all the exceptions intended 
by the legislature, and these exceptions are adopted from 
the equity practice. Our statute of limitations applies to d 
courts of equity, as well as to courts of law, as is well set- tv 
tlec by the Supreme Court of the State. See the authori- v- 
ties cited in Norris vs. Haggin, supre. | 
‘The courts of equity in this State, therefore, are no 
more authorized to interpolate into the statute other eXCcep- 
tions than courts of law. This would be legislation. The 
same provisions as to limitations, and the same exceptions 
as to their general operation, or postponing their operation, 
or fixing the time when, in exceptional cases, they shall 
begin to run, can be set up and made available in an ae- 
tion at law, as well as in an equity case; and the provisions 
and exceptions Cihi be set tly) in) equity iat the site Way iis bas 
they can be at law. Tlence there is no oecasion to go into 
equity on that ground. The statute provides for all cases, & 4 
and the remedy at law is complete. The statute provides 


for all cases, wherein the party is entitled to avail himself 
of an exception to the Immediate operation of any provis- 
ion of the statute of limitations, as will be seen by an. ex- 
amination of its various sections. The question of disabil- 
ities Is provided for in Section 352, So, also, when a party 
dies before the cause of action is barred, its operation is 
postponed. Seetion 355. llere is one ‘When il person 
who is an alien subject, or citizen of a country at war with 
the United States, the time of the continuance of the war 
is not part of the period limited for the commencement of 
the action.’ A suspension of the running of the statute 
upon a demand already in suit, In which the judgment is 
reversed, and pending the suit the prescribed time has run, 
is covered by Section yet), The niost COMMON Case, per- 
haps, in which a court of equity interfered, and restrained 
the setting up of the statute, before the case was provided 
for by statutes, is provided for in Section 556, in the fol- 
lowing language: ‘When the commencement of an action 
is staved by injunction, or statutory prohibition, the time of 
the continuance of the injunction, or prohibition, is not 
part of the time limited for the commencement of the ac- 
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tion.” There are other provisions. Thus it is clear that 
the legislature intended to provide for every case wherein 
an exception to the immediate operation of the statute is 
intended, and it covers perhaps all cases, where courts of 
equity would interfere, before the statute, to restrain the 
setting up of the statute. If it does not, it covers all cases 
intended to be covered, and the court 1s not authorized to 
add others. That would be legislation.” 


Teall vs. Slaven, 40 Fed. Rep., 775— 

Refers to Norris vs. Hugqin (28 Fed. Rep., 275) and 
Chemical Nat. Bank vs. Nissane (32 Fed. Rep., 429) in 
support of the proposition that the statutes of lim- 
itation of California are as applicable to suits in equity as 
to actions at law, and will therefore be enforced as obliga- 
tory upon the national courts. 


Martin “x. Smith, 1 Dillon, 933— 

‘Unless Congress has otherwise provided, State stat- 
utes of limitation are applied to controversies in the 
Courts of the United States with the same effect as they 
would be if the controversy were pending in the Courts of 
the State.”’ 


See also: 
Hovenden ++. Annesley, 2 Sch. & Lef., 607. 
Farnum +x. Brooks, * Pick., 243. 
‘The statute Operates ex vigore suo, in equity as well as 
at law, and not by the discretion or courtesy of the courts.”’ 


But whether the statute operate swo vigore or not, equity 
will refuse relief on the ground of laches and staleness 
of claim. 


‘‘Laches and neglect have always been discountenanced 
in courts of equity, so that even where claims are not 
barred by the statute of limitations, a court of equity will 
refuse to interfere after a considerable lapse of time, from 
considerations of public policy and from the difficulty of 
doing entire justice between the parties when the original 
transactions may have become obscure by time, and the 
evidence may be lost.” 

Wait’s Actions and Defenses, vol. 7, p. 22%. 
Badger vs. Badger, 2 Wallace, 87. 
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New Albany 7s. Burke, 11 Wallace, 96-107. 
Manning vs. San Jacinto Tin Co., 7 Sawver, 430. 
Baker vs. Read, 18 Bevan, 398. 

Farnum vs.Brooks, 9 Pickering, 212. 

Sullivan vs. Portland, etc., 94 U.8., p. 806. 


And he who asks the interposition of a court of equity 
must show that he has been diligent, not only in asserting 
his claim, but in ascertaining the facts upon which his 
suit is based. 

Wood »s. Carpenter, 101 U.S., 135. 
Buford vs. Brown, 6 B. Monroe (Ky.), 
Beckford vs. Wade, 17 Vesey, 87. 
Bowman vs. Watham, | Howard (U.38.), 1&9Y. 
Boone vs. Chiles, 10 Peters (U.5S.), 2238. 
Hardy +s. Harbin, 4 Sawyer, 546. 

Nudd +s. Hamlin, 8 Allen, 130. 

Martin vs. Smith, | Dillon, 85. 
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‘The law of laches, like the principle of limitation of 
actions, was dictated by experience, and is founded in a 
salutary policy. The lapse of time carries with it the 
memory and life of witnesses, the muniments of evidence, 
and other means of proof. The rule which gives it the 
effect prescribed is necessary to the peace, repose, and wel- 
fare of society. A departure from it would open an inlet 
to the evils intended to be excluded. ” 

Brown +s. County of Buena Vista, 95 U.S., 161. 


Under either defense, laches or limitations, appellant’s 
claim is barred. 

The suit was commenced August 2Ist, 1884. The last 
transaction of which appellant complains is the deed to 
Tevis made June 23rd, 1863—more than twenty-one years 
before suit. The mortgage to Tevis by which he 
placed himself at arms length with defendants quoad 
the properties in question was made April 29th, 1859— 
more than twenty-five years before he breathes a word 
against it; and the alleged agency—his ‘‘Sesame”’ tothe past 
—was, by his own showing, terminated on or before April 
2d, 1861—over twenty-three years prior to the filing of 


his bill. 


The relief sought is upon the ground of frand. Section 
838 of the Code of Civil Procedure of California provides 
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that an action for relief upon the ground of fraud must be 
commenced within three years after the cause of action has 
accrued, but that the cause of action is not to be deemed to 
have accrued until the discovery by the aggrieved party of 
the facts constituting the fraud. 

Appellant has not brought his case within the exception 
provided by the Statute, nor within the rules as to recent 
discovery prescribed by courts of equity. 

The word ‘‘ discovery ’’ was transplanted into the Stat- 
ute from Chancery Jurisprudence and carried with it the 
meaning there acquired. 


Wood vs. Carpenter, 101 U.S., 135. 


The mere allegation that appellant did not discover the 
fraud, or the facts constituting the fraud, until within three 
vears before the commencement of his suit, is not enough 
to sustain the bill. He must show that he has been dili- 
gent and in what his diligence consisted. He must show 
not only that he was ignorant of the fraud until within 
three years, but how and when he discovered the facts 
constituting the fraud, and he must also state the facts 
discovered and the circumstances of the discovery thereof 
with such particularity that the Court can see a valid 
excuse for the delay in making the discovery. 


Carr vs. Hilton, 1 Curtis, 390— 

‘‘ In order to avoid the bar of the statute of limitations, 
the complainant must not only state that the fraud was 
unknown to him till within the time allowed by the stat- 
ute, but he must state when and how it was first dis- 
covered,”’ 


Angell on Limitations, Sec. 187— 

“The presumption is, that if a party affected by any 
fraudulent transaction or management might with ordi- 
nary care and attention have seasonably detected it he 
seasonably had actual knowledge of it.” 


Stearns vs. Page, 7 How., 829. 

‘‘As lapse of time necessarily obscures the truth and de- 
stroys the evidence of past transactions, courts of mars | 
will exercise great caution in sustaining bills which see 
to disturb them. They will hold the complainant to strin- 
gent rules of pleading and evidence, and will require him 
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to make out a clear case. Charges of fraud are easily 
made, and lapse of time affords no reason for relaxing the 
rules of evidence or treating mere suspicion as proof. If 
a defendant can be compelled to open settled accounts, to 
explain or prove each item, after a lapse of near thirty 
years, by general allegations of fraud—if the fraud can be 
proved by his inability to elucidate past transactions after 
so great alength of time, or by showing some slips of recol- 
lection, or by contradicting him in some collateral facts by 
the frail recollection of other witnesses—no man’s prop- 
erty or reputation would be safe. 

A commlainant, seeking the aid of a Court of 
Chancery under such circumstances must state in 
his bill distinetly the particular act of fraud, misrepresen- 
tation or concealment; must specify how, when, and in 
what manner it was perpetrated. The charges must be 
definite and reasonably certain, capable of proof, and 
clearly proved. If a mistake is alleged, it must be stated 
with precision and made apparent, so that the Court may 
rectify it with a feeling of certainty that they are not com- 
mitting another and perhaps greater mistake; and especially 
must there be distinet averment as tothe time when the fraud, iis- 
take, concealment or mesreprese ntation UIs discovered, and 
what the discovery is, x0) that the (Clourt HWiay clearly x0 whether, 
hy the PLEPCISE of ordinary diligence, the discovery might not 
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Martin +s. Smith, 1 Dillon, 85. 

‘That the fraud must be secret or concealed, not open, 
known or visible, to prevent the bar of the statute from 
running, is distinctly asserted or assumed in many cases.”’ 
(Cases cited.) ‘‘ It is declared, indeed, that no case can be 
found where the statute has been avoided, at law or in 
equity, unless on the ground of fraudulent concealment on 
defendant’s part. Bishop vs. Little, 3 Greenl. Me., 405.” 

‘* As fo what amounts fo a discovi ri weath, in thi meaning of 
the equity rule: This is regarded as so important that it 
must, with all necessary circumstances, be distinctly stated 
inthe bill. * * * And the bill, it has even been said, 
should negative laches in not making the discovery. Mayne 
Vs. Griswold, o Sanf.. 4635: Field Vs. Wilson. 6 b. Mon, 479). 
The question recurs, however, What is discovery? 1 
answer, notice of fraud, or . 7 ‘‘of the facts con- 
stituting the fraud.’”’ What is notice? In answering this, 
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Judge Curtis, in Curr vs. Hilton, 1 Curtis C. C. R., 390), 
393, quotes and approves the following doctrine laid down 
in Nennedy vs. Green, 3 Mylne & Keen, 719, 721, 722: 
‘It is a well established principle that whatever is notice 
enough to excite attention and put a party upon his 
guard and call for inquiry, is notice of everything to which 
such inquiry might have led. When a person had sufli- 
cient information to lead him to a faet, he shall be deemed 
conversant of it.” 


Oliver ».. Piatt, 3 Howard (U.8.), 333— 
Held that a party put by the circumstances on Inquiry 
as to a fact is affected with constructive notice of that fact. 


See also: 
Wood +s. Carpenter, 101 U.S., 135. 
Kane +x. Bloodgood, 7 Joln., Ch., 110. 
Broderick’s Will Case, 2! Wallace, 51S. 
Marquis of Clanricarde ». Henning, 30 Bea., 175. 
Bremond +s. McLean, 45 Texas, 1%. 
Kuhlman +x. Baker, 50) Texas, 657. 
Hardy +x. Harbin, 4 Sawyer, 546. 
Nudd +x. Hamblin, & Allen, 150. 
Buford +s. Brown, 6 B. Monroe, 555. 
Taylor »x. S. & N. Albany R. Co., 15 Fed. R., 158. 


Subjecting the bill to the rules so laid down, and r vading 
it in the light of the authorities cited, we find but a sorry 
attempt at a denial of knowledge or excuse for delay. 

The allegations of recent discovery are as follows: 

‘*That your orator did not discover that said defendants 
intended at any time to cheat or defraud him, or that they 
or either of them procured, aided, abetted, counseled or 
advised, or had any interest in the procurement of the 
sales of his said property under saidtwo judgments of Ross 
against Norris and Grimm against Norris, or either of 
them, or of any other fact or act of fraud on the part of 
said defendants, or of either of them, until the first day of 
July, ISS4, and of most of them he only learned the facts 
from his solicitors in this suit on the 20, 21, 22, 26 and 
27th dav of August, IS85<¢ and until the said first day of 
July, 1884, your orator remained and was wholly without 
knowledge of any one of the combinations and acts of fraud 
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hereinbefore mentioned, and he did not discover, know, 
understand, comprehend or learn the contents of the said 
note and mortgage for 364,000, or of the said several cases 
of Ross against Norris in the Fourth District Court, Ross 
against Norris in the Sixth District Court, Grimm against 
Norris, the proce edings to foreclose said 364,000 mortgage, 
or the sald deed from himself to said Tevis, or of any other 
act or means by means of which defendants became pos- 
sessors of said property until after July Ist, 1884, and until 
after the commencement of this suit, and as explained to 
him by his solicitors, he did not comprehend, understand 
or know the effeet ot any one of said papers, OF the pur- 
poses for which they were executed, or even that such 
papers were executed or proceedings had; and until within 
a very short time prior to the Commencement of this suit 
he was unable and mentally incompetent to understand or 
comprehend any of said acts or matters, or the extent and 
nature thereof ”’ (‘Trans.. fols. 6-7). 

What appellant or his pleader mieanhs to say may possibly 
be guessed, but what he does say in such portion of his bill 
is absolutely beyond comprehension, We defy the most 
astute orammarian to make aug lit of sense from the 
words there pul toveth ri 

But lending to appellant, contrary to the rule that 
pleadings must be construed most strongly against the 
pleader, an intention to set forth that he did not discover 
the designs of the defendants, or the facts set forth in his 
bill, until the same were explained to him by his present 
solicitors, partly in July, 1884, and partly in August, 1885, 
we still submit that the allegation 1s insuflicient. 
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Krom t has se allegat lions if would SCC that the usual relative 
positions of solicitor and client had been somewhat altered; 
that the soli itors procured Nol ris. Let Norris the solicitors. 
But assuming that he applied to them for information and 
adyviee, the mere fact that on the presentation of his case to 
these solicitors in ISS4, they advised him that certain deeds, 
records or proceedings showed or indicated fraud in their 
Inception, does not <uthice. Such advice Wis but their 
opinion upon or deductions from facts already knewn. It 
discovered to Norris no new fact. It was merely a conelu- 
sion that fraud might be inferred which was discovered, 
and not the existence ef any theretofore unknown fact 
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which itself constituted fraud. A new interpretation 
placed upon facts already known is not itself A FACT, and 
does not satisfy the law as to recent discovery. It isa 
material, substautial fact—something adducible in evi- 
dence, not merely evolvible in argument—which is required 
to satisfy the statute and overcome the change of laches. 
In fact, however, he does not aver that his  solicit- 
ors had obtained any recent information about the 
transactions involved. We are not informed what his 
solicitors had learned, nor when nor how they gained their 
information; nor are we told what knowledge they imparted 
to appellant. We are not informed when he applied to or 
employed his solicitors. You constet from the statements 
of the bill but that he employed these same solicitors some 
ten or fifteen years ago, and that they, having the matter 
in charge, either discovered at that time all fuets now 
alleged or were themselves guilty of gross neglect in their 
client’s business. If so, their delay was his delay, and 
their laches, his. We may assume, for aught that appears 
to the contrary, that Norris went to these solicitors in 
1869 after Judge Beatty had declined to take his case; and 
as all the transactions recited were embraced in publie 
records, the examination of which would require but little 
time, they probably obtained all their information many 
years ago. All the facts being known by the solicitors 
were in law known by appellant, and he cannot avail him- 
self of their laches in communicating such facts to him. 
His pretended ignorance or lack of knowledge he at- 
tempts to account for Upork the th ory of a blow upon the 
head received Mareh 4th, 1859, ‘‘ whereby he became in- 
sensible and so remained for several days.”’ Tle states: 
‘That for several months thereafter his hearing was 
wholly gone, and his left eve became and for several years 
was sightless” (Trans., fol. 74); * * * ‘that for two 
vears next after his said injury he was wholly unable to 
comprehend his business, and did not attempt to digest or 
to comprehend any matter of business submitted to him 
by or from the office of the defendants ” (Trans., fol. 78); 
wetten: “that his nervous system was so far injured by 
such blow that for several vears thereafter he was unable 
to take refreshing sleep, and for more than ten vears there- 
after he was unable and mentally and physically incompe- 
tent to attend in person to his business affairs, or to com- 
prehend or understand what had been done in and about 
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his said business, or to direet his agents Whit to door how 
to act In the pore mises ’”’ (Trans., fol. 75). 

li should he here noticed that as the Incompeleney Is 
limited to ten vears, it, under his own ullegation, ceased 
in TS69, | 

These allegations (yf Mconipelency do not fall within any 
of the exceptions contained in the statutes, nor do they 
bring chp pve llant within the CULCLOTY ot Persois whose disa- 
bility sare PeCOCIIZ d 1) law. 

Ile does not aver that he was at any time insane, 
Notwithstanding his statements as to being incompetent 
to transact usiness, the bill clearly shows on its face that 
there Is oho prelelse of Insanity, and that lis mental 
weakness. si) far iis if ls sought to be availed of til all, is 
simply utilized as all ingredient thrown in to aid lis 
charges of fraud. lt will hardly be contended that such 
i llevation of like ritsal Wi akness is suthicient ce eXCUse COM. 
plainant’s laches, bul should the contention he made if 
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Is fully answered by— 


Manby »«. Bewicke, 3} K. & J. (Eng. V. Ch.), 370. 

“ Unless a plaintitl is in such a condition of mind as 
to be protect | by the previous excinption ot the stuttite 
on the ground of lunacy, the condition of his mind will 
lraot protect him, and he will not be considered by the 
Court to bea person incapable ot using that diligence, 
which all persons who can obtain advice can use, namely, 
such diligenee as to « hable him to sue for and fo recover 
his rights.” 


Storey’s Equity Jurisprudence, Sec. 1521a. 

“To exeuse one from instituting proceedings — in 
equity on the ground of the cause of action having been 
concealed, if ix hat suthier nt to show that the party Wits Ith 
such an imbecile and uneultivated condition of mind, 
that it was scareely possibie, though the alleged fraud was 
by whi Open act, that he should have discovered it. Thre 
Court cannot undertake to estimate the chance which the 
state of mind and education of a man may afford of lis 
making such il discove ry, anid ls tha refore COPTLL pM lled te 
assume that evervone not actually a lunatic is competent 
to judge of and obtain advice concerning bis rights, and 
to assert them if necessary.” 


Riley +s. Riley, 34 Wis., 574-5. 

‘There should have been alleged the facts showing the 
mental condition of the plaintiff, and not a mere general 
allegation of mental weakness and imbecility.” 


See. 552, C. C. P. of Cal. makes: jnusanity an excuse for 
delay, but not mental weakness or imbecilitv; and in the 
lauguage of the learned Judge of the Court below: ‘‘ No 
other excuse can be Interpolated into the Statute.” 


However,the mental weakness and incompetency set forth 
in the portion of the billabove quoted,are entirely contradict- 
ed and disproved by other facts in other parts. For instance, 
he says (Trans., fol. 73), that from the vear 1855 to the 
vear [S6S, he fook and acted ppernt the advice of defendants, 
and himself counseled aud advised with them in all matters of 
cine porta ac CONCEPUENY his husiness, lle sets forth with de- 
tail certain alleged representations and assertions made by 
the defendants during the very period of his pretended 
mental weakness, showing a clear memory and keen appre- 
ciation of the then surrounding facts. He says that de- 
fendants assured him ‘‘ that they had taken such action as 
would best preserve and protect the interests of your orator 
in the premises.”” This is a most remarkable statement 
for one who pretends that he was mentally Incompetent to 
understand his business. If it be true, he was then of 
capacity to appreciate lis Ousiness affairs. Ile made 
and delivered notes and executed mortgages and 
deeds. He = states, of his own knowledge, that there 
were unsettled accounts between himself and de- 
fendants, and shows, notwithstanding the blow on 
the head of March 4, 1850, that he was sufficiently 
cognizant of the condition of his affairs on the 29th day 
of April, 1859, to know that between himself and defend- 
“hits there existed eertalli ulbs ttled accounts: he also Suys 
that ‘prior to April 27, 1859, defendants had not loaned 
iO him any Mmonev, MOP had they pated any nroney to 
others on his account.” He further states that on the 
2th day of April the defendants did not render him any 
account of their services. Ile even states, at this late date, 
that the note and mortgayve were not read to him at the 
time of execution; and that “their contents were not th n 
(April, 1859) explained to him. If mentally weak and 
lacking in understanding, how does he know that they 
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were not read nor explained to him. Perhaps he would 
cunningly imply that he read them himself and under- 
stood them without explanation from others. Not 
only did he understand and know the condition of 
his business affairs, but his mind was so clear then 
and his recollection thereof is so net now that he 
deliberately states that he did not make the note to 
Me Duff. “that he did not at said time owe said Me Dutt any- 
thing; (iii the contrary thereot the wai MeDun ‘aus largely 
in his debt” (Trans., fol. 85). His business habits were 
then so set and regular as to enable him to state that ‘ all 
papers served on him” were sent to defendants for action. 
A man so utterly Incompetent as he now pretends to have 
been could hot have heen sO) systematic in his business 
affairs. He appeared in the foreclosure suit, for it is 
alleged to have been commenced in} the State Court and 
then removed to the United States Cireuit Court, and it 
could only have been so removed under the Act of 1789, 
then in foree, by the defendant himself in the suit and 
upon his appearance in the case and he must have ap- 
peared therein) by solicitors and obtained his removal 
through their action (ede ante, }). IS). From time = to 
time pending said foreclosure suit, he signed stipulations, 
an answer and a release of errors therein. He was there- 
fore sufficiently competent to know of and attend to that 
proceeding, also to employ solicitors to represent him 
therein. In the spring of 1859 he made a will in favor 
of defendants, and he then knew and at all times since 
has known the inducing causes for sueh will, tts terms 
and provisions and the disposition that he made 
of it. These ana many other like statements of the bill 
show that he was neither weak in mind nor incapable of 
understanding or attending to his own affairs. lor the 
purposes of this suit, however, he masquerades his mental 
capacity, discriminative judgment and retentive memory 
In the guise of Ignorance, Imby cility and Incompetency, 
Kliminate, then, all allegations as to his weakness of 
intellect, and Wwe have left Lourt bald averments that he did 
not discover until the first day ot July, ISS4, that the de- 
fendants at any time intended to cheat or defraud him, or 
that they or either of them procured, aided, abetted, 
counselled or advised, or had any Interest in the sales of 
his property under the judgments in favor of Ross and 
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Grimm, or either of them, or ‘‘ of any other fact or act of 
fraud on the part of defendants, or either of them.”’ 

He does not inform us however, how, on the first day 
of July, 1884, he acquired knowledge of any of these 
facts, nor what particular facts he then learned. 

He does not tell us what his information was, whence 
it came, nor whether it consists of such matters as to be 
available in evidence. 

He does not tell us what he was doing during these 
many years; nor does he assign any reason for not sooner 
investigating and discovering all matters and things which 
he assumes to have discovered in 1884 and 1885. 

He says that of most of the facts he was only in- 
formed by his solicitors in August, 1885. Here, he is 
evasive; not only are we kept in ignorance as to what par- 
ticular facts his attorneys communicated to him, but are 
left in the dark as to when those attorneys themselves 
made the discovery. In such matters they were his 
agents, and their knowledye was his. His statement too, 
that most thereof were only communicated to him in Aug- 
ust, 1885, can only be taken as expressive of his opinion 
of their relative importance. Moreover, if considered 
numerically, the ‘‘most”’ to which he refers may be and 
probably are merely those unimportant indulgences in 
groundless charges of unsubstantiated fraud. Notwith- 
standing ‘‘most”’ of the facts may have been dis- 
covered but a short time prior to the commencement of the 
action, it may still be true that facts were actually dis- 
covered more than three years before, sufficient upon 
which to have presented a bill stating as good a cause of 
complaint and ground for relief as is set forth in the bill 
on file herein. 

Manning +s. San Jacinto M. Co., 7 Sawy., 435. 


He says that until July, 1884, he remained wholly without 
knowledge of any one of the combinations and acts of 
fraud in his bill mentioned, and until then did not dis- 
cover, know, understand, comprehend or learn the con- 
tents of the $64,000 note and mortgage, or of the said 
several suits mentioned, or the said deed trom himself to 
Tevis, or of the means by which defendants became the 
possessors of his property. But this statement is clearly 
false, and is directly contradicted by other facts alleged. 
Besides, it is but an attempted denial of a knowledge of 
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facts, matters of publie record and judicial proceedings to 
which he was a party, a full knowledge of which the 
policy of the law Imi poses on him and prohibits him from 
disavowilng. 

He says that he never comprehended or understood or 
knew the effect of anv one of said Papers, OF the PUPpPose for 
which they were executed, Or evel) that they Were executed 
until he Was sO acl ised by his soleitors 7 this Case. This. 
like the prec ding statement, is not only false, but directly 
contradicted by oth r avermetlts 11) thie bill, and CVetl if 
not, he is estopped from so alleging. 

These allegations, if standing entirely alone and uncon- 
tradicted, vould not be sutlicient. to invoke the aid of a 
court of chancery after all this delay; but they do not 
stand alone. Tle avers as upon his own knowledge that 
in May and June, ISs6ov, the lefts nelants took possession oft 
his property under aowrit of ejectinent issued In the suit 
of Ross vs. Norris, and to which suit the defendants were 
not parties. Tle makes no pretense of recent discovery of 
this fact, but avers it positively. Ile knew then, and 
IVOr sInce has known, that the defendants were in Posses- 
sion of all this vast property, all that he had in the State 
of California, and that they were enjoying the fruits and 
benefits of it, and holding it adversely to him. 

Ile stands supinely by for more than twenty vears, 
uttering ne word of protest, claim or demand. Defend- 
ants’ possession alone was notice to him of their adverse 
holding, 


Boone «x. Chiles, 10 Peters, 223. 
‘The POSSeSSIOn of land is notice of a claim to it by 


the possessor. 


Such possession was certainly sufficient to put Norris 
pot Mmquiry. 

He might at least have demanded possession and asked 
by what right he was kept out of his own. Tle might 
have brought suit in ejectment and compelled defendants 
to show their title and how derived from him, if any such 
title they had: or he might have filed his bill of discovery then 
as he has done now in this suit, to ascertain by what right 
defendants claimed to withhold his property from him. 

lt affirmatively appears that each and every link in the 
chain of defendants’ title was a matter of public record. 


4] 


Had Norris done the very first thing that would occur 
to the mind of the most ordinary man and gone to 
the records of Sacramento County, he would have ascer- 
tained the precise title by which the defendants claimed 
to own this property. Not only would he have found the 
several deeds, but he would also by such deeds have been 
referred to the suits and judgments under which they 
issued, 

In the language of Wood vs. Curpenter, “ It will be ob- 
served that there is no averment that during the long 
period over which the transactions referred to extended, 
the plaintiff ever made or caused to be made the slightest 
inquiry in relation to either of them. The judgments 
confessed were of record and he knew it. It could not 
have been difficult to ascertain, if the facts were so, that 
they were shams. The conveyances * * *~ were also 
on record in the proper offices. * ~ * Proper diligence 
could not have failed to find a clue in every case that. 
would have led to evidence not to be resisted. With the 
strongest motives to action the plaintiff was supine. If 
underlying frauds existed, as he alleges, he did nothing to 
unearth them. It was his duty to make the effort.” (101 
U.S., 189-140. ) 


In 1869 the ten years df mental disability having ter- 
minated, appellant at once became suspicious. His dor- 
mant faculties were then aroused. Ile then knew, or 
thought he knew, that there was something wrong. He 
knew then, if he never knew before, that defendants were 
in possession of and claiming to own all the property 
which he had previously owned and were excluding him 
from the enjoyment thereof. He knew then—at least 
he so alleges—that the trust and confidence so long reposed 
In them had ceased. ‘There certainly must have been sug- 
gested to his mind some cause for this sudden loss of con- 
fidence; something necessitating a thorough investigation 
on his part. That he did undertake such investigation 
er crgeme™ te | appears, for, he alleges, that ‘‘ in ISG9D he “p- 
plied to Hf. . Beatty, who had in some earlier cases been his 
attorney, for informal hon concerning his attairs with defe Le 
» CH / wos advised hy hain thet he could not «aet for him (fs 
he hud heen employed hy the etendants.”’ ( Trans., fol. YS.) 

fully fifteen vears before filing this bill, his attention 
was in fact directed to the subject, and he then had suffi- 


ants 


ee A Rie cmt ei a te tS al hi A Bhan it te i itillltiale . 


42 
cient knowledge—whatever it may have been—to induce 
him to seek the advice of an attorney and ask for light 
upon his wrongs. The reply of Mr. Beatty—‘ that he could 
not acl for hain (is he had hee ii employed hy the defendants “—— 
was well calculated to excite attention, intensify suspicions 
already aroused and call forth greater activity and 
further investigation. It, alone,was sufficient to put one on 
his guard and call for inquirvy—and therefore it was notice 
of everything to which such inquiry might have led. The 
fact of Norris having gone to an attorney for information 
shows that, as early anvhow as 1869, liis mental condition 
was such as to enable him to comprehend the situation 
and that his affairs were the subject of intelligent consid- 
eration with him. The only reason assigned for not pur- 
suing the investigation is that Beatty was the only attor- 
nev then living who knew anything about the matter, and 
he could not, himself, put other attoriievs in) possession of 
the facts, for the reason that he did not know them him- 
self. But, as said by his honor in the court below, ‘‘ he 
did not need to know anything bevond the fact, that he 
once owned this property, and that these defendants were 
now in notorious wrongful possession, claiming title by 
some means which must have come through himself. 
With this information, the veriest tyro in the profession, 
or any non-professional man of ordinary intelligence, 
without the slightest difficulty, would have been able to 
unearth these frauds, if any existed, and bring them to 
light.” 

The evidence consisted then, as now, in. matters 
which were of public record, and an investigation insti- 
tuted then, if followed up, would have resulted in precisely 
the same information as that obtained woe, 

Those records constituted constructive notice to com- 
plainant of the existence of the documents recorded and of 
their contents (Tlittell’s General Laws, See. 667): and it is 
hot competent for him to assert that he did not know that 
which the law saves he did know. ‘* Constructive notiee, in 
its nature, is no more than evidence of notice, the pre- 
sumptions of which are so violent that the Court will not 
allow even of its being controverted.” 

Sugd. Vend., *1041. 

Kven now, according to the allegations of the bill, 
appellant obtained all his knowledge of the facts from 
strangers—from his solicitors, and not his solicitors from 
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him. And his solicitors could have had no personal 
knowledge, and are not claimed to have had any, except 
such as is open to all men; for Beatty is alleged to have 
been the only attorney in 1869 then living, who had any 
information as to his affairs. 

Notwithstanding his statement to the contrary, he must 
be held to have known, both constructively and as a fact, 
of the deed of June 23d, 1863, recorded September 10th, 
1863 (Hittell’s General Laws, Sec. 667), for though in one 
place he denies actual knowledge thereof, still from his 
statement of the circumstances under which it was made 
—‘‘ still relying upon defendant,” ete.—he shows actual 
knowledge of the transaction itself. Besides, this deed 
being recorded must have been acknowledged by Norris. 

He knows, and has known since 1862, that the defend- 
auts had been committing waste and cutting and selling 
large quantities of wood from the rancho and receiving a 
large income from said property. 

He knows and has known about the contract between 
the defendants and the Lisles Bridge Company. It is 
significant in this connection that his averment as to the 
amount of tolls received is made upon information and 
belief, plainly showing an intention upon his part to aver 
positively and as of his own knowledge the other matters 
alleged. | 

Then, as if seeking to render entirely certain the insuf- 
ficiency of his excuses, he tells us that in 1869, after con- 
sultation with Judge Beatty, and learning of the suspicious 
circumstance that he had been retained by the defendants 
in relation to this very property, he, Norris, concluded to 
accept the atiatius of his amdiPs as he found the jit, Whatever 
else he may have found at that time, he certainly found 
that the defendants were then in possession of these prop- 
erties, and claimed to own the same adversely to him. 
Such, at least, was the situation which he knowingly ac- 
cepted, and in which he deliberately acquiesced until the 
period of limitation had run five times over. Moreover, 
by the use of the word ‘‘found’’—for a finding is but the 
result of a successful search or investigation—he has, 
though perhaps unwittingly, confessed that he was fully 
posted and informed of defendants’ acts and transactions 
relative to his properties, for whatever be now the real 
truth and history thereof was true then, no new matters 
or circumstances having arisen in the interim. 
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He was then informed of the wrongs which he claims 
had been done him, or at least was placed upon inquiry 
and had notiee of such facts as would have led to a revela- 
tion of the whole matter: but he determined then to ae- 
cept the sItuation and by =) doing has walved every right 
of action he hay have had, lor lifteen VveaTs—ii century 
in the older world—he adhered to his determination and 
held his peace: but now he seeks to reopen the past, in the 
hope that time may have accomplished what facts failed 


to achieve. 


As is said by the Court below. ‘‘ If the allegations of 


this bill be true. it discloses one of the most remarkable 
and incomprehensible instances of a want of attention to 


one’s own highest interests ever presented to a court of 


justice, With aniple means of information at his COll- 
mand, to guide him to the truth, he made no effort to 
ascertain it for nearly ao quarter ofa Century after the de- 
fendants had obtained a tithe to all this) property, and 
placed themselves in oan adverse and = hostile attitude. 
Even if he was net in a sufficiently healthy mental and 
physical condition to attend to lis affairs for ten years 
ulfter the yy rlormiance of the acts complained of, there In 
nothing to indent that he was not wholly competent 
during the following fifteen years immediately preceding 
the filing of the bill.” 

“The complainant appears, from the allegations of the 
bill, to have had such knowledge, as would have enabled 
him, by the use of the slightest dilivenee, to ascertain all 
the facts constituting the frauds charged, if any such there 
were, and that if is his own fault, if he did hat inform 
himself ot tha true condition of his affairs. lle Mitist, 
therefore, be deemed to have had knowledge of the facts 
constituting the fraud, for, at least, fifteen years before the 
filing of this) bill. The fact that the complainant Once 
owned these valuable properties: that he had = entrusted 
them to the hiahavement of thes defendants: tliat they 
Were TOW in adverse POSSeSslON, claiming tO own them: re- 
ceiving for their own use and benefit all the rents and 
profits: the fact, if it be a fact, that complainant had re- 
ceived no consideration for them, and the facet that any 
convevalce from hint must, necessarily, have been hiatters 
of public record—and they are alleged to have been, in 
fact, of record—were, necessarily, known to complainant. 
In the language used in Manning vs. Sun Jacinto Tin Co, 
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7 Saw., 432, equally applicable to this case: ‘‘They are such 
facts as must, necessal ily have put the complainant siti upen 
Inquiry, and have long ago led to the discovery of the frauds. 
They were facts, which they were bound to notice, if they 
did not do so in fact. They furnish a clue, which if  fol- 
lowed with reasonable diligence, would not require fifteen 
years to le ad to the fraudulent acts of the parties ¢ harged. 

, Certainly, the known facts were sufficient 
to arouse suspicion, ane a enable the complains int to file a 
bill-of discovery * * long ago. * Parties 
cannot disregard known facts, that lead to frauds affecting 
their rights, and in the language of Mr. Justice Bradley, 
‘then claim exemption from the laws that.control human 
affairs, and set up a right to open up all the transactions 
of the past. The world wust move On, and, those who 
claim an interest In persons, or things, must be charged 
with knowledge of their sfufus and condition, and of the 
vicissitudes to which they are subject. This is the foun- 
dation of all judicial proceedings ¢# rem.”  (Broderick’s 
Will, 21 Wall, 519.) It must not be forgotten, not only 
that the world ‘moves on,’ but that in this age and coun- 
try, it moves rapidly. Three vears now, and especially in 
California, is longer in events and progress, than twenty 
years, some centuries ago, When the statutes of limitations 
were adopted in England. Parties cannot lie down to sleep 
on theirrights, and on waking up many years afterward, 
finned them in the same condition as that in which they were 
left.’ 

If the open, known, notorious facts suggested in the 
bill, and apparent upon the public records of f the country, 
did not, in fact, put the complainants ike. upon In- 
quiry, and lead them to a discovery of the frauds charged, 
at least sufficiently to afford as good a basis upon which to 
file a bill of discovery, containing general and sweeping 
charges * * * as that upon which the present bill 
rests, they must, indeed, ‘have been grossly neglectful of 
their own interests.’ ’ 


The Court below sustained the demurrer, and, holding 
that it was manifest that the bill could not be truthfully 
amended so as to remove the objections suggested, dis- 
missed the bill. 

We respectfully submit that upon the grounds above set 
forth, and tor the reasons there assigned, the Court below 
properly sustained the demurrer to the bill, We also sub- 
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mit, that the dismissal of the bill, without leave to amend, 
upon the ground that it was manifest that it could not be 
truthfully amended, was a proper exercise of the discretion 
of the Court. 

Amendments are allowed im the sound discretion of the 
Court in furtherance of justice, and not at the caprice of 
one who has manifested a disposition to make reckless 
allegations in matters of the gravest import. 

Allowing or refusing to allow amendment of pleadings 
is discretionary with the lower Court, and its decisions 
In this behalf are not reviewable on appeal. 

Sheehy +s. Mandeville, 6 Cranch., 267. 

Chirac +s. Reinicker, 11 Wheat., 280. 

U.S. vs. Buford, 3 Pet., 12. 

National Bank +s. Carpenter, 101 U.3S., 567. 

Rules in Equity, No. XXXYV. 


Review of Appellant’s Authorities. 


We have furnished to appellant’s counsel the foregoing 
portions of our brief, and have in return received from 
them their printers’ galleys of parts of their argument in 
appellant’s behalf. The great distance from San Fran- 
cisco to Washington, and the immediate necessity of for- 
warding this brief for presentation to the Court, precludes 
the possibility of a critical analysis of appellant’s points. 
But as the authorities he cites are substantially the same 
as those he cited to the Court below, we here briefly 
review those already furnished us, and show wherein 
they are not applicable to the points involved. 


Whelan +s. Whelan, 3 Cow., 571-2. Referring to this 
case counsel suggests that ‘“‘the grounds of equitable relief 
need not be directly stated in the bill. lt is sufficient if 
the grounds of relief can be gathered from an examination 
of the whole bill.” 

The law is certainly well laid down in Whelan vs. Whelan 
as an abstract proposition, and as such we do not dispute 
it, but as an authority in support of complainant’s bill, we 
deny its applicability. It takes issue with no proposition 
made by us and conflicts with no authority which we have 
cited. The Court says: 
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‘The bill charges the respondents with fraudulent arti- 
fices, management and undue influence in obtaining the 
deeds. It is however sufficient, if from an examination 
of the whole bill, the facts stated show that the respond- 
ents necessarily had undue influence or control over ap- 
pellant, so that the parties did not treat on equal terms. 
The rule that requires everything essential to the appel- 
lant’s right to be alleged, is then satisfied.” 

This is certainly not an authority for bad pleading, but 
is in line with many authorities going to the effect that 
where the complainant by his bill states facts from which 
must necessurily be drawn conclusions sufficient to consti- 
tute a cause of suit, the bill is sufficient. <A bill may be 
framed in different forms. The ultimate facets constitut- 
ing the grounds of suit may be directly stated; or probative 
facts, which necessarily and unmistakably lead to the con- 
clusion of the ultimate facts essential to a recovery, may 
be set forth, and the courts, to avoid a miscarriage of jus- 
tice, will sometimes tolerate the method. But in this 
instance the pleader has adopted a third mode, and one 
which cannot be tolerated. He has made some allegations 
of ultimate facts, and some of probative facts, and then 
has added other facts contradicting both and demolishing 
his speculative and sham structure. Though he _ has 
alleged fraud, has stated that there was an agency, has 
alleged in general terms a conspiracy,. has set forth that 
he was incompetent to and did not understand the making 
of the Tevis note and mortgage, the judgments pleaded or 
the acquisition of the properties by defendants, still other 
facts recited in his bill belie all these general and specific 
averments, and show indisputably that there was no fraud, 
no conspiracy, no agency after April 2d, 1861, no undue 
influence exercised by defendants, no incapacity or lack 
of understanding or other disqualification on appellant’s 
part sufficient to relieve him from the effects of his own 
acts in his dealings with defendants. 

Whelan vs. Whelan, holds, not that the bill would be suffi- 
cient upon a mere statement of facts and circumstances 
from which fraud or undue influence might be inferred, 
but that, to make it sufficient, the inference must be 
necessurily deducible from the tacts alleged. The case in- 
stead of being an authority against us, is a strong one in 
support of our proposition that the whole bill taken to- 
gether shows complainant to have overreached himself; 


Is 


shows that his averments of fraud and undue influence are 
false and mere fictions of his counsel’s mind, 

It is not enough that, somewhere, in the bill, there be 
found the statement of a tact which, isolated and alone, 
might be deemed issuable, but which, when read in con- 
junction with other portions of the bill, is negatived by 
the recitation of other facts or ¢Clireumstances. kven 
though the pleader were not compelled to allege such con- 
tradictory facts to maintain lis cause of action or ground 
for relief, still, having seen fit to do SQ, he Is hound by 
those otherwise unnecessary and iminaterial averments 
and is subjected to the universal rule in equity that all 
pleadings must be construed against the party pleading. 


Counsel forappellant then enumerate a promiscuous and 
incongruous mass of cases, and adds: 

‘* Most of the decisions cited discuss not only the prin- 
ciples on which a Court of Equity will grant relief in like 
eases, but also questions connected with the doctrine of 
stale claims, and what will excuse delay in proceedings to 
set aside conveyances, or to grant other relief on grounds 
of fraud.” 

They then proceed to review some of the cases named. 
We will treat them in the order they have selected. 


Meador «:. Norton, 4 Sawver 615, and 11 Wall., 442, is 
not in point for the reasons: 

Ist. In that case there was direct and actual fraud, 
properly pleaded and clearly proved. In this case—con- 
struing the bill as a whole—there is no averment of actual 
or constructive fraud, 

2d. Mr. Justice Field, in his decision rendered in the 
Cireuit Court, did not discuss the doctrine of stale claims 
otherwise than as affected by the statute of limitations. 
Ile intimated that, as under the laws of this State the 
statutes of limitations operate as well to bar suits in equity 
as actions at law, he would, were it necessary, so decide 
in that case: but, he held that, inasmuch as the bar of the 
statute had hot been pleaded, it was not before the court for 
consideration, and eould hot be passed upon On) the mere 
suggestion of counsel in argument. He said no word 
about /vches, either as to what constituted laches. or as to 
whether or not they existed in that case. 

od. The question of laches and limitations was not dis- 
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cussed by the Supreme Court on appeal. Mr. Justice Clif- 
ford merely remarked, at the close of his opinion, that 
‘laches and the statutes of limitations are set up In argu- 
ment, but such defenses cannot prevail where the rehef 
sought is grounded on a charge of secret fraud and it ap- 
pears that the suit was commenced within .a reasonable 
time after the evidence of the fraud was discovered.” 

4th. It was expressiv held by Mr. Justice Clifford that, 
under the 15th Section of the act under which the Land 
Commissioners were appointed, the final decree rendered 
by the Commissioners and the United States patent itself 
were conclusive only between the United States and the 
parties claiment, and could not affect the interests of third 
persons. 

oth. Suit was, in fact, brought within the statutory 
period of five vears (Statutes of April Sth, 1S635, Diz S2b6- 
7), for, as appears by the decision, the patent was issued 
on the fourth day of February, 1860, and, as shown by 
the records of the Circuit Court, the original bill of com- 
plaint was filed on the third day of February, 1865. 

6th. The objection of laches and limitations not hav- 
ing been made by demurrer, proof of the facts themselves 
and the times and circumstances of discovery was let in 
on the trial, and cured such defects to which the bill might 
otherwise have been obnoxious; especially so when, as 
recited in the opinion of Mr. Justice.Clifford, it was es- 
tablished that the discovery was not made until after the 
patent had issued. 

ith. Complainants were pot parties to the proceedings 
before the Land Commissioners, and were therefore not 
bound by the adjudications of that tribunal, as was Norris 
by the judgments which he pleads. 

The other propositions of law resolved by Meador vs. 
Norton are not in point. They are: 

Ist. That in the cases before the United States Land 
Commission for California ‘the Government had no in- 
terest in the contests between persons claiming er post 


acto the grant.’ 


2d. That equities between third persons and the con- 
firmee remained unaffected by the decision confirming the 
grant. 

sd. The general doctrine of equity was announced that 
where one procures a title to land which equitably belongs 
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to another he will be declared a trustee on seasonable appli- 
cation of the party wronged. 


Michaud “x. Girod, | Tlow., 505, 1s also inapplicable. In 
that case the vendor was the executor—-the trustee for the 
PUPpose of sale—the holder of a direct, Open and express 
trust—the agent for the sale of the specific property, which 
he, the Very persotl to whom such sale Was entrusted, the 
sole representative of the vendors, himself purchased, 
This double capacity of vendor and vendee—this uniting, 
in Ole individual the conflicting interests Ot cestud que 
trust, as seller, and trustec—whose good offices, eare and 
unbiased judgment ioe bespoken—as buyer, Is hot only 
abhorrent to all principles of equity jurisprudence, but, by 
the laws of Louisiana, is, in terms, declared absolutely 
void, The mere Interposition OF a third person twixt 
Ve ndlor and ye nae makes no difference 11 the transaction, 
and can in no manner render that valid which the law 
says shall be youd. 

ln the ease at bar the circumstances eited by complain- 
ant are radically different. The defendants never occu- 
pied towards coniplainant that position of trust which ren- 
dered their purchase from him, whether directly, or on 
foreclosure sale of the ‘¥ VIS mortyvage, or execution sale 
under the Ross or Grimin judgment void per se. At most, 
however inequitable their purchases may have been (and 
vour Hlonors understand we absolutely deny and indig- 
hantly repudiate the very idea that outside of complain- 
ant’s unsubstantiated and wanton charges, there is the 
slightest indicia of fraud, undue influence illegal or in- 


equitable dealings on defendants’ part), these sales of 


complainant's properties were but voidable at his instance 
and upon petition within reasonable time, but not, as in 
the Michaud CUse, void, Ana is they would hot have been 
void per se had detendants purchased directly and in’ their 
own hames, the mere fact of the purchase having been 
condueted per tiiferposildin  persowdin (which, however, 
under the allegations Oo] the ball, We cle iV) such Interposi- 
tion could, in no manner alter the result, or render that 
vold which, if done directly, would have been but void- 
able. 

We do not know what counsel for complainant mean by 
stating to vour Honor that the case ot Whelan vs. Whelan, 
3 Cow., 537, ‘‘ Is referred to by the Supreme Court of the 


1 


or 


United States, and the principles declared sound in Mi- 
chaud Vs. (riro i. supra. Whelan Vs. Whelan. is not mene 
tioned by the Court or by Mr. Justice Wayne in Michaud 


Vs. (rirvod. 


Whelan sx. Whelan, > Cow... Sou. The questions of 
stale claims, laches and recent discovery did not 
and could not arise in that case, for the reason 
that the conveyance, which was there sought to be 
set aside, was made on the Ith day of Jan., 1821, less 
than two years before the bill therefor was filed, to wit: 
April 20th, 1822.) That case was not decided upon the 
pleadings, but upon a full hearing and proof of all the facts 
alleged. The bill, unlike the complaint in the present 
case, set forth in clear and unequivocal language, grave 
and substantial charges of actual fraud of a son against his 
father. There was no negativing the fraud in that case, 
as there is in this, by other recitations of facts and circum- 
stances showing such charges to be but idle accusations, 
and false in fact. The question there was not, as it is here, 
does the bill, taken as a whole, set forth such a condition 
of facts as to entitle complainant to the rehef sought, but 
whether, Upon the proot addueed., the charges made were 
sufficiently established ta ju iify the interposition of il 
Court of quity. Upon il review of the whole case—both 


.pleadings and «\ idence—the Court of errors held that the 


charges made were sufliciently established, and the relief 
was, for that reason, granted.  Tlere, we say, the complain- 
ant, having seen fit to anticipate and confess some of our 
defenses, has failed to avoid them, and must now be bound 
by them without putting us to further trouble and unneces- 
sury expense. 


Sears +». Shafer, 2 Seld., 268. This case also, like 
Whelan vs. Whelan, was decided upon the faets proved on 
the trial, and is no authority for complainant here. The 
question of sufficleney of a pleading was not involved, nor 
was the objection of the bar of limitations or laches raised 
by answer or demurrer. The statutory defense not having 
been pleaded, was, of course, waived. Whether or not the 
doctrine of laches could have been availed of, without 
having been set up by answer or demurrer, is immaterial. 
The Court, rightly or wrongly having decided that laches 
should have been pleaded, held that the defendants could 


not avail themselves of that defense, and intimated, more- 
over, that even if laches could have heen suggested with- 
out being pleaded, the defense would have been unavail- 
able in the face of the prool that the release which Wis 
sought to be set aside was not recorded or brought to 
complainants’ knowledge until within five years before the 
commencement of the suit, thus bringing it within the 
statutory yy riod. 

That case bears no possible analogy to this, and if it be 
cited simply as one case in which relief was granted on 
equitable considerations, we must consider how widely the 
facts differ from thos alleged by the complainant here, 
There, there Wiis a \ lolation ofa direct and CXpPPress trust. 
The ties of blood and affeetion as well as confidence and 
the trust relation, were betraved. A designing and dis- 
honest trustee of the little fortune of a dying costing pire 
fvust—his own sister—contrived to deceive and persuade 
her into disinheriting her children for his benefit. No 
one will dispute the proposition tliat a Court of Rquity 
will grant relief against fraud in a proper case, and the 
facts proved in Sears vs. Shafer, clearly bring it within 
that cate vory, But it is diffieuit to pereelve how the eit- 
ne Of Cuses, in which reli { leas heen vranted, ana wherin 
the facts are not similar to those here set uy, Ciill establish 
the sufficiency of this complaint, 


Gardner +x. Ogden, 22 N. Y., 527, is inapplicable, for the 
reasons that Ogden, Jones & Co. were emploved by plaint- 
iff to sell the lots in cyte stion, ana therefore eould hot 
themselves become the purchasers: that the two characters 
are inconsistent. for  enplor eimeal TALL ed eeuiees poorest, 
renditor vendit quam martino potest; and that Smith and 
Hathaway, the clerks of Ogden, Jones & Co., complain- 
aunt's brokers, stood in no better position than the brokers 
themselves, and Were equally pore clude d from purchasing. 

Defendants here Were heverP emploved to sel] complain 
“ants properties, and did not, in) fact, make such sales, 


Brooke +x. Berry, 2 Gill, 85. The questions of laches 
and want of diligence were not in the case. The deed to 
Win. F. Berry, which it was sought to cancel, was made 
June 2st, 1859. Its very existence was not known or 
suspected until some time mn the vear 1840; whilst suit was 
brought on January 27th, 1541—less than two vears atter 
the making of the deed. 
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Nor is Brooke vs. Berry any more authority for complain- 
ant here, on the general principles of equity jurisprudence 
In cases of fraud, imposition and undue influence. We 
do not and never have denied these principles, but we do 
deny that complainant has presented such a case as to call 
forth their exereise in his behalf. 

The learned counsel for complainant seem to have con- 
tented themselves with collecting a promiscuous mass of 
reported cases, upholding and affirming many general 
principles of equity jurisprudence without considering 
their applicability to the particular facts and circumstances 


now under consideration. Many of the cases cited by 
them they evidently have not read, or if read, have not 
comprehended. kon Instance, as to this very Cuse of 


Brooke vs. Berry, they set forth that the controversy was 
one between father and son. The report, however, shows 
that it was nothing of the kind. 

Counsel attempting to apply the principles of Brooke ys. 
Berry, say that ‘‘the Court in that case found no actual 
fraud: whilst here in this case actual fraud is admitted 
by the demurrer.” 

We deny any such admission. Under rules of pleading 
Loo well establish d to need further recitation of authori- 
ties than those already cited by us, a demurrer admits 
only those facts which are well-pleaded. It does not ad- 
mit, and never has been held to admit, general or specific 
statements in one paragraph, disproved, denied and shown 
to be false by facts recited in another paragraph. And, 
so construing Complainant's bill, we submit that, taking 
the whole of it together, and cutting from it all those 
would-be charges of fraud which their unavoided con- 
fessions disprove and destroy, there remains nothing 
which our demurrer admits as fraud, undue influence, 
itleraprcle ., or breach of trust. 


The Broderick Will Case, 21 Wall., 505, has already been 
cited and relied Upotr by lls. Your Ilonors are perfectly 
familiar with the case, and further comment thereon from 
us seems supertiuous. The main points involved were 
finality of judicial proceedings directly attacked and 
laches in seeking to reopen controversies long settled. If 
the facets im that case were, as said by the Court, matters 
of great public notoriety, how much stronger in our favor 
are the cireumstances of this case where all the acts coim- 
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plained of and sought to be ripped open were not only 
facts and proceedings to which complainant was himself 
a party, but matters of public record and notoriety for 
more than twenty years past. 


Kerrick +x. Bransby, 3 Brown’s P. C., 585. 

Webb +x. Claverden, 2 Atkyns, 424. 

These two cases are evidently taken from the opinion of 
the Court in the case of Broderiel ' Wall, They conthiet 
with no proposition contended for by us. 


Bond +s. Hopkins, | Sch. & Lef., 415. The substance 
of the decision is contained in the syllabus, and is as fol- 
lows: 

ss Lapse of time shall not prejudice ad person who has 
title, while seeking il discoye ry of that title from Persons 
whio have possessed themseives (rf thie evidences of it. 
Parties obtaining wrongful POSSESSION, ane setting up a 
false tithe (under color of instruments finally condemned) 
during the investigation of which they are protected in 
their possession by the Court, shall not avail themselves 
of any length of possession, pending the investigation, as 
a bar to the person who ultimately proves to have the 
right. The true meaning of the statute of limitations, as 
upplied to titles to land, is, that the party should have 
twenty vears during which it should be open to him te 
proceed to assert lis title. Though the statute of limita- 
tions does not apply in terms to proceedings In equity, vet 
such proceedings are affected by analogy to the statute; so 
that. in vrenernl if i TEE bi euilty cr] such laches in pur- 
suing his equitable title as would bar him at law, he shall 
be barred in equity. But equity will remove the legal bar 
procceding from lapse of time, as it would any other legal 
ndvantage if souelhit to he Lim (| unconsclentiously, 

“AN bill filed in 175% by Hl, pretended to be a devisee, 
charging that B, the only son of testator was illegitimate, 
gud making Moa party (who in case of B's illegitimacy 
was heir at. law to testator): Issue of devisavit vel non 
directed. TL and B proceed .to the trial of that issue, M 
taking no part Init: The issue tound in the negative and 
bill clismiissed in laa. Ona bill tiled in 1776 by Bb for 
the possession and title deeds, he has an equity against 
H’s ever insisting on the will or the illegitimacy, and also 
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against M’s insisting on the illegitimacy, after having de- 
clined to contest it on the issue.”’ 

No comment is required to show that complainant gains 
nothing by the citation of Bond ys. Hopkins, 


Hovenden +x. Annesley, 2 Sch. and Lef., 607, sustains 
the statement made by counsel that, ‘‘ with respect to the 
operations of the statutes of limitations Upon cases of trusts 
in equity, the distinction is, if the trust be constituted by 
the acts of the parties, the possession of the trustee is the 
possession of the cestus gue trust, and no length of posses- 
sion will bar; but if a party is to be constituted a trustee 
by the decree of a Court of equity, founded on fraud or 
the like, his possession is adverse and the statute of limit- 
ations Will run from the time the circumstances of the 
fraud were discovered,.”’ 

In this connection we tuke occasion to call attention to 
the following principles clearly enunciated in that case: 

Ist. Courts of quits act, In cases of purely equitable 
cognizance, In analogy to the statute of limitations, but 
In cases of concurrent jurisdiction, they act in obedience 
to the statutes; and upon all legal titles and legal de- 
mands, Courts of Equity are bound by. the statutes of 
limitation: 

2d. ‘If the case as stated in the bill does not entitle the 
plaintiff to a decree, a deniurrer will Tre: and 

Sd. The Court Canhotl attend to circumstances of dis- 
tress or embarrassment, as ali eCACUSC for laches, whereby 
the demand has become barred by length of time. 


Harding +x. Handy, 11 Wheat., 105, is not in point, for 
the reason, amongst others that it does not appear that 
objection to the sufficiency of the bill was made by demur- 
rer. The defendant, answering, waived such right to 
object, and it was held, after trial, that the allegata were 
sufficient to support the ;rolefa. The Court in that case, 
after hearing all the proof and believing the evidence 
adduced on behalf of plaintiff and rejecting that on behalf 
of defendant, held, as under such circumstances it could 
not help holding, that the deed of May 9th, 1805, should 
be deemed a trust in favor of the heirs of Comfort 
Wheaton. It is to be nated that in that case Handy ae- 
quired the property pursuant to an agreement made by 
him with the children of Comfort Wheaton, afterwards 
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plaintiffs in the case, by which it was understood and 
agreed that he should take t hae Merve legal title from (‘om- 
fort Wheaton, manage and control the properties, support 
and maintain Comfort himself during his life time, and 
after his death convey the properties to Comfort’s heirs. 
Whilst this agreement, resting merely in parol, could not 
be introduced to establish an express trust, it could be and 
Was Introduced as a material and controlling factor in the 
case, showing fraud in the conversion of the property by 
Handy. No such agreement, facts or circumstances are 
pretended or even hinted at in the case at bar. 


Rumph +s. Abercrombie, |!2 Ala., 64, was decided upon 
ample proof under sufficient allegations properly pleaded, 
and in no manner negatived. The case differs so radieally 
from that at bar that comment is superfluous. 


Webster +s. King, 35 Cal., 548. Ejectment for a tract of 
land in San Francisco. 


The case is in no way pertinent. There an agent was 
employed for the Very purpose of procul Ing a certain out- 
standing title for his principal, Instead of doing so he 


took the title to himself and thereby became trustee for 
his employer. 


Taylor +s. Taylor, 58 How., 199. The faets of that 
ease are so radically different from the facts of this 
that comparison is Impossible. In that case the con- 
vevance sought to be cancelled was a contract between 
parent and child, operating by its terms exclusively 
for the benefit of the former, and to the prejudice of the 
latter; for it transferred from her a valuable interest, by 
the very terms of the transaction admitted to be legally 
and absolutely hers, and by the same terms transferred it 
without the shadow of an equivalent received or proffered, 
and for which, the testimony conclusively shows, none 
could possibly be given. Fraud, oppression and deceit 
were largely resorted to by the parent and directly brought 
to bear upon, and so used as to harass the child that she 
was finally coerced into executing a deed which was in no 
sense her voluntary act. Not only was the Court in that 
case bound to set aside the convevance on ihe ground ot 
fraud, but it would seem from the facts alleged that the 
plaintiff there might have avoided her deed on the ground 
of duress alone. 


a 
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In this case it is not, and in the face of the judgments 
pleaded, cannot be pretended that Norris was forced or 
persuaded to convey the property to defendants by any 
act or precurement of theirs. On the contrary, the prop- 
erty Was sold under the watchful eve of a Court of Equity, 
for the purpose of paying a just debt, and that, only, 
after a two vears’ litigation, wherein he himself was a party 
actually and personally participating. 


Davoue +s. Fanning, 2 Jolin Ch., 256, is no more in point 


than the rest of the cases cited by complainant, The pe- 
culiarities of the cuse were much the same as in Michaud 
vs. Givod, distinguished, vufe. It was the case of an exec- 


utor, the trustee of an express trust, purchasing for him- 
self, or—-as seems to have been the facet in that particular 
case—for his wife, which was but the same thing, at his 
oOWll sale, but per suite pproselarin Personae, the subject-mat- 
ter of his trust. 


Keech +x. Sanford, 3 Ey. Cas. Abr., 741, 
Whelpdale +x. Cockson, | Ves.f 9%: 5 Ves., 682, 
Whichcote »~. Lawrence, *} Ves., 740, 
Campbell +x. Walker, 5 Ves., 675, 

Ex parte Reynolds, 5 Ves., 77, 

Ex parte Lacey, 6 Ves., 625. 

Ex parte Hughes, ¢) Ves., 617. 

Ex parte James, 8 Ves., 557. 

Ex parte Bennett, I) Ves., 555. 

Randall «sx. Errington, 10) Ves., 423; 5 Bin., 54; 4 Bin., 43. 

Jackson +x. Van Dalfsen, 5 Jolin., 45. 

Munro vs. Allaire, 2 Cai. Cas. in Er., 183. 

Y. B. Co. wx. Mackenzie, 8 Bro. P. C., 42. 

These thirteen cases collected by complainant’s counsel 
from the decision of the Chancellorin Davowe ys. Funning, 
are each and all of them cases of express trusts, and there- 
fore not applicable to this case. They are most of them 
eases where the trustee, employed tosell, himself purchased. 
Kae porte James, however, is slightly different in its details, 
though not in its principle. There the bankrupt commis- 
sion was entrusted with the sale. Jones, the purchaser at 
the sale, was solicitor to the commission, employed as such 
in the very matter of the snle, and therefore was subjected 
to the same prohibition or restrictions as to purchasing 
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that his principals, the bankrupt commission, or the mem- 
bers thereof, would have been themselves. 


Cota +s. Jones, 8 Pac. C. L. J., 1044, is, for many and 
manifest reasons, no authority whatever. In that case, 
an ignorant Spanish woman unable to read or understand 
the English language, possessed a one-eighth interest in 
a certain estate then in probate. She was wholly ignorant 
of the condition of the estate, and of the value of her 
interest therein. The defendants, for the purpose of 
cheating and defrauding her out of her share of the estate, 
falsely and fraudulently represented to her that it was of 
little value, and thereby induced her to part with her in- 
terest for an Inadequate consideration, In this case there 
were lo representations made Lo Norris, nor Was he in- 
duced to act by any false or fraudulent statements. The 
values of the properties were as well known to him as they 
were to the defendant. The amount of his several indebt- 
edness to Teyvis, Ross and Grimm were also known to him, 
and it was only because he would not pay these debts that 
his properties were seized upon, and, under due process of 
law, sold to pay his obligations which he, like many an- 
other pioneer of early times, shirked and evaded as long 
as possible. If there was any inadequacy of price between 
the amounts for which they were so sold, such inadequacy 
was known to him at the time—the judgments pleaded 
prove that knowledge—and he could have taken such steps 
Lo redeem or otherwise recover the properties as might 
have been expedient. 

In Cota vs. Jones, the plaintiff alleged that she had al- 
ways been ignorant of the fraudulent practices by which 
the defendants obtained from her the conveyance of her 
property until they were brought to her knowledge by the 
Investigations of counsel about two months before the com- 
mencement of the action, and there is nothing in her 
complaint, so far as the report shows, to belie that state- 
ment. In the Norris case, though it is stated in general 
terms that complainant knew nothing of the alleged frauds 
until informed thereof by his counsel, it is not shown, as 
it is in the Cota case, when the counsel themselves made 
the discovery—a fact which should clearly appear, for the 
knowledge of his counsel in that respect was the knowl- 
edge of complainant himself. Besides, his general asser- 
tion of recent discovery is disproved and shown to be 
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false by many other allegations of facts, as we have al- 
ready pointed out in our opening brief. 

Again: In the Cota case the facts themselves constitut- 
ing the frauds were not known until within three years 
before commencing her action, otherwise the decision ren- 
dered would have been in conflict with Section 338, Sub. 
4,C. C. P., whilst in the Norris case the facts themselves 
were at all times known. It was only the conclusion that 
fraud might be inferred which was discovered, and not the 
existence of theretofore unknown facts which constituted 
fraud, 

But Cota vs. Jones is no authority, in complainant's 
favor, for the further reason that the opinion of Mr. Jus- 
tice Mckee, in 8 P. C. L. J., cited and relied upon by 
counsel, is neither law in that case nor authority in any 
other. Because the decision rendered in Department One, 
January 20th, IS82, was, on February 17th, 1882, set aside 
by the Supreme Court in Bank and a rehearing granted, 
upon which rehearing the judgment of the Court below 
sustaining defendant's demurrer to plaintiff’s complaint 
was affirmed, 

(See records and proceedings of Supreme Court of 
California in Cofa vs. Jones, a certified memorandum of 
which we have appended to the original of this brief.) 

The fact that the case is not reported in the California 
reports shows that the Supreie Court of California does 
not recognize the decision as authority. 

All of these matters we called special attention to In our 
argument in the court below. We are somewhat surprised 
at the persistency of counsel in citing Cote vs. Jones as an 
authority when he was fully notified of its non-existence. 


Sublette +x. Tenney, ‘) Cal., 424, cited by complainant, 
loes not sustain his proposition that a mere allegation in 
an action for relief on the ground of fraud, ‘‘ that plaint- 
iff did not discover the fraud till,” ete., is sufficient. That 
was ‘fan action for relief on the ground of fraud,” and 
was comnunenced three years and forty days after the trans- 
action complained of. The complaint contained no ex- 
planation or excuse for plaintiff's laches, and contained 
no averment of concealment or recent discovery. The 
statute of limitations was invoked by demurrer; the 
demurrer was sustained,-and judgment entered for 
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defendants; plaintiff appealed; and, on appeal, the judg- 
ment was affirmed. 


The Court, by Mr. Justice Field, held that the statute of 


limitations was good, as a bar, in the absence of all allega- 
tions of recent discov’ ry; but did not intimate an opinion 
as to what would amount to a sufficient allegation upon 
that point. It was considered essential that recent dis- 
covery or other facts preventing the bar should be pleaded; 
and we must understand that if it were necessary to so 
plead in order to state a case not obnoxious to the statute, 
it was requisite that the facts constituting the excuse 
should be pleaded with the same directness and particu- 
larity as any other essential or material fact. A fact not 
well pleaded is, when objected to by demurrer, considered 
as not pleaded at all. The bill in this case, failing to 
show by any suflicient averments, a valid and legal excuse 
for complainant’s long delay, is no better than the com- 
plaint im Swhletle vs. Teauey. 

Hayden Us, Hayden, 6 Cale, 3S3zZ. was a direct proceed. 
Ing to set aside a judgment. It is not an authority to 
show how bare and slight a pretense of discovery, within 
three years before suit, of facts constituting fraud will sat- 
isfy the requirements of equity pleading. The report of 
the case does not quote the averments of the complainant 
in this behalf; but from the opinion it would sCCTHI that 
the reeent discovery oft facts coustituting the fraud was 
properly pleaded. From Judge Belcher’s statement, the 
pleadings in that case were radically different from those 
inthis. The Court does not, in that case, assert that a 
bare averment of recent discovery, even where such aver- 
ment is not contradicted and its falsity exposed by other 
facts shown by the bill, is sufficient. It is therefore not 
1hh Support of complainant's position, 

Currey vx. Allen, 34 Cal., 257, was an action to enforce 
a trust arising out of the following facts: The defendant, 
being plaintiff’s agent, bid off certain real estate sold un- 
der execution on a judgment in favor of the plaintiff; the 
amount bid was credited on the execution and = the costs 
paid by plaintiff, and the agent fraudulently took the Sher- 
iff’s deed in his own name. The plaintiff did not dis- 
cover until after the deed was made that the agent had 
made the purchase in lis own name, and then prompily 
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and within two vears brought his suit. The cause of 
action accrued when the deed was made, and no question 
as to the sufficiency of the complaint arose in the case. It 
has no similarity with, or application to the case at bar. 


Sears +x. Shafer, 2 Seld., 275, is not an authority upon 
any question as to the sufficiency of a pleading. On ar- 
gument, counsel tor defendants claimed that as the release 
sought to be set aside had been procured twenty-six years 
before suit, the claim was stale; but the Court say: ‘‘It 
is sufficient to say to that argument, that there is no such 
ground assumed in the defendant’s answer, and if it had 
been, then there is no evidence that fraudulent procure- 
ment of the release was known to the plaintiffs till they 
were placed on record, and less than five years elapsed 
from that event before the tiling of the bill.” 


Moore +x. Moore, 56 Cal., 90. We much doubt the 
soundness of the decision of Department 2, in this case, as 
to the sufficiency of pleading reeent discovery. — But, 
such decision, good or bavcl, cannot control this Court in its 
construction of appellant's allegations as to lack of knowl- 
edge ania recent discovery. lor, iis said by Mr. Justice 
Ilarlan rl Nivhy vs. Leohke Show oe Railroad, Ivo UL. SS. 137, 
‘while the Courts of the Union are required by the stat- 
lites creating them ta accep iis rules of decisions, in trials 
at common law, the laws of the several States, except where 
the Constitution, laws, treaties and statutes of the United 
States otherwise provide, their jurisdiction In equity can- 
not be impaired by the local statutes of the different States 
in Which they sit. In Unsted States vs. Howland, 4 Wheat., 
(OS, 115, Chief Justice Marshall, speaking for the Ceurt, 
said, that as the Courts of the Union have a chancery 
jurisdiction in every State, and the judiciary act confers 
the same chancery powers on all, and gives the same rule 
of decision, its jurisdiction must be the same in all the 


states, 


Brown «. Burbank, ti} Cal., 99, is not a parallel case. 
‘ot only was that a case of the trustee of an eCXpress trust, 
the administrator of the estate, taking property to himself, 
or in the hame of his wife, like in the cause of Dave we Vie 
hun nen, but also one W here the grand-parents, standing 
in /oco pare nti, by false and fraudulent representations, 
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directly made, induced their grand-child, a young girl 
just come of age and wholly ignorant of the fact that 
her rights were being affected, to unwittingly part with 
Valuable properties without the shadow or pretense of 
il consideration, Save the Court: Tee plaintiff, while 
still an inexperienced girl, still under the care and control 
of her grand-parents, still subject to the influence acquired 
by them in the double relation of parents and guardians 
of her person and Cstate, accustomed to consult their 
wishes and obey their commands, ignorant of her rights, 
purposely misled and kept in ignorance by those to whom 
she naturally looked for the protection of her interests, 
without the aid of legal advice or time for reflection, made 
a conveyance of her whole estate without any valuable 
consideration to one standing in /oco parentis. That a 
deed obtained under such circumstances cannot be permit- 
ted to stand is one of the clearest propositions.” 


Judiciary Act of 1789, Sec. 54. 

U. S. Revised Statutes, Sec. 721. 

Counsel for complainant certainly do not understand 
the first principles of this case— Nerves vs. Haggin. They 
refer Vour Hlonors to the Judiciary Act of 17 So, Sec, od, 
and to the Revised Statutes, Sec. 721. We have never 
heard the provisions of these Acts disputed, and we do not 
propose to be the first to make such Quixiotie attempt. 
THIS wa seal equity, 


Gates +s. Andrews, 37 N. Y., 657, holds that if the 
cause of action does not aecrue until after the discovery 
of the fraud, the statute runs from the time the cause of 
action accrues and not from the time of prior discovery of 
fraud. 


Boyd +x. Blankman, 2!) Cal., 21-46. In this case the 
property which was the subject of controversy had been 
fraudulently conveyed to a third person, but in seeret trust 
for the defendant Blankman. The Court held that 
although plaintiff was bound with knowledge of the deed 
to the third Person, such knowledge Was hot equivalent to 
notice of the secret trust in favor of Blankman. 


Erickson x. Quinn, 47 N. Y., 412, holds that knowledge 
of the existence of a conveyance purporting ou its face to 
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be made for a valuable consideration, is not equivalent to 
knowledge that the convevance was made without any 
valuable consideration. and has no application here. 


McMahon +x. McGraw, 2) Wis., 622. In this case the 
Court says there is no constructive discovery. This is 
contrary to the Equity and Federal precedents which we 
have cited, and is therefore entitled to no weight. 


People +». Blankenship, 52 Cal., 619. We do not see the 
applicability of this case, in appellant’s favor. 


Parker +x. Kuhn, 21 Neb., 418,425. Appellant’s reliance 
upon this case in support of his bill is inexpheable, in as 
much as it approves and follows Badge Ye VS. Badger, SH pre, 


Hughes +s. F. N. B., 110) Pa. St., 428. A case of express 


trust and active attirmative acts of concealment. 


O’Dell +x. Rogers, 44 Wis., 156, 185. Involves the ques- 
tion of what constitutes the ‘‘ reasonable time” within 
which the contracts.of a minor must be disaflirmed after 
he reaches majority, and is not at all in point. 


O’Dell +s. Burnham, 61 Wis., 568. The facts of this 
case show diligent inquiry leading to discovery, and afford 
no parallel with the facts alleged in the bill. 


Oakland +x. Carpentier, 15 Cal., 540, has not the re- 
motest application. 


Bradford +x. McCormick, 32 N. W., 95. This was an 
action at law upon a legal cause of action, the existence 
of which had been fraudulently concealed. 


Tompkins +s. Hollister, (0) Mich., 470. This was a case 
of active concealment by affirmative acts and representa- 
tions by a co-executor in his capacity as such. 


Vigus vx. O’Bannon, 115 I1]., 356. This case holds that 
the rule that in cases of fraud the statute of limitations 
begins to run only from the time of the discovery of the 
fraud, does not apply whe the party affected by the fraud 
might, with ordinary diligence, have discovered it, and is 
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not inconsistent with the cases cited by us; nor does it 
sustain the sufficiency of the allegations of the bill. 

Baily UN, Glover, 91 Wall... 342 This was a case of active 
concealment of fraud by affirmative acts of the guilty party, 
and the decision rests solely por this eround., 


Michaud x. Girod, 4 How... 503. We have already noticed 


this case. 


Prevost +s. Gratz, 6 Wheat., 451. This was a case of 
alleged express trust resting upon parol evidence, and has 
ho application here. 

Hayden +x. Hayden, 46 Cal., 335. Action to set aside a 
judgment obtained by fraudulent publication of summons 
In an action to quiet title. This was a case of active con- 
cealment in which plaintiffs were put to sleep by false and 
fraudulent representations. 


Duff +x. Duff, 71 Cal., 531. This was said by the Court 
to be a case of concealed fraud, anid especial observation 
is made of the fact that the deeds alleged to be fraudulent, 
were not alleged to have been recorded: and conceding 
that the plaintiff was bound to look at the county records, 
it did net appear that they would have given him any in- 
formation. 


Tracy UN, Sackett, 1 Ohio St., 54, and the cases therein 
cited, viz.: 

Gartside +x. Isherwood, | Brown's Ch., 560. 

Cruise «x. Christopher’s Admr., 5 Dana, ISI. 

Whiteburn +s. Hines, 1 Munford, 557. 

Buffalow +x. Buffalow, 2 Dev. & Bat... Ch., 241 

1 Story Eq. Juris., Sec. 23s. 

1 Perry on Trusts, Sec. 190. 

Gass vx. Mason, 4 Sneed, 47 

Hunt +x. Hunt, 2 Beas., N. T. 161. 
—to the effect that equity lias jurisdiction to grant relief 
in cases of fraud and undue influence, and that gross in- 
adequacy of consideration and lack of mental ability and 
comprehension may, when properly presented, go largely 
toward establishing some of the /adfe‘a of fraud—are not 
in point. What we contend for is that complainant in 
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this case has not brought himself within the rulings of 
any of the adjudicated cases, and has not presented a state- 
ment of facts establishing fraud or calling for an investi- 
gation of the Court. We have already pointed out the de- 
fects of complainant’s bill in this respect. 

Inadequacy of consideration, and imbecility or weak- 
ness of intellect,—not amounting to actual insanity or id- 
locy—are unquestionably factors entering largely into the 
consideration of questions of fraud and imposition, but, 
isolated and alone, are not, never have been, and never 
will be held sufficient to constitute grounds for equitable 
interposition. In all the reported cases, and in all cases 
hereafter to be considered, other considerations ever have 
been and ever will be deemed necessary to establish the 
requisite quota of facts going to make up a case of fraud— 
notwithstanding the many seeming dicta to the contrary 
found in the books of text writers or in’ judicial opinions 
where the real circumstances actually passed on are not set 


forth. 


Oliver +s. Berry, 53 Maine, 206. In that case the plaint- 
iff was deaf and dumb from infaney; he was able to labor; 
but no evidence was offered to prove that he possessed suf- 
ficient intelligence to comprehend and know his legal 
rights and liabilities. Suit was brought upon a note which 
was barred by the statute of limitations, and the Court 
held: ‘* Persons deaf and dumb trom birth are, pried pce , 
HOW COMPOS tite ntis; and the statute of limitations does not 
run against them unless they ure shown to possess suflicient 
intelligence to comprehend their legal rights and liabili- 
ties.”’ 


Brower vs. Fisher, 4 Johns. Ch., 441, was a proceeding 
le lunatico enquirendo, and wholly inapplicable. 


Martin +s. Martin, 35 Ala., 560. Suit to rescind release 
of dower. The release was procured by active fraudulent 
practices and actual false representations of fact. The cir- 
cumstances of this case are very different from those of that 
and do not fall within the rulings there. 


Phelan ++. Clark, 1{) Conn., 421, was the case of a direet 
breach of trust by an agent in the very matter for which 
his services were employed. It has no applicability to this 
Case, 
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Blair vs. Bromley, ® Hare’s Ch., 542, is no more in 
point than the balance. The main question involved was 
that of limitation, or stale claims. It was held that the 
limitation in bar of the claim did not begin to run until 
the discovery by plaintiff of the fraud. As to how the re- 
cent discovery was pleaded or brought to the knowledge of 
the Court the report of the case Inakes no mention. W here- 
fore the decision, whatever it hiay have been, is no author- 
ity in support of complainant’s bill. 


Vane vs. Vane, L. R. 8 Ch. Ap., 385, was, like most of 
the other cases cited by complainant, different in its facts 
from the case at bar. There, there was actual false rep- 
resentation anal active concealment, llere, both these 
elements ave Wanting. As la the recent discovery in that 
case, nothing appearing to the contrary, it must be as- 
sumed that the ple adings were suthierent ana correct, They 
certainly differ radically from the pleadings ot Mr. Norris 
in this case, for the Court there, recognizing the principle 
for which Wwe have contended 12) our CPC TLE brief, sald: 
“The plaintiff alleges, in so many words, that he never 
did know or suspect, until the recent time mentioned by 
hin, anvthine of the alleged fraud: and that we must take 
to be true. wuldess we are enabled pudicrally lo conclude Prous 
other statejnents ot his in the bill that that allegation is tulse. 
or that he jesghl ’ ith veasonahl daligpe nee have discore rect the 
fraud, Weare unable to find in the bill any such state- 
ment or anything to show any want of reasonable diligence 
on his part in ascertaming the truth.” 


Means +x. Feaster, 4 Richardson (N. S.), 257, contro- 
verts no proposition of law invoked by us, and sustains, 
against Us, ho question involved 11h this Case, We are to 
be understood as contending, not that the registration of 
a deed gives constructive notice of all the transactions 
leading up to its execution, but that it does give notice of 
its own existence and its contents. And we have argued 
that the notice given by these public records is sufficient 
to put a party to the instrument upon inquiry as to the 
cause and circumstances of its execution. 

lt is not necessary for us to look to the judicial decis- 
ions of the State of South Carolina to ascertain what notice 
the record imparts; the statutory law of our own State fixes 
that, and to this law we have already referred. 


Nad 
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Badger +s. Badger, 2 Wall., 87. 

We agree with counsel for complainant that if Norris 
has made out such a case as that of Badger vs. Badger, he 
mst be defeated; and we submit that he has; the mere 
reading of his bill shows it. 


Bowman +x. Wathen, | How., $4, is cited and relied 
upon by us (ante, page —). Counsel's criticisms do not 
linipair our confidence therein. 


United States »». Minor, 114 U.S., 238, is not opposed 
to our position relative to collateral attack. Nor is it in 
conflict with any of the authorities cited by us. That was 
a direct proceeding to set aside a patent, which embraced 
all proceedings from the tirst application to the issuance 
of the patent itself, not an. attack Upon a judgment In a 
collateral action. 


Pulteney vs. Warren, 6 Ves. Jr., 75, and 
Bond ys. Hopkins, I Sch. & Lef., 451, do not touch upon 
the question of collateral attack. 


Mitchell v=. Kintzer, 5 Pa. St., 217, is equally inapplica- 
ble. If one may gather aught from the incongruous 
mass of stilted phrases there used and deemed not 
beneath the dignity ota jude of the Supreme Court of the 
great State of Pennsvivania, the substance of that decision 
is that a judgment may be attacked for fraud where the 
fraud was practiced upon the Court itself, or used in the 
procurement of the judgment attacked. If such be the de- 
cision of Mr. Justice Coulter, we do not dispute its correct- 
hess here, for it does not enter into the consideration of 
the present case. Butif the learned Judge meant to go 
further, and hold or intimate that a mere suggestion of 
fraud in the procurement of the original cause of action 
was sufficient to open up judgments of competent tribunals 
to collateral attack, we certainly do, in the light of the 
decisions cited by us (ante, pages 24-5), dispute the sound- 
ness of his opinion, and deny its force as competent 
authority. 


Hardwick x. Vernon, ! Ves. Jr., 411, was the case of an 
agent who, employed to sell estates, took them for himself 
under color of a fictitious purchase, Under no aspect 
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does that case fit this. Ilere there was no employment to 
sell, no sale by agent, no agency at time of defendant’s 
purchase, no purchasing or tukingof the properties in the 
name of another for benefit of an ageit, anywhere shown. 


Murphy +x. O’Shea, 2 J. & L., 422, is very similar to 
Hardwick vs. Vernouw, and for like reasons is not applicable 
to this suit. 


Carter x. Trevelyan, 11 Cl. & Fin., 714, is also similar 
to Hardwick vs. Vervou, and for the same reasons not an 
authoritv here. 


Lewis »x. Hellman, 3 Il. L. Cas., 630, is like unto, and 
ho more tM por than Pardeck vs. Vernon. 


Harrison vs. Guest, 6 De G., M. & G., 424, if applicable 
at all, is certainly not an authority in favor of complainant. 
The conclusion to which the Lord Chaneellor arrived is as 
follows: “ T have carefully read through the evidence and 
the Viee-Chancellor’s judgment in this case. There was 
he fiduciary character whatever existing between the ven- 
dor and the purchaser, and it also appeared that the ven- 
dor knew pe rfectiy well what he was about at the time of 
the sale. * * * Tnomy opinion, there was no iImposi- 
tion in the transaction, nor any feature in it which could 
justify the Court in setting it aside,” 


1 Story’s Eq. Juris. 4% 258, 7, cannot apply in the face 
of complainant’s own showing that all fiduciary relations 
between himself and defendants had fully ceased years lhe- 
fore the purchase by them, particularly so when the 
purchase Was not only mad through judicial proceedings 
after Sone CWo vears litigation between the parties, but 
Wiis actually confirmed by the Court itself Upon due no- 
tice to Norris to come in and show cause why it should 
not be done. } 


Bateman ix. Willoe, | Sch. & Lef., 2OL. The learned 
counsel for complainant has seen fit to refer your Honors 
to this case, but what comfort or satisfaction they are to 
derive therefrom Is beyond our comprehension, Perhaps 
they have never read the Case, lt Was a sult in equity to 
enjoin a verdict at law: Injunction refused on the ground 
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that even though the demand put into judgment was un- 
conscientious, still a Court of Equity would not interfere, 
because the party complaining had an opportunity to liti- 
gate the question at law, and having failed to do so, can- 
not complain. The opinion states: 

“This case has shown that the eagerness of the parties 
will produce argument where the matter lies in a very 
harrow compass. It is said that Mr. Bateman has been 
il-used by Mr. Willoe, and great injustice done him. 
Supposing that to be the case, it 1s not sufficient to show 
that injustice has been done, but that it lias been done 
under circumstances which authorize the Court to inter- 
fere: because if am yiatter has al ye ady heew investigated aL (f 
Court of Justice according to the common and ordinary 
rules of snvestiqation, a Court of equity cannot take on itse if 
to enter into it again. Rules are established, some by 
the Legislature, some by the Courts themselves, for the 
purpose of putting an end to litigation, and it is more 
Important that an end should be put to litigation than 
that justice should be done in every case; the truth is 
that owing to the inattention of the parties, and several 
other causes, exact justice can very seldom be done.”’ 


Wright +x. Miller, | Sandf., Ch., 105. 

Whittemore +x. Coster, * (ireen, Ch., 458. 

Marine Ins. Co. »*. Hodgden, 7 Cranch., 332. 
Power’s Exrs .:x. Butler’s Adr., 3’Gireen, Ch., 465. 
Hair +x. Lowe, I!) Ala., 224. 

Wingate +x. Haywood, 40) N. IL., 457. 

Hibbard »~. Eastman, 47 N. H., 507. 

Warner +s. Blakeman, 4 Keys, 507. 

Munn +s. Worrall, 14) Barl., 221. 

Burch +x. Scott, | Bland’s, Ch., 112. 

Brown «x. Thornton, 47 (reo., 474. 

Ogden +x. Larabee, 57 Ills... 58%. 

Cowan x. Toole, 31 lowa, 515. 

Hayden »*. Hayden, 46 Cal., 552. 
Carrington »~. Holabird, 17 Conn., 530. 
Green x. Haskell, > Kh. |., 447. 

Kent +x. Ricards, } Mad. Ch., 502. 
Hahn +x. Hart, 12 B. Monroe, 426. 


These cases were all direct proceedings to reform, mod- 
ify, vacate or annul judgments or judicial sales. Comment 
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thereon is, therefore, unnecessary, since complainant’s bill 
but collaterally attacks the judgments pleaded. 


In conclusion: 
Appellant, having seen fit to anticipate and himself con- 
fess some of the many objections and valid defenses to his 
suit, he is no longer at liberty to deny the facts thus con- 
fessed; nor can he do more in another attempt than, by his 
silence thereon, compel us to set forth the very defenses so 
affirmatively shown to exist. Wherefore, we respectfully 
submit that, even did the law and the practice of this Hon- 
orable Court permit the question of amendment to be here 
raised, complainant having already presented three sepa- 
rate and distinet bills, should not be afforded an oppor- 
tunity to further prosecute this litigation, lest thereby a 
greater fraud be perpetrated than that which his counsel 
have attempted to depict. 
LOUIS T. HAGGIN, 
Ss. C. DENSON, 
Counsel for Appellees. 


OFFICE OF THE CLERK OF THE SUPREME CouURT 
OF THE STATE OF CALIFORNIA, 
City AND County OF SAN FRANCISCO: 


I,J. D. Spencer, Clerk of the Supreme Court of the 
State of California, do hereby certify that in the case of 
Maria Jesus Cota vs. D. W. Ap. Jones et al., No. 8,009, 
being the same case reported in Vol. VIII Pacific Coast 
Law Journal at page 1044 ef seqg., the following proceed- 
ings were had in said Supreme Court, to wit: 

January 20, 1882.—Ordered by Department One judg- 
ment reversed, with directions to the Court below to over- 
rule the demurrer. 

February %, 1882.—Petition for hearing in bank filed. 

February 17, 1882.—Petition for hearing in bank 
granted. 

April 25, 1882.—Cause argued and submitt.d in bank. 

May 4, 1882.—In bank ordered judgment for defendant 
affirmed and that remittitur issue forthwith. 

May 5, 1882.—Remittitur issued. 

In witness whereof, | have -hereunto set my hand and 
affixed my official seal at my office in the City and County 
of San Francisco, in the State of California, this 28th day 
of April, 1890. 

J. D. SPENCER, Clerk. 
by Frank Myers, Deputy. 
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TEXAS & PACIFIC R’Y CO. ET AL., &C., VS. CITY OF MARSHALL. 


l Seal United States Circuit Court, Eastern District of Texas, 
at Jefferson. 


UnIteD STATES OF AMERICA, | 


. oar > 88: 
Eastern District of Texas, | 


Be it remembered that in the cirouit court of the United States of 
America for the eastern district of Texas, at a regular term of said 
court begun and held at Jefferson, ‘Texas, in and for said district, on 
the thirteenth day of September, A. D. 1886, and ending on the 
eighth day of October, A. D. 1886, before the Honorable Chauncy 
B. Sabin, judge of said court, the following proceeding- were had on 
the equity side of said court, to wit: 


Application for Appeal. 


City or MARSHALL ) 

vs. 

Texas AND Paciric Rattway Co. and Jonn C. Brown >} Ch’y, 18. 

and Lionel A. Sheldon, Receivers of The Texas & 
Pacific Railway Co. 


Now come the defendants in above case, Texas & Pacific R’lw’y 

Co. and John C. Brown and Lionel A. Sheldon, receivers, and pray 

; this court to grant them an appeal from the decree rendered in 
above cause, and that the court fix the amount of appeal bond to be 


given by defendants on appeal. 
F. H. PRENDERGAST, 
Counsel for Defendants. 


2 F. H. Prendergast on oath says the value of the matter in 
controversy in the above cause exceeds in amount, exclusive 
of costs, the sum or value of five thousand dollars. 


F. H. PRENDERGAST, 


Sworn to and subscribed before me this the 7th day of October, 
<i A. D. 1886. 

W. E. SINGLETON, 
be Circuit Clerk. 


Filed Oct. 7th, 1886. 
W. E. SINGLETON, CI. 


Order. 


THe Ciry or MARSHALL \ 
vs. Ch’y, 18. 


Texas & Pacrric Raitway Co. et al. 


Tuurspay, Oct. 7th, ’86. 
Now, on this day, come the defendants, The Texas & Pacific Rail- 


way Company and John C. Brown and Lionel A. Sheldon, as re- 
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celvers of said railway, and present their application for appeal in 
open court; which said eppeal is granted by the court and bond fixed 
at five hundred dollars. 


Defendants’ Appeal Bond. 


Know all men by the- presents that we, The Texas & Pacific 
Railway Co. and John C. Brown and Lionel A. Sheldon, receivers, 
are held and firmly bound unto The City of Marshall in the full 
and just suin of five hundred dollars, to be paid to the said The City 
of Marshall, — certain attorney, executors, administrators, or as- 
signs; to which payment, well and truly to be nade, we bind our- 

selves, our heirs, executors, and administrators, jointly and 
5) severally, by these pressnts. 
Sealed with our seals and dated this — day of . In the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately, at a session of the United States circuit court for 
the eastern district of Texas, held at Jefferson, in a suit depending 
in said court between The City of Marshall, plaintiffs, and The 
Texas and Pacific Railway Co. and John C. Brown & Lionel A. 
Sheldon, reeeivers of said railway, defendants, cl decree Was rendered 
against the said The Texas & Pacific Railway Co.; and Jobn C., 
Brown & Lionel A. Sheldon, receivers of said railway, having ob- 
tained an appeal of the said court to reverse the decree in the afore- 
said suit, and a citation directed to the said City of Marshall, citing ‘, 
and admonishing it to be and appear ata Supreme Court of the 
United States to be holden at Washington the second Monday of 
October next, 1SS7: 

Now, the condition of the above obligation is such that if the said 
The Texas & Pacific Railway Co. and John C. Brown & Lionel A. 
Sheldon, receivers of said railway, shall prosecute their appeal to 
effect and answer all damages and costs if they fail to make their 
plea good, then the above obligation to be void; else to remain in 

full foree and virtue. 
| THE TEXAS & PACIFIC RAILWAY Co.,, 
By JOHN C. BROWN, Vice-Pres't. (SEAL. | 
JOHN C. BROWN, Receiver, for the Receivers. 


Sealed and delivered in presence of— 


Attest : | Receivers, | L. KATIN. f 
W. H. ABRAMS, | LSS6, J. F. CRAVER 
Ass’t See’y. (iT. &P. ne 


Approved by— 


Sworn io and subseribed before me this Oet. 15th, 1886. 7 
J. P. ALFORD, 
CUk County Court, Harrison County, Tex. 
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THe State or Texas, | 
Harrison County. | 


I, J. P. Alford, clerk of the county court of Harrison county, Texas, 
do hereby certify that I am well acquainted with L. Kahn & J. P 
Craver, whose names are signed to the appeal bond in the case of 
The City of Marshall vs. The Texas and Pacific Railway Company 
& Brown & Sheldon, receivers, and said L. Kahn and J. P. Craver 
are each worth above exemptions at least five hundred dollars, and 
if said bond were presented — this office I would approve the same. 
sxat.] __ Given under my hand and seal of office, at Marshall, 

Texas, this October the 16th, A. D. 1886. | 
J. P. ALFORD, 


Clerk County Court, Harrison Co., Texas. 


D Approved. 
Galveston, Texas, Oct. 30th, 1886. 
CHAUNCY B. SABIN, 


’ 
‘ 


U.S. Dist. Judge for the Eastern Dist. of Tex. 


Filed November 4th, 1886. 
W. E. SINGLETON, Clerk. 


Defendants’ Citation. 


The United States of America to the City of Marshall, Greeting : 

You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States, to be holden at Washington on 
the 2nd Monday of October next, 1887, pursuant to an —_— ob- 
tained from the United States circuit court of eastern district of 
Texas,at Jefferson, on October 7th, 1886, wherein The Texas & Pacific 
Railway Co. and John C. Brown and Lionel A. Sheldon, receivers of 
said railway, are appellanis and you are appellees, to show cause, if 
any there be, why the decree rendered against the said appellants on 
Oct. 7th, 1886, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 30th day of October, in the 
year of our Lord one thousand eight hundred and eighty-six. 

CHAUNCY B. SABIN, 
U.S. District Judge for the Eastern District of Texas. 


6 [ accept service of this citation on appeal November Ist, 
1SS6. 
JAMES TURNER. 
BOOTY & YOUNG, 
For Complainants. 
Filed November 4th, 1886. 
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Defendants’ Assignment of I’rrors. 


In United States Circuit Court for Eastern Dist. of Texas, at Jeffer- 
son. In Equity. 


City oF MARSHALL ) 

rs. 

Tue Texas & Pactric Rriway Co.; Joun C. Brown & Lionen { 
A. SHELDON, Receivers of said Railway 


Now come the Texas & Pacific Railway Co., John C. Brown and 
Lionel A. Sheldon, receivers of said railway, and assign the follow- 
ing errors committed by the court in rendering the decree in above 
‘ause on Oct. 7th, 1S86: 


5 


The court erred in perpetuating the injunction against the re- 
moval of the “ main machine shops and car works” from Marshall, 
because the evidence did not show that any of said shops had been 
removed or threatened to be removed. This portion of the decree 
is also erroneous because it does not define what constitutes the main 
machine shops and car works. 


[T. 
The court erred in purpetuating the injunction against the 
7 removal of the “ Texas otlice” from Marshall, because neither 


the evidence nor the decree shows what constitutes the “ Texas 
office,’ and the defendants cannot know when they are complying 
with the decree or when they are violating it; and, further, the plain- 
tiffs allegations and evidence tend to saow that what they call the 
“Texas office” has long since been removed from Marshall and is 
not now at Marshall. 


ITT. 


The court erred in enjoining the removal by the defendants of 
the “eastern terminus” of the Texas & Pacific railway from 
Marshall, because neither the bill nor answer nor evidence nor the 
decree shows what constitutes the “ eastern terminus,” and because 
the eastern terminus was fixed at Marshall by the last section of the 
original charter of the Tex. & Pac. R’lway Co. for the two Louisiana 
roads therein named to Marshall for a connection and to prevent 
the Tex. & Pacific R’lway Co. from building on to Louisiana to 
connect with said roads, and fixing the eastern terminus at Mar- 
shall was not done to control/ the internal affairs of said Tex. & 
Pac. R’lway Co. 


if 
The court erred in enjoining — of the main machine shops and 
car works from Marshall, because the court cannot compel 


i 
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8 the defendants to maintain and operate said shops at Mar- 
shall, and, not being able to decree a performance of the 
whole contract, it cannot decree a performance of a part. 


V. 

The court erred in making any deeree against the Texas & Pacific 
R’lway Co., because it appears that said railway and all of its prop- 
erty are in the handsof the defendants Brown & Sheldon, appointed 
by the United States circuit court of the eastern dist. of Louisiana, 
and the said Texas & Pac. R’lway Co. are incapable of performing 
any decree that may be pronounced against them. 

VI. 

The court erred in rendering any decree against the defendants, 
John C. Brown & Lionel ie Sheldon, as receivers, because said 
decree invoives the management and controll of said railway, of 
which they are receivers, and they are under the controll of the 
United States circuit court for the eastern district of Louisiana, and 
not under controll of the court making this decree. 


VIL. 


Said deeree is erroneous because the contract sued on and proved 
did not obligate the Texas & Pacific Railway Co. to keep its offices 
and shops at Marshall for all time. 


9 VOL. 


The court erred in purpetuating the inju-ction, beeause while it is 
in form an inju-ction the decree is in effect a decree for specific per- 
formance of a contract, which involves the employment of large 
numbers of men for an indefinite length of time, and also involves 
the exercise of personal skill and cultivated judgment and constant 
supervision, so that the court has no adequate means of effectually 
enforcing its decree. 


IX. 


The court erred in purpetuating the injunction, because the con- 
tract sued on, in so far as it attempts to prevent defendants from 
locating their shops and offices elsewhere than at Marshall, is void 
as being against public policy. 

These defendants, now appellants, pray the Supre me Court of the 
United States to reverse the decree rendered in the above cause on 
October 7th, 1886, by the cireuit court for the eastern district of 
Texas, and to remand the cause, with instructions to said circuit 
court to dismiss the bill. : 

Fr. H. PRENDERGAST, 
Counsel for Defendants, Appellants. 


Filed Nov. 4th, 1886. 
W. E. SINGLETON, Clerk. 
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10 Plaintiff’s Application for Appeal. 
Circuit Court, Eastern District of the State of Texas. October Term, 
LSS6. 
THe City oF MARSHALL ) 
vs. + Ch. No. 18. 


Tue Texas & Pacitric R’ihway Co. ANpD Its Receivers. } 


To the Hon. C. B. Sabin, judge of said court: 

The plaintiff in the above entitled and numbered cause prays your 
honor to allow and grant an appeal in said cause in favor of the 
complainant, The City of Marshall, to the Supreme Court of the 
United States of Atnerica from the final decree rendered in said case 
this day, the 7th of October, 18S6,as against the Texas & Pacific 
Railway Company and its receivers, Lionel A. Sheldon and John 
C. Brown; and complainant further asks your honor to fix the 
amount of the appeal bond. 

JAMES TURNER Anp 
BOOTY & YOUNG, 
For Complainant. 

Filed Oct. 7th, 1886. | 
W. I. SINGLETON, Clerk. r 


Order of Court. a" 


The Crry or MARSHALL ) 
v's. >Ch’y, LS. 
Ture Texas & Paciric Wiway Co. et al. 
Tuurspay, Oct. 7th, 1886. 

Now, on this day, comes the complainant, The City of Marshall, 
and also presents its application for appeal in open court, which 
said appeal is granted by the court, and bond fixed at the sum of 
five hundred dollars. 


1] Plaintifi’s Appeal Bond. 4 
Supreme Court of the United States. “ @ 


United States Cireuit Court for the Eastern District of the State of 
Texas, Holding Sessions at Jefferson, Texas. 


Tue City or MARSHALL ) 
Ss. | 
5 é " , , Seen , a Y . > : ’ " ‘ + i | ' ‘ | 
HE Texas & Paciric Rartway Co.; JOHN | ,,; pee ea 
Ch’y Docket No. 18 
©. Brown and Lionel A. Sheldon, as its Re- | . , 
ceivers; Jay Gould, H. M. Hoxie, and Wm. | 
Kerrigan, Defendants. 


Know all men by these presents that we, “ The City of Marshall, “ 
in Harrison county, Texas,” a municipal corporation, duly organized 
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under the laws of the State of Texas, as principal, and and 
, as sureties, are held and firmly bound unto the Texas and 
Pacific Railway Company and John C. Brown and Lionel A. Shel- 
don, as its receivers, and their successors and heirs, in the sum of 
five hundred dollars, to be paid to the said Texas and Pacific Rail- 
way Co. and John C. Brown and Lionel A. Sheldon, its receivers ; 
to which payment, well and truly te be made, we bind ourselves 
and each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this the 28th day of October, A. D. 
1886. 


Whereas the above-named City of Marshall, in Harrison 

12 county, Texas, hath taken an appeal to the Supreme Court of 

the United States to reverse the decree rendered in the above- 

entitled action by the circuit court of the United States for the east- 

ern district of Texas on the 7th day of October, A. D. 1886, at Jef- 
ferson, in the State of Texas: 

Now, therefore, the condition of this obligation is such that if the 
above-named City of Marshall shall prosecute its said appeal to effect 
and answer all costs if it shall fail to make good its plea, then this 
obligation shall be void; otherwise remain in full force and effect. 

THE CITY OF MARSHALL,  [sEAt. 
By JAS. H. CARTER, Mayor. — 
WM. M. JOHNSTON, 
[SEAL. ] H. J. ROSBOROUGH. 
W. S. ALLEN. 
J. F. WOMACK. 
J. WEISMAN. 
JOE LOTTE. 
R. C. GARRETT. 
J.S. WAGNER. 
EK. KEY. 
TOM A. ELGIN. 


STATE OF TEXAS, 
Tlarrison County. | 
I, W. T. S. Keller, judge of the county court of Harrison county, 
Texas, do hereby certify that the above bond is good for the full 
amount of the penalty; the sureties on same are worth at 


13 least forty thousand dollars over and above their liabilities 
and exemptions. 
[SEAL. | To certify which I hereto set my hand and seal of office 


this 29th day of October, 1886. 
' W. T. 8. KELLER, 
County Judge, Harrison County, State of Texas. 
Approved. 
Galveston, Texas, October 30th, 1886. 
CHAUNCEY B. SABIN, 
U.S. District Judge for the Eastern Dist. of Texas. 


Filed November 4th, 1886. 
W. E. SINGLETON, Clerk. 
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Plaintiff’s Citation on Appeal. 


The United States of America to the Texas & Pacific Railway Com- 
pany and John C. Brown and Lionel A. Sheldon, receivers of said 
company, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the 2nd Monday of October next, 1887, pursuant to an appeal ob- 
tained from the United States circuit court of eastern district of 
Texas, at Jefferson, on October 7th, 1886, wherein The City of Mar- 
shall is appellant and you are appellees, to show cause, if any there 
be, why the decree rendered against the said appellant on Oct. 7th, 
1886, should not be corrected, and why speedy justice should not be 

done to the parties in that behalf. 

14 Witness the Honorable Morrison R. Waite, Chief Justice of 

the Supreme Court of the United States, this 30th day of Oc- 
tober, in the vear of our Lord one thousand eight hundred and 
4 eighty-six. 
CHAUNCEY Bb. SABIN, 
U. S. District Judge for the Eastern Dist. of Texas. 


I accept service of this citation on appeal. 
Noy. Ist, 1886. 
I. Ht. PRENDERGAST, 
Counsel for Defendants. 
liled November 4th, 1SS6. 


W. E. SINGLETON, Clerk. 


Plaintiff's Assignment of Errors. 


Circuit Court of the United States, Eastern District of Texas. 


Tue City or MARSHALL 
Us. Ch’y No. 18. 
THe Texas AND Paciric Rattway Co. ef al. 


And now comes the plaintiff and makes the following assignment 
of errors: 

Ist. The court erred in refusing to issue a mandatory writ of in- 
junction compelling the defendants to restore and bring back to the 
city of Marshall the departments of the Texas office of the Texas 
and Pacific Railway Company, which departments were the land 
office, the auditor's office, the general passenger agent’s office, the 
general freight agent’s office, the vice-president’s eflice, and other 
offices forming parts of said Texas oftice, and all of which were 
moved away from the city of Marshall in violation of the contract 

set out in said bill of complaint of complainant. 
15 Said court erred in refusing to issue an injunction restrain- 
ing the defendants from maintaining said above-named offices 
at any other points or places than at Marshall, Texas. 
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ord. The court erred in refusing to issue a mandatory writ of in- 
junction compelling said defendants to keep and maintain the 
termini of its freight divisions at said city of Marshall. 

4th. Said court erred in not issuing an injunction restraining the 
defendants from maintaining its termini of the freight divisions at 
any other place than at the city of Marshall. 

The supreme court is hereby asked to reform the decree rendered 
by the circuit court in the above-entitled cause in accordance with 
the foregoing assignment of errors and direct the circuit court of 
eastern district of Texas to enter a decree in accordance with the 


above assignments of error. 
JAMES TURNER, 


BOOTY & YOUNG, 
For the Complainant. 


W. E. SINGLETON, Clerk. 


Filed November 20th, 1886. 


Original Petition. 


THE State or Texas, | 
Harrison County. 


District Court. February Term, A. D. 1886. 


To the Hon. J. G. Hazlewood, judge of the fourth judicial district: 
The City of Marshall, in Harrison county, in said State of Texas, 
a body politic, duly incorporated under and by virtue of the 
16 laws of said State, and which is plaintiff,complaining of the 
Texas and Pacific Railway Co., also a body politic, duly in- 
corporated under and by virtue of an act of the Congress of the United 
States of America’ and the amendments thereto, and by virtue of 
various acts of the Legislature of the said State, and which is de- 
fendant, and the legal domicil of which is in said county, through 
which it operates a line of railway, and shows unto your honor— 
That said defendant, on the — day of March, A. D. 1872, through 
its agents, proposed to the people of the county of Harrison to establish 
permanently the eastern terminus of the Texas and Pacific Railway 
at the city of Marshall, the county site of said county, and locate 
permanently at said city, in said county, its legal domicil, Texas 
office, main machine shops, and car works, and thereby secure at 
said city the connections with said terminus provided for by the act 
of Congress incorporating said defendants, if the people of said 
county would donate to said defendant three hundred thousand dol- 
lars in the bonds of said county, payable in gold coin, having thirty 
years to run and bearing seven per centum per annum interest, and 
levy a tax in the manner required by an act of the Legislature of 
the State of Texas approved April 12th, 1871, to provide for the pay- 
ment of said bonds. 
That the people of said county, influenced by said proposi- 
17 tion and the representations of said defendant, of the great 
benefits which would accrue to the said city and county from 


. . *) 
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the acceptance of said proposition, and in compliance with the terms 
thereof by said county, did, in conformity with the aforesaid act of 
the Legislature (of the State of Texas, entitled “ An act to authorize 
counties, cities, and towns to aid in the construction of railroads 
and other works of internal improvements,” approved April 12th, 
1871), donate to the said defendant the said three hundred thou- 
sand dollars in “bonds as aforesaid (which bonds were issued by the 
said county of Ilarrison in accordance with the provisions of said 
act of the Legislature aforesaid, and were registered as required by 
said act, and were delivered to and received by the said defendant) ; 
that said defendant, after having made said proposition and after the 
same was accepted by said county as aforesaid,and before said defend- 
ant on its part would comply with said proposition, on or about the 
— day of June, 1872, required further that said city should donate 
to defendant sixty-six acres of land, situated within the corporate 
limits of said city, whereon to locate the main machine shops, car 
works, offices, and depots of said defendant; that plaintiff, being de- 
sirous to secure the benefits represented as aforesaid, acceded to said 
requirement, and, in accordance with the aforesaid act of the Legis- 
lature of the State of Texas, donated sixty-six acres of land to said 

defendant, which cost plaintiff sixty thousand dollars or 
18 more; and that plaintiff then and there executed to defend- 

ant a deed conveying said Jand to said defendant, by virtue 
of which said deed defendant took possession of said land and still 
has the occupation and use of same for the aforesaid purposes. 

The plaintiff annexes to its petition a ecpy of the correspondence 
between the plaintiff, through its agents, and Thomas A. Scott, the 
then president of defendant company, and who represented de- 
fendant, and which is marked Exhibit- A and B and made a part of 
this petition; that said defendant, after having so received said 
deed and taken possession of said land, immediately erected thereon 
its main machine shops, round-houses, freight and passenger depots, 
general offices, blacksmith shops, foundries, and side tri acts, which 
are of the value of one hundred thousand dollars or over, and which 
are of the capacity sufficient for the employment of twenty-five 
hundred men, and have used said buildings and improvements for 
the purposes intended from the date of their erection up to about 
the — day of September, 1881, whereby great benefits accrued to 
plaintiff in the increase of its population, the rapid and continuous 
increase of the value of property situated within its limits, the 
increase of its trade, and of prosperity generally. 

That from the erection of said buildings up to the date last afore- 

said the increase of the population of said city, the plaintiff, 
19 was from about three thousand and five hundred to about 

eight thousand ; the increase of the taxable values in said city 
was from about one quarter of a million of dollars to about one and 
three quarters of a million of dollars, and the increase of business 
was at least three hundred per centum. 

That from the time of the execution of said agreement between 
plaintiff and defendant up to the year 1881, during which period 
Thomas A. Scott was president of “defendant company, said defend- 
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ant kept said agreement in good faith by complying with all of its 
terms; but about said year one Jay Gould, representing himself 
and a syndicate of capitalists, got possession of said defendant’s rail- 
way, and was elected president of the defendant company, and has 
so continued until this day. 

Now, the plaintiff charges that very soon after said Gould and 
his associates got possession of said defendant’s railway, the contract 
hereinbefore set out being in full force, defendant, on or about the 
— day of September, A. D. 1851, removed its auditor's office and 
all persons employed therein from the said city of Marshall to the 
city of Saint Louis, in the State of Missouri; that said defendant, 
at and prior to said time, kept in its said auditor’s office about one 
hundred employees, who lived in said city of Marshall, and to whom 

defendant disbursed in wages about seven thousand and five 
20 hundred dollars every month; that by reason of the location of 

said auditor’s office in said city all claims accruing against 
said defendant, wherever originating, were audited in said office in 
said city, and all claims in favor of the employees of defendant in 
said city, which numbered about twelve hundred, were audited in 
said office and paid in said city. The total sum so paid to said em- 
ployees and disbursed in Marshall amounted to about seventy-five 
thousand dollars every month. 

That when said defendant was about removing said auditor’s 
office the plaintiff, through a committee of its citizens, who called 
on one H. M. Hoxie, who was the then vice-president and general 
superintendant of the defendant company, and protested against said 
removal as being against said contract and in violation of the agree- 
ment hereinbefore set out; but said Hoxie then. and there falsely 
and fraudulently represented to said committee that 1t was neces- 
sary to remove said oflice frem the city of Marshall to said Saint 
Louis; that no other employees or oflices would be removed from 
said city, and that he would, for said defendant, bring to said city 
two men in place of every one removed by defendant with its au- 
ditor’s office, and that defendant would also enlarge its then shops, 
and that said plaintiff was thereby induced to take no measures to 

prevent the removal of said office; and plaintiff charges that 
21 said defendant did not increase said shops, as promised by said 

Hoxie, nor increase the number of its employees, but, on the 
contrary, from time to time since said date has removed machinery 
in large amounts from said shops to other cities and towns, and has 
decreased the number of its employees in said shops from said date 
until this time, when there is not more than one-half of the number 
there was in said shops when said false and fraudulent promises 
were made by said Hoxie. 

Petitioner charges that about tle same time that the auditor's 
office was removed from Marshall the said defendant also changed 
the terminiof its Eastern or Northern Division (which had been from 
‘Texarkana to Marshall) from Texarkana to Longview; that when 
its Eastern Division terminus was at Marshall a large number of 
employees, as conductors, engineers, firemen, brakemen, and other 
train employees, had their homes in Marshall and contributed 
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largely to its trade and general business prosperity, and that by the 
change of said terminus, which plaintiff charges was in violation of 
the contract hereinbefore set out and was done with the wicked 
and fraudulent intent on the part of said defendant of injuring the 
plaintiff, as destroying its prosperity as a city, the plaintiff was de- 
prived of a large number,to wit, two hundred or more, of its popula- 
tion, and its trade and business was diminished to a large extent, 
but precisely how much plaintiff is unable to state. 
22 And plaintiff states that it took no steps at that time to pre- 
vent the change of said division terminus because of the false 
and fraudulent promises and representations of said defendant, 
made by the said H. M. Hoxie as aforesaid, by means whereof the 
said plaintiff was misled and deceived, te its injury. Plaintiff 
charges that any change of said division terminus was in violation 
of the contract aforesaid, because by virtue thereof, as well as by its 
express terms and by express provision of the acts of Congress and 
of the Legislature of Texas incorporating the said defendant, this 
plaintiff was made and established as the eastern terminus of the 
Texas and Pacific railway, from all which it necessarily resulted 
that the said plaintiff should be and was the terminus of a passen- 
ger and freight division of the said defendant ; that about the same 
time the auditor’s oflice was moved the defendant, without the 
knowledge of the plaintiff, and sur-epticiously, moved the vice- 
president’s office from said city of Marshall to the city of Saint 
Louis, in Missouri. 

That the following-named offices, which constituted a part of the 
Texas office of the defendant, were moved from the said city of 
Marshall by said defendantjto various points, as given below, about 
the following dates: The general freight office was moved in No- 
vember, 1882, to the city of Dallas, Texas, and from the last-named 

- place to Galveston, Texas. 

23 The land oftice was moved in November, 1883, to said 

city of Dallas; the general passenger oflice was moved in 
November, 1884, to Galveston, in the State of Texas: the cashier’s 
and paymaster’s office was moved to the said city gf Saint Louis 
about the first day of November, 1884; the general stock and 
claim agent’s office was moved to said city of Dallas in the month 
of October, 1585; the office of the general master mechanic and 
superintendent of machinery was moved to the said city of Saint 
Louis in the suinmer of 1885, and the office of the division super- 
intendent of the New Orleans Division was moved to the city of 
New Orleans, in the State of Louisiana, in the fall of 1885; that 
the removals of all of said offices, except the auditor’s office and 
division terminus, were made by said defendant surrepticiously 
and without the knowledge of the plaintiff and with intent to 
destroy the business and general prosperity of plaintiff by taking 
away from said city of Marshall large numbers of its employees, 
the population of said city, and by transacting business and mak- 
ing disbursements, which should -— and were before said removals 
made in said city at the Texas oftice of said defendant, at various 
other places and cities, as above enumerated; and plaintiff here 
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avers that the number of employees who have left in conse- 
24 quence of said removals is about one thousand and the num- 
ber of persons not connected with defendant’s road who have 
left in consequence of said removals is about one thousand; that 
plaintiff did not know of the removal of said offices, except the 
auditor’s office and the division terminus, at the time they were 
made, and did not discover that such removals had been made 
until a long time afterwards, and the plaintiff was induced not to 
take any steps at the time of the discovery of such removals to 
redress the said violations of the aforesaid agreement and enforce 
the observance of said contract by reason of the aforesaid false and 
fraudulent representations of said Hoxie and various other repre- 
sentations and promises made by said defendant to plaintiff from time 
to time during the period covered by said removals as above given, 
which promises were confirmatory of the aforesaid representations 
of said Hoxie, and were also false and fraudulently made, and by 
a pretended desire, falsely and fraudulently held out by said de- 
fendant, to purchase other land on which to erect additional shops 
and thereby fully and fairly carry out the representations of the 
said Hoxie that the enlargement of the shops of said defendant and 
the increased number of employees therein would much more than 
compensate plaintiff for the loss and injury caused by all of the re- 
movals hereinbefore referred to. 
That said plaintiff is informed and believes and therefore 
25 charges that said defendant from time to time since the — 
day of September, 1881, up to the present time has moved 
various pieces of valuable and important machinery from the shops 
in Marshall to various places along its -line away from said city 
fraudulently and for the purpose of avoiding the performance of 
the aforesaid contract, and thereby injuring said city; that plaintiff 
is unable to specify the pieces of machinery so removed, because it 
has no means of knowledge, and the same were surreptitiously re- 
moved, but it charges that fully one-fourth of the machinery which 
was in said shops on the first day of September, 1881, and which 
was of the reasonable value of one hundred thousand dollars, has 
since been removed from said shops, and that no new machinery 
has since said time been placed in said shops, by all of which said 
defendant has continuously reduced the number of its mechanics 
and other workmen in said shops during said period until there is 
now only about one-half the number there was in them in 1581. 
That said plaintiff was not informed of the removals of said ma- 
chinery from the shops of defendant at Marshall at the time they 
were nade, and did not have notice of same or anv of them until a 
short time ago, to wit, on or about the first day of September, 1885 ; 
that in consequence of the removals of said machinery said defend- 
ant has sent most of its rolling stock which needed repairs to 
26 Saint Louis, Missouri, and other points away from the city of 
Marshall for the purpose of having the necessary work done 
on them, and that defendant, in consequence thereof, continued to 
send such rolling stock to other points, by all of which said defend- 
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ant has continually reduced its employees in said shops and dam- 


aged the plaintiff thereby both in its trade and population. 

The plaintiff further avers that in the year 1873 said defendant, in 
accordance with its aforesaid contract, in part and as required by said 
agreement, among other things constructed in the city of Marshall 
a large and commodious three-story building, with fire-proof vaults 
throughout, and all necessary and convenient appertenances, for the 
purpose of providing a general office and headquarters of defendant 
company, and used said building and appertenances for said pur- 
pose up to the year 1851, and from that time up to the present de- 
fendant removed one office after another from said city of Marshall 
until on the — day of Mareh, 1885, when said building was entirely 
unoccupied by defendant for any office or other purpose, and said 
building was, on the — day of March, 1885, by defendant converted 
into a hospital for the care and treatment of its employees who get 
sick or injured in its service; and said plaintiff charges that said 

hospital is fast becoming and will soon be a common nuisance 
27 to the citizens of the plaintiff living in the neighborhood of 
same. 

The plaintiff further avers that said defendant las now at Mar- 
shall a general superintendant, one division superintendant of 
the Eastern Division of the defendant’s road in Texas; the superin- 
tendant of bridges and buildings, who is also the chief engineer of 
defendant’s road, and the telegraphing department of defendant; In 
fact, all of whom have oflices in the city of Marshall and are now 
occupying same; and plaintiff charges that said officers and de- 
partments are how occupying temporary quarters and the defend- 
ant is preparing to remove them to some other point away from the 
citv of Marshall, and unless restrained will do so; that said defend- 
ant Is also threatening to remove from said city of Marshall the re- 
maining shops and machinery now situated in Marshall, and unless 
restrained will do so. The plaintiff! charges that the removals of 
said oflices, machinery, and employees as hereinbefore fully set out 
and the threats of said defendant to remove the remaining offices and 
shops were and are all made and done by the said Jay Gould and 
his aforesaid associates with a malicious intent to injure said plain- 
tiff and in pursuance of a settled purpose, conspiracy, and combina- 
tion to ruin the plaintiff in business, population, commercial trade, 

and prospects. The plaintill charges that the defendant pre- 
28 tends that all of the aforesaid wrongtul acts are necessary ; 

but the plaintiff avers that said pretended necessity arises 
from the unlawful act of said defendant, for that heretofore, to wit, 
about the year 1881, there was formed in Texas an unlawful com- 
bination of railroads, whereby the defendant railway company and 
several other competing lines of railway in Texas are combined 
under one management with certain other railroads outside of 
‘Texas, known as the Gould system of railroads, and that the re- 
moval of the shops and offices aforesaid was and is necessary to 
combine them with the lines, shops, and ofttiees of suid other rail- 
roads, and it is the purpose of said defendant and its other associates 
so to do; and such pretended necessity of removal is created by the 
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defendant in its unlawful intent and purpose to combine under a 
common management with such other roads, all of which is and 
was in plain violation of the constitution and laws of the State of 
Texas. 

And the plaintiff further avers that the damages which it has 
sustained up tothe present time by reason of the wrongful acts 
hereinbefore set out amounts to one million dollars at least and 
aannot be fully compensated by any amount of money, and owing 
to the peculiar circumstances of the contract hereinbefore set out said 
injuries are constantly recurring and are continuous in their nature 
and will continue to accrue from time to time for all time to come, 

and therefore said damages and injuries are irreparable and 
29 incapable of estimation. 

Plaintiff avers that the defendant railway company is under 
the management and controll of a general superintendant, whose 
name is Warder Cumming, and that the legal principal office of 
said defendant for the transaction of its business in Marshall, 
Harrison county, Texas, and that said office is oecupied by said 
Cumniing, who resides in said city and county and State, and that 
said defendant company has also a local agent in said city, county, 
and State, whose name is William P. Hudgins, who is a resident 
citizen of said city, county, and State. 

In consideration of the premises, and for that the plaintiff is reme- 
diless according to the strict rules of the common — the plaintiff 
prays that your honor will issue your honor’s gracious writ of in- 
junction enjoining and restraining the defendant and all its agents 
and servants from removing from the citv of Marshall all of its offices, 
shops, and machinery and portions of the same which are now in 
said city and have not heretofore been removed until the farther 
order of this court to be made herein, and that this writ of injunction 
may be served upon the defendant at its office im the said city of 
Marshall, as required by law, and upon Warder Cumming, general 

superintendant, who resides in said city of Marshall, Harrison 
30 county, Texas, and upon Jay Gould, president of said de- 

fendant company, who resides in the city, county, and State 
of New York, and upen H. M. Hoxie, John C. Brown, and 
Carrigan, who are oflicers of said defendant company, who are resi- 
dent citizens of the city and county of Saint Louis, in the State of 
Missouri. 

Plaintiff further prays that upon the final hearing of this cause the 
restraining injunction hereinabove praved for may be made per- 
petual,and that upon said final hearing your honor will decree that 
the said defendant shall be required in all respects to fulfill and per- 
form its agreement and contract hereinbefore fully set forth, and 
that your honor will issue a mandatory writ of injunction requiring 
the said defendant to restore and re-establish in the city of Marshall, 
Harrison county, Texas, all the offices, shops,and machinery which 
have been removed therefrom. 

Plaintiff prays that the defendant may be served with citation, as 
required by law, by leaving a copy thereof at the defendant’s legal 
principal office, in the city of Marshall, Harrison county, ‘Texas, or 
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upon the said defendant’s local agent in said city, county, and State, 
whose name has heretofore been stated, and for all such further and 
other relief as the plaintiff may be entitled to in law or equity. 
WILLIAM STEDMAN, 
JAMES TURNER, 
Ol JOHN 'T. PIERCE, 
BOOTY & YOUNG, 
I’. B. SEXTON, 
Counsel for Plaintiff. 


THE State or Texas, | 
County of Llarrison. | 


Before me, the undersigned authority, personally appeared Henry 
B. Pitts, mayo: of the city of Marshall, and who is authorized to 
represent said city of Marshall in the foregoing suit, and says that 
the facts and allegations of the foregoing petition are true. 

H. b. PITTS, 
Mayor of Marshall, Texas. 


Sworn to and subscribed before me this 25th day of November, 
1885 ; to certify which I hereto sign my name and affix my official 
seal the same day and date. 

JOHN B. CARTER, 
Notary Public in and for Harrison County, Texas. 


Exuipit A. 


Marsuaty, Texas, June 26th, 1872. 
Col. Thomas A. Scott, president of the Texas & Pacific Railway 

Company, Philadelphia, Penna. 

Sir: Pursuant to your request we now present to vou, to be laid 
before the board of directors for the Texas & Pacific Railway Com- 

pany, a written statement of the agreement made at Mrs. 
o2 King’s Hotel, in this city, on the 22nd inst., between yourself, 

on behalf of said railway company, and the undersigned, on 
behalf of the city of Marshall. 

The county of Harrison (of which the city of Marshall is the 
county seat) has determined, in the manner required by an act of 
the Legislature of the State of Texas passed April 12th, 1871, to do- 
nate to said Texas & Pacific Railway Company three hundred thou- 
sand dollars in the bonds of said county, payable in gold coin, 
having thirty years to run, & bearing seven per centum interest 
per annum, and to levy a tax in the manner required by said act 
to provide for the payment of the principal and interest of said 
bonds upon the condition that said company shall establish its east- 
ern terminus and Texas office at the city of Marshall, and shall 
locate and construct at said.city its main machine shops and car 
works, thereby securing at said city the connections with said termi- 
nus provided for by the act incorporating said Texas and Pacific 
Railway Company and an act supplemental thereto. 
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We understand that a full transeript of the orders and decrees of 
the county court of Harrison county in regard to this matter has 
been furnished you. 

In addition to this, the city of Marshall will donate to said com- 
pany sixty-six acres of land at the place and in the shape designated 

by you on the map of said city, whereon to locate the main 
33 machine shops, car works, and depot of said company at said 
city. | . 

The city of Marshall will procure said land by issuing its bonds 
in accordance with the provisions of the act of the Legislature of 
Texas already referred to, which bonds will be used in the pur- 
chase of said land. 

The citizens of Marshall have already undertaken to cash said 
bonds to an extent sufficient to purchase all of said land which 
cannot be jprocured by donation directly from the owners thereof. 

The details of acquiring the title to said land by your company 
will be attended to by the city, and were explained in our conver- 
sation with you. 

In consideration of the donation of the said sum of three hundred 
thousand dollars and said sixty-six acres of land, the said Texas and 
Pacific Railway Company will permanently establish its eastern 
terminus and Texas office at the city of Marshall, and will also 
establish and construct at said city the main machine shops and 
car works of said railway company. 

Awaiting your reply, we are, 

Respectfully, your ob’t servants, 
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F. B. SEXTON, 

-E. De BLANCH, 

M. D. ECTOR, 
Committee on Part of City of Marshall. 


"> 


3 Exuibir B. 
Texas & Pacific Railway Company, office of the president. 


PHILADELPHIA, July 16th, 1872. 


F. B. Sexton, E. A. Blanch, M. D. Ector, committee on behalf of 
ihe city of Marshall, Texas. 

GENTLEMEN: I am in receipt of your favor of June 26th, setting 
forth arrangement between your committee and myself, as president 
of the Texas & Pacific Railway Company. The statement, as you 
inake it, is satisfactory, and I will have the matter ratified at the 
first meeting of our board of directors; but the absence of Judge 
Pierrepont and Mr. Stebbins in Europe for a few weeks to look after 
our financial matters may prevent me from getting a quorum of our 
directors together, but in due time it shall all be arranged. 


Very respectfully, THOMAS A. SCOTT, Pres. 
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Orde if 


THe Crry or MARSHALL 
is, ; 
Tne Texas & Paciric Rattway Co. 


In chambers, at Center, Shelby county, Texas. 


The clerk of the district court of Harrison county, Texas, will 
issue the injunction prayed for in the above petition, restrain- 
OO ing the defendant, The Texas & Pacific Railway Company, its 
oflicers, agents, and employees, from removing any machinery 
from theshops of said defendant in said city of Marshall, contrary tothe 
agreement set forth in said petition ; also from removing from said 
city of Marshal the office of the general superintendant of defendant 
company, the office of the superintendant of bridges & buildings, 
and the oflice of the chief engineer of said defendant, the office of 
the telegraphing department, the oflice of the division superintend- 
ant of the Eastern Division of defendant’s road in Texas, or any 
other oflice of said defendant now remaining in said city. and a part 
of its ‘Texas office, upon the complainant executing to defendant a 
bond, with two or more good and suflicient sureties, in the sum of 
twenty thousand dollars, conditioned as required by law, and that 
said injunction be served upon the parties named and as prayed in 
said petition. 
Done at Center, Shelby county, Texas, this 27th day — November, 
A. D. 1885. 
J. G. HAZLEWOOD, 
Judge Ath Judicial District. 
riled December Ist. 1SS5. 
ALEX. S. FIELD, 
Clerk D). C., H. Co., Texas. 


36 Wiad of Injunction. 


Tune STATE or TEXAS, | 
County of Ilarrison. § 


To the Texas and Pacific Railway Company and to Jay Gould, who 
is the president of said railway company, and to I. M. Hoxie, who 
is the vice-president of said railway company,and to Car- 
rigan, who is general superintendant of the Gould system of rail- 
ways, of which the Texas & Pacific Railway Company is a part, 
and to Warder Cumming, who is the general superintendant of the 
Texas and Pacific Railway Company, and to all the officers, agents, 
and employees of said Texas and Pacific Railway Company, 
Greeting: 

Whereas the City of Marshall, a municipal corporation of Texas, 
situated in Harrison county, Texas, has filed its petition in our hon- 
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orable district court of Harrison county, Texas, against The Texas 
& Pacific Railway Company, No. 7364, charging that in the year 
1872 the county of Harrison donated to the Texas and Pacifie Rail- 
way Company three hundred thousand dollars in its bonds, due in 
thirty years, with seven per centum interest in gold, and the city of 
Marshall donated to said company sixty-six acres of land in the 
limits of said city, all of which bonds and land were by said com- 
pany accepted and received ; and charging, further, that in consid- 

eration of the aforesaid donations said railway company did 


o7 contract and agree to make the city of Marshall the eastern 

terminus of its road, to locate and maintain at said city the 

é . principal machine shops of its road, and to locate at said city the 
ad ‘Texas office of said road; and thatsaid company, in compliance with its 

3 me 4 contract, did, in 1872 and in 1875, erect its machine shops at Marshall, 


and did establish at said city its Texas office, and did maintain such 

shops and oflices at said city until the year 1881, at which time said 

Texas & Pacific railway passed under the controll of Jay Gould and 

| certain associates, and did enter into an unlawful combination with 
certain other competing railways, by the terms of which all of said 

roads did pass under a common management, known as the Gould 

system of railways, and that soon thereafter, to wit, in September, 

1881, said Gould and his associates did move the auditor’s office of 

said railway to Saint Louis, Missouri, and in 1882 did move the 

~ | freight department of the road to Galveston, and the passenger de- 
: partment also to Galveston, and in 1885 did move the land depart- 
ment of said road to Dallas, and in 1885 did move the master me- 
chanic’s office to Saint Louis, Missouri, and in 1881 did change the 
terminus of said road by changing the divisions of same from Mar- 
shall to Texarkana and Longview, and did at various times 

38 after 1881 remove parts of the machinery from the shops at 
Marshall to other points, in all of which the contract with the 

eity of Marshall was by said company violated, and that there now 

remains at Marshall only the office of the general superintendant, 

a division superintendant of bridges and buildings, and the engi- 

neer’s office and a part of the telegraph department of the road, and 

that said company is now threatening to remove all of it remaining 

’ otlices to Dallas, and to remove the machine shops from Marshall 

= to some other point, and praying for an injunction to restrain said 
a. defendant company, its servants, agents, and employees, from re- 
moving any of its remaining offices from Marshall and from remov- 
ing its machinery and machine shops from Marshall; and said peti- 
tion, properly verified, having been presented to the Hon. J. G. 
Hazlewood, judge of the fourth judicial district, who made his order 
thereon as follows, to wit: 
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Order. 


Tue Criry or MARSHALL 
US. 


Tue Texas & Pactric R’tway Co. J 
In chambers, at Center, Shelby county, Texas. 


The clerk of the district court of Harrison county, Texas, will 
issue the injunction prayed for in the above petition, restraining the 
defendant, The Texas and Pacific Railway Company, its 
oflicers, agents, and employees, from removing any machinery 
from the shops of said defendant in said city of Marshall 
contrary to the agreement set forth in said petition; also from remov- 
ing from said city of Marshall the office of the general superintend- 
ant of defendant company, the office of superintendant of bridges 
and buildings, and the office of chief engineer of said defendant, 
the office of the telegraph department, the office of the division 
sunerintendant of the Eastern Division of defendant's road in Texas, 
or any other office of said defendant now remaining in said city and 
a part of its Texas office, upon the complainant executing to the de- 
feudant a bond, with two or more good and suificient sureties, in the 
sum of twenty thousand dollars, conditioned as required by law, 
and that said injunction be served upon the parties named and as 
prayed in said pe tition. 

Done at chambers, at Center, Shelby county, Texas, this 27th day 
of November, 1885. 
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J. G HAZLEWOOD, 
Judge Ath Judicial District of Texas. 


And whereas — has executed and filed with the clerk of said court 
a bond in the sum of twenty thousand dollars, made payable and 
conditicned as required by Jaw and the fiat of the judge: You are 
hereby commanded that you desist and refrain from removing any 
of the machinery from the shops of said defendant at ”Mar- 
40 shall; also from removing from Marshall the office of general 
superintendant of defendant company, and the office of super- 
intendant of bridges and buildings, and the oflice of chief engineer 
of said defendant, and the office of the telegraph department of the 
said railway, and the office of the division superintendant of the 
Eastern Division of said railway in Texas, or any other office now 
remaining in said city until the further order of said district court, 
to be holden in and for the county of Harrison, at the court-house 
thereof, in the city of Marshall, on the sixth Monday after the first 
Monday in January, A. D. 1886, it being the 15th day of February, 
1886, when & where this writ is returnable. 
Test Alex. S. Field, clerk of the dist. court of Harrison 
L.s.} county, and seal of same, at office, in Marshall, this Ist day 
of December, 1885. 
ALEX. S. FIELD, 
Clerk D. U., H. Co., Texas. 
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Sheriff's [eturn. 


Came to hand December Ist, 1885, at 5 o’clock p. m.,and executed 
December Ist, 1885, on Warder Cumming, general superintendant 
of the Texas and Pacifie Railway Compay, in the city of Marshall, 

Harrison county, Texas, by delivering to him, the said Warder 
41 Cumming, in person, a true copy of this writ of injunc- 
tion. 

And further executed December 2nd, 1885, by leaving at the 
principal office of the Texas and Pacific Railway Company, in the 
city of Marshall, Harrison county, ‘Texas, a true copy of this writ of 
injunction during office hours of said company. 

S. R. PERRY, 
Sheriff of Harrison County, Texas, 
By A. 8S. CURTIS, Deputy. 
Carrigan not found. 


Writ of injunction, issued Dec. Ist, 1885. 
ALEX. S. FIELD, 
Clerk D.C., IL. Co., Tex. 


Citation. 


THe State or TEXAS, | 
County of Harrison. | 


‘To the sheriff or any constable of Harrison county, Greeting: 
You are hereby commanded to summon the Texas and Pacific 
Railway Company by delivering a true copy of the citation to Wil- 
liam P. Hudgins, the local agent representing said company in the 
city of Marshall, Harrison county, Texas, to appear before the dis- 
trict court of Harrison county, Texas, at the court-house, in Mar- 
shall, at the next regular term of said court, to be holden on the 3rd 
Monday in February, 1586, it being the 15th day of February, 

42 1886, then and there to answer a petition filed in said court 
on the Ist day of December, 1885, wherein The City of Mar- 

shall is plaintiff and the said Texas & Pacific — Company is de- 
fendant, the number of said suit being 7364, the nature of said 
plaintiff’s demand being a suit to recover damages for the breach of 
a contract made on the — day of March, 1872, by said defendant 
to locate its ‘Texas office, main machine shops, and car works at said 
citv of Marshall permanently, for which said city gave sixty-six acres 
of land, which cost said city sixty thousand dollars, in addition to 
three hundred thousand dollars in bonds donated by the county of 
Harrison; and for a preliminary injunction to restrain defendant 
from removing from Marshall any of its offices and machinery, 
especially the office of the general superintendant of the Eastern 
Division of said defendant’s road, the superintendant of buildings 
and bridges, who is also chief engineer, and the telegraphing depart- 
ment; and for a mandatory injunction to compel said defendant to 
bring back to Marshall various offices, constituting part of its Texas 
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office, which have been removed to various other places, as more 
fully specified in said petition; and to bring back machinery, «c., 
and to force said defendant to comply with said contract, said man- 
datory injunction not to be granted except on final hearing, 
43 as per petition will more fully appear. Herein fail not; but 
have you then and there, before said court, this writ, with your 

return thereon showing how you have executed the same. 
Witness Alex.S. Field, clerk of the district court of Har- 
[sEAL.] rison county, and seai of same, at my office,in Marshall, 

this 17th day of December, A. D. 1885. 
ALEX. S. FIELD, 
Clerk D. C., HL. Co., Texas. 


Sheriff's Return. 


Came to nand December 17th, 1885, at 10 o’clock a. m., and was ex- 
ecuted December 17th, 1885, by delivering to W. P. [Lludginsin person, 
local agent for the Texas and Pacific Railway Company, in the city 
of Marshall, Harrison county, Texas, a true copy of the within cita- 
tion during office hours. 

S. R. PERRY, 
Sheriff of Harrison County Texas, 
By H. S. CURTIS, Deputy. 


Citation issued December 17th, 1885. 
ALEX. S. FIELD, 
Clerk D. a8 H. Co., Texas. 


“tition to Remove to U. S. Court. 
[In District Court of Harrison County, Texas. 


The Crry or MARSHALL ) 
rs . No. 7364. 


Tur Texas anp Pactric Rartway Co. } 


1. To the honorable district court of Harrison county, Texas: 
Now comes The Texas and Pacifie Railway Company, the defend- 
ant in above case, and shows to the court— 
44 That on December Ist, 1885, the plaintiff, The City of Mar- 
shall, filed this suit against the defendant, The Texas and 
Pacific Railway Company, and said suit is now pending in said 
court undetermined. 

2. That plaintiff is a municipal corporation duly incorporated 
under the laws of the State of Texas. 

3. That defendant is a railroad corporation duly incorporated, ex- 
isting, and organized under and by virtue of certain acts of the Con- 
gress of the United States of America, to wit: 

An act to incorporate the Texas and Pacific Railway Company, 
&c., approved March ord, 1871, and a supplemental act passed and 
and approved May 2nd, 1872. 


ar 
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4. Your petitioners, the defendants, have a defense to said suit 
arising under the laws of the United States, to wit, said act of in- 
corporation. 

5. This suit is filed by the city of Marshall to recover damages 
from the Texas and Pacific Railway Company for a breach of con- 
tract made in March, 1872, and to enjoin defendant from moving 
any of its shops, offices, or machinery from Marshall, and to com- 
pell defendant to bring back such offices as had removed from Mar- 
shall, claiming $— damages, and the value of the matter in con- 
troversy in that suit being more than $500.00, exclusive of 

costs. 
45 6. Your petitioner here now tenders bond, with good and 
sufficient surety, conditioned as required by law for its enter- 
ing in the circuit court for the eastern district of Texas, on the first 
day of next term, copies of the record of this court, copies of all 
process, pleading, depositions, and testimony and other proceedings 
in this cause. | 

7. Wherefore your petitioner prays that said bond be accepted and 
approved, and that this cause be removed to the circuit court of the 
United States for the eastern district of Texas, and that this court 
proceed no further in this cause. 

IF. H. PRENDERGAST, 
Attorney for Defendant. 


Sworn to and subscribed before me this January 2Ist, 1886. 
ALEX. 8S. FIELD, 
Clerk D. C., H. Co., Texas. 


Petition for removal to U. 8. court. Filed Jan’y 21st, 1886. 
ALEX, 8. FIELD, 
Clerk D. C., H. Co., Texas. 


Bond to Remove to U. 8. Court. 


In District Court, Harrison County. February Term, 1886. 


Tue City oF MARSHALL 
vs. 
Texas & Paciric R’iw’y Co. 


Know all men that we, The Texas and Pacific Railway Company, 
as principal, and , as sureties, acknowledge ourse! ves bound 
to pay to The City of Marshall, plaintiff in above case, the sum of 

five liundred dollars, to be well and truly paid to it or its 
46 successors or assigns if default be made in the following con- 
dition: 

Whereas the said City of Marshall has commenced a suit as above 
styled in the district court of Harrison county, State of Texas, which 
suit is still pending, against the Texas and Pacific Railway Company, 


. 5 . . 7 . . . 
and said defendant has filed its petition and made application to 


remove said suit to the circuit court of the United States for the 
eastern district of Texas: 
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Now, therefore, the condition of this obligation is such that if the 
said Texas and Pacific Railway Company shall enter in the said cir- 
cult court of the United States for the eastern district of Texas, on 
the first day of its next session, a copy of the record in this suit and 
pay all costs that may be awarded by said circuit court if said court 
shoulda hold that said suit was wrongfully or improperly removed 
thereto, and do all things that may be required to remove this case, 
then this bond to be null and void - otherwise to remain in full force 
and effect. 

In witness whereof we hereto set our hands this January 2lst, 
1886. 

THE TEXAS & PACIFIC RAIL- 
WAY CO., 
By their agent & att’y, F. H. PRENDERGAST. 
L. KATIN, 
W. B. FRALEY. 


Bond for removal to U.S. court. Filed Jan’y 21st, 1886. 


ALEX. S. FIELD, 
Clerk D. C., Ll. Co., Texas. 


Order of Removal. 


THe Ciry or MARSHALL 
vs. » No. 7364. 


Tue Texas & Paciric Rattway Co. j 


On this 6th day of March, A. D. 1886, came on to be heard the 
defendant’s petition to remove the above cause to the circuit court 
of the United States for the eastern district of Texas. The bond pre- 
sented therewith is approved and the petition is granted, and said 
sause ordered removed to said United States circuit court, and the 
clerk will transmit a copy of the record upon the payment of his 
fees therefor. 


Tue STATE OF TEXAs, ) 
County of Harrison. § 


I, Alex.S. Field, clerk of the district court of Harrison county, do 
hereby eertify th: at the above is a true and correet copy of the order 
of the district court of said county removing the cause above styled 
to the United States circuit court for eastern district of Texas, as of 
record in the minutes of said court. 

Test: Alex. S. Field, clerk of the district court of Harri- 
[skAL.] son county, and seal of same, at Marshall, this 13th day of 
May, 15886. . 
ALEX. S. FIELD, 
Clerk D. C., H. Co., Texas. 
Filed May 22nd, 1886. 
W. E. SINGLETON, Clerk. 
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48 Application to Judge Pardee. 


To the judge of the circuit court of the United States of America 
for the fifth judicial circuit: 

Your petitioners, the City of Marshall and the County of Harri- 
son, in the State of Fexas, both of which are bodies politic duly in- 
corporated under and by virtue of the laws of the State of Texas, 
show unto your honor— 

That heretofore, to wit, on the first day of December, 1885, suit 
was instituted by the city of Marshall and on the 30th day of De- 
cem ber, 1885, suit was instituted by the county of Harrison against 
the Texas & Pacific Railway Company in the district court of Har- 
rison county, Texas, and that certified copies of the petitions, cita- 
tions, returns, and judge’s order in said suits are hereto annexed 
and are hereby referred to and made part hereof, which certified 
copies set forth fully and explicitly the cause of action of petitioners 
in said suits and the relief thereby sought. 

Petitioners represent that the cause of action set up in said peti- 
tion is that in or about the year 1872 the county of Harrison, in 
consideration of the agreement of the Texas and Pacific Railway 
Company, also a body politic duly incorporated to permanently 
lucate its main machine shops, the Texas office, and eastern term1- 
nus of its road at the city of Marshall, in Harrison county, Texas, 
donated to said railway company, in negotiable coupon bonds, the 

sum of three hundred thousand dollars; and that said city 
49 of Marshall, about said time also, in consideration of a con- 

tract by said railway company entirely similar in terms to 
that of the county of Harrison as set forth-above, donated to said 
railway company sixty-six acres of land of the value of sixty thou- 
sand dollars or more; that said company received both said bonds 
and lands and appropriated them to its own use and complied with 
its said contract up to about the year 1881, after which time said 
company began surreptitiously and has so continued up to the 
present time to remove parts of its Texas office, machinery, and 
shops from said city of Marshall in violation of said contract. 

Your petitioners show that the Honorable J. G. Hazlewood, judge 
of the fourth judicial district in and for the State of Texas, on the 
27th day of November, 1555, granted a preliminary injunction in 
the case of The City of Marshwill vs. the said railway company re- 
straining said company from removing from said city any more of 
its offices, machinery, and shops, which injunction was, on the first 
day of December, 1585, issued and served on said company. 

That no preliminary injunction was asked for or granted in the 
case of Harrison county against said company for the reason that it 
was thought unnecessary, as an injunction had already been granted 

and served in the city suit. In both of said cases a manda- 
50 tory injunction is sought against said railway company to 

compel it to comply with said contract and bring back to said 
city of Marshall the offices moved away in violation of said agree- 
ment. 

4—255 
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Your petitioners show that the Honorable Don A. Pardee, circuit 
judge of the United States for the fifth judicial circuit, at the city of 
New Orleans, on the 16th day of December, 1585, in the circuit court 
for the eastern district of Louisiana, appointed John C. Brown and 
Lionel A. Sheldon receivers of said railway company and as such 
they were confirmed on the 9th day of January, 1886; said appoint- 
ment being after the granting and service of the preliminary injunc- 
tion hereinbefore referred to. 

Your petitioners respectfully show that on, to wit, the 14th day of 
January, 1886, a citation in each of said suits hereinbefore mentioned 
was served on John C. Brown, making him, as receiver of the Texas 
and Pacific Railway Company, a party defendant to said suits. 

That on, to wit, the 23rd day of January, A. D. 1886, the plain- 
tiffs in each of said causes hereinbefore mentioned dismissed in va- 
cation each of said causes as tothe said John C. Brown and Lionel A. 
Sheldon, as receiversof the said Texas and Pacific Railway Company, 
and paid all the costs in each of said causes that had acerued in and 

about the procurement of service on the said receivers, but 
o1 one of whom had been served; that no answers of any kind 

has [have] been filed by the said receivers or either one of 
them. 

Petitioners attach hereto certified copies of the papers filed by 
them discontinuing said suits as to the said receivers and copies of the 
orders entered by the clerk of the district court of Harrison county 
on the minutes of said court, dismissing each of said causes, which 
they pray to be considered as a part of this application. 

Petitioners represent that on the night of, to wit, the 18th of Jan- 
uary, 1886, the office of the superintendant of said Texas and Pacifie 
Railway Company, together with all the books, papers, furniture, 
and belongings of every kind and character, was secretly, about the 
micdle of the night of the day last aforesaid, placed in cars and 
transferred to the city of Dallas, in the State of Texas, in plain vio- 
lation of the contract of said railway company with said city and 
county, as set forth in their said petitions hereto attached. 

The defendant in said suits has entered its appearance in each of 
said causes, by petition and bond, for the removal of the same to the 
circuit court of the United States, at Jefferson, Texas, copies of which 
are hereto attached and prayed to be considered as a part of this ap- 
plication. 

Petitioners concede the right of the said defendant to have said 

causes transferred toand tried in the circuit court of the United 
o2 States, and interpose no objection to its removal. 

Petitioners represent that prior to the appointment of said 
receivers the writ of injunction had been served in the ease of the 
city on said company, which will appear by reference to a certified 
copy of said writ hereto attached. 

The premises considered, the petitioners pray that the prelimi- 
narv injunction granted bythe Honorable J. G. Hazlewood, as here- 
inbefore referred to, be continued in force against said company and 
said receivers until said case is heard in the district court of Harri- 
son county, Texas, at the next term thereof, to be held cn the 15th 
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day of February, 1886, or in the circuit court of the United States 
of America for the eastern district of Texas, at Jefferson, as your 
honor may direct. 
Petitioners further pray that your honor grant them permission 
to make said receivers parties defendant to said suits and prosecute 
said suits as aforesaid against said receivers and said company until 
final termination thereof. | 
And petitioners further pray that if your honor deem it necessary 
that said receivers be notified of this application that your honor fix 
the time and place of hearing the same. 
WM. STEDMAN, 
Fk. B. SEXTON, 
JAMES TURNER, 
JOHN T. PIERCE, 
BOOTY & YOUNG, 
For Plaintiffs. 
53 STATE OF TEXAS, 
County of Harrison. { 


Before me, L. H. Norwood, United States commissioner for the 
eastern district of Texas, residing at Marshall, Texas, on this day 
personally appeared H. B. Pitts, mayor of the city of Marshall, and 
W. T.S. Keller, county judge of Harrison county, Texas, and, being 
by me duly sworn, say that the allegations in the foregoing appli- 


vation are true. 
H. B. PITTS, 
Mayor City of Marshall, Texas. 
W. H. KELLER, 
County Judge of Harrison County. 


Sworn to and subscribed before me this 25th day of January, A. 
DD. 1886. 
L. H. NORWOOD, 
United States Commissioner for the Eastern District of Texas. 


United States Cireuit Court, Fifth Judicial Circuit. 
Orde a 


Ar Cuampers, New Or-eans, Jan. 28, 1886. 


This petition and accompanying documents, marked Exhibits “A 
& B,” will be filed by the clerk of the United States circuit court at 
Jefferson, Texas, and a copy of said petition, without the exhibits, 
will be issued and served upon John C. Brown and Lionel A. Shel- 
don, receivers of the Texas & Pacific railway property, who are 

hereby directed to enter an appearance in and defend the 
od suits of The City of Marshall vs. The Texas & Pacifie Railway 
Co. upon the filing of the transcripts thereof in the said U. 
S. circuit court at Jefferson; and it is ordered that upon the filing 
of said removal transcripts the injunctions issued in the said suits 
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in the district court of Harrison county, Texas, shall stand and be 
respected as the orders of the United States cireuit court for the 
eastern district of Texas, and accordingly that thereafter the receiv- 
ers of the Texas & Pacific Railway Company will maintain the 
present status as to the offices and shops of the said Texas & Ila- 
cific railway property at Marshall, Texas, until the directions of the 
said circuit court are given in the premises; and in the meantime 
said receivers will make no change in the premises unless author- 
ized thereto by the U.S. circuit court for the eastern district of Lou- 
isiana, which court appointed said receivers, and to which they are 
responsible. 

DON A. PARDEE, 

Circuit Judge. 
W. E. SINGLETON, Clerk. 
Filed January 30th, 1886. 


Defendants’ Demurvrer. 


In the Cireuit Court of the United States for the Eastern District of 
Texas, at Jefferson. 


Tue City or Marsuari, Complainant, } 
% 

Tune Texas & Paciric Rattway; Jonwn C. | N -——, 
Brown & Lionel A. Sheldon, as its Re- oT so 
ceivers; J. Gould, H. M. Hoxie, and Wim. | 
Kerrigan, Defendants. } 

5d The defendants above named now come, by their solicitors, 


and say the matters and things set forth in complainant’s 
bill of complaint, as the same are therein alleged, are not sufficient 
in law or equity to entitle complainant to the relief sought in said 
bill of complaint nor to require these defendants or any of them to 
make answer thereto or to any part thereof; wherefore they jointly 
and severally demur thereto, and pray the judgment of this honor- 
able court whether they or either of them shall be required to make 
answer to the same. 

I. H. PRENDERGAST, 
Sol. for Defendants. 


[ certify that, in my opinion, the above demurrer is well founded 
in point of law. 
JAS. A. BAKER, 
Of Counsel. 


I, John C. Brown, one of the defendants in above-entitled suit, do 
swear that the above demurrer is not interposed for delay. 


JOHN C. BROWN. 


Submitted and sworn to before me, a notary public in and for 
Dallas county, Texas, the 9th day of April, 1886; to certify which I 


>a 
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here sign my name and affix my notarial seal the day and 
[sEAL.] year last above written. 
W. SPENCE, 


Notary Public, Dallas Co., Texas. 


Filed April 12th, 1886. 
W. E. SINGLETON, Clerk. 


56 Defendants’ Answer. 


In the Circuit Court of the United States for the Eastern District of 
‘Texas, at Jefferson. 


Tue Crry or MarsHati, Complainant, 
Us. 

Tue Texas & Paciric Raitway; Jonn C. | No. 18 
Brown & Lionel A. Sheldon, as its Re- { * —— 
ceivers; J. Gould, H. M. Hoxie, and Wm. 
Kerrigan, Defendants. 


In Chancery. 


The defendants, The Texas & Pacific Railway Company; John C. 
grown «& Lionel A. Sheldon, as receivers of said railway; J. Gould, 
H. M. Hoxie, and Wra. Kerrigan, saving and reserving all manner 
and benefit of exception that may or can be had or taken to the 
many errors and insufficiencies in complainant’s bill of complaint 
contained, for answer thereto or to such parts thereof as they are 
advised it is material or necessary for them to answer, answering, 
jointly and severally, say : 

I. They admit the corporate existance and capacity of the com- 
plainant and of the defendant, The Texas & Pacific Railway Com- 
pany, as complainant alleges. 

Il. They admit that in June, 1872, the citizens of Harrison 
county, in pursuance of law, did vote to donate to this defendant 
$300,000 in the bonds of said county, bearing interest and payable 
as complainant alleges, on condition that this defendant would 
“establish its eastern terminus and Texas office at the city of Mar- 
shall, and locate and construct at said city its main machine shops 
and car works;” and defendant avers that it complied in all re- 

spects with said conditions; and afterwards, in April, 1874, 
57 the county court of said county, before ordering said bonds 

to be issued and delivered, adjudged that the conditions by 
its said order of June, 1872, on which said bonds were intended to 
issue, had then been fully complied with by this defendant, The 
Texas & Pacific Railway Company, and then and there ordered 
said bonds to be issued and delivered to said railway company ; 
but said defendant avers thatssaid Harrison county failed and re- 
fused to pay the interest on said bonds, and in June, 1880, pro- 
posed to compromise with the holders of them by issuing new bonds 
to the amount of fifty per cent. (50%) of the bonds then outstand- 
ing and fifty per cent. (50%) of such of the accrued interest on them 
as was not barred by limitation. Upon information to the effect 
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that the holders of the bonds originally issued would accept such 
proposition and new bonds to be issued in pursuance of it, said 
county held an election on the 15th day of June, 1880, under the 
laws of the State and voted on said compromise proposition, and by 
a vote of the citizens accepted it: and in Septem ber, LSSO, said com- 
promise was ratified and made the judgment of the county court, and 
new bonds were then issued and delivered to the holders of the old 
ones, bearing six per cent. interest, and were accepted by the holders 
in lieu of the ones first issued, and the latter surrendered to the extent 
they could then and since be found. 

This defendant denies that there is anything in the conditions on 
which it received the connty’s bonds originally issued which obliges 

it to make the city of Marshall its eastern terminus in that 
58 sense that it cannot under any circumstances change it ‘if 

its general business or the interest of the public demand it, 
or that there is anything In such conditions that obliges it to main- 
tain at that city its machine shops or its main machine shops and 
car works if at any time thereafter its interest or that of the public 
shall demand a removal of them to another place. It says that 
other towns were equally anxious to bea terminal point and to have 
defendant’s shops located with them in the hope that after being 
once established the interest of defendant and that of the pu b- 
lie would continue the location as first established, and it. submits 
that such is the fair and reasonable construction to be placed on 
said conditions as to the bonds; and to show that such was the 
understanding of this defendant at the time its board of directors, on 
the 9th of Juiy, 1875, adopted the following resolution : 

“Resolved, That the general offices of the company for the State 
of Texas, including the office of the land department and emigra- 
tion bureau, be located, until otherwise ordered, at Marshall, and that 
a proper working organization of the several departments under the 
charge of the general superintendent, land commissioner, and em1- 
eration agent shall be under the immediate supervision and direc- 
tion of the vice-president of the company.” 

ITI. They further admit that on the 350th day of September 

and the Ist of December, 1875, the city of Marshal donated 
59 by deed of conveyance to the Texas & Pacific Railway Com- 

pany the sixty-six acres of land mentioned in complainant’s 
bill, and that said donation was made for the purpose and on the 
condition expressed in the deed of eonveyance, and defendants 
annex hereto copies of said deeds of conveyance, which will show 
all the conditions on which said conveyances were made, marked 
as Exhibits A & 3B, as part hereof. They also admit that said 
railway company received said deeds of conveyance and took pos- 
session of the land conveyed and erected its main machine shops, 
round-house, ete., thereon, as by complainant is alleged, and which 
are of great value, and which are now and have always been used 
for the purposes intended, as far as said railway can or is permitted 
to do with the aid of a writ of assistance from this honorable court : 
and said railway company complied in all respects with all the 
conditions contained in said deeds of conveyance. 


’ 


i 
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IV. It admits that Jay Gould was elected president of the Texas 
& Pacific Railway Company on or about the time alleged by com- 
plainant, but denies that he ever had possession or management of 
said railroad and its business otherwise or in any other way than as 
its president in the general management of its business in like 
manner as the business of railroads generally is managed. 
V. Defendants deny that the general Texas office of defendants 
was not in Marshall before and at the filing of complainant’s 
60 bill. Some departments were removed, but the principal 
Texas office and officer remained at Marshall until the filing 
of the bill and until the company’s general superintendent went 
out of office and the receivers appointed their own general super- 
intendent. 
VI. They further say that shortly before or about the time said 
Gould was elected president of said railway company the Missouri 
Pacific Railway Company acquired a majority of the capital stock 


of the St. Louis, Iron Mountain & Southern railway, extending 


from Texarkana to St. Louis, and likewise acquired the right to run 
and operate the International & Great Northern railroad, which 
connects with the said Texas & Pacifie railway at Longview and 
extends to Houston, Texas, and there connects with the Galveston, 
Houston & Henderson railway, which extends from Houston to 
Galveston ; and shortly afterwards said The Missouri Pacific Rail- 
way Co. acquired the right to ran and operate said Galveston, 
Houston & Henderson railway. The Texas & Pacifie railway ex. 
tended from Longview to Texarkana, where it connects with said 
St. Louis, lron Mountain & Southern railway, thus making, by 
means of these four roads, a continuous line from Galveston, Texas, 
to St. Louis, in the State of Missouri,-and the Texas & Pacific rail- 
way connected with all of them. It necessarily followed that the 

four lines named had a common interest in a large freight 
61 and passenger business which of necessity must be done over 

two or more of said lines, and it was found that in many 
instances the same person could represent and attend to the busi- 
ness of all of them quite as well as to the business of any one of 
them, and competent men could be had to do so for about the same 
salaries as each of said roads had been paying for like service: so 
it was arranged between the Missouri Pacific and Texas & Pacifie 
railways that they would employ the same men to do the business 
of both roads, as far as practicable, and each would pay its propor- 
tion of the salaries of the men so employed and in this Way reduce 
the expenses of both roads. 

Then for the greater convenience and facility for handling the 
business in which they had a common interest some of the employés 
of the Texas & Pacific who had before resided and done their busi- 
ness at Marshall were transferred to other points for the time being. 
Among them were the auditor, the general freight agent, and the 
general passenger agent; and about the dates named in complain- 
ant’s bill and for the reasons hereinbefore affirmed the Missouri 
Pacific Railway Company and the Texas & Pacifie Railway Com- 
papy at their mutual expense employed the same auditor, the same 
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general freight agent, and the same general passenger agent; and it 
is true that the auditor resided and kept his office at St. Louis, and 
it is true that because more of the business originated at Galveston, 

tnat city being a terminal point and very much larger than 
62 Marshall, the general freight agent and the general passenger 

agent of said two companies were transferred from Marshall 
to Galveston ; but defendants say that the duties usually performed by 
the officials thus named do not nor did they constitute the Texas 
office of the Texas & Pacific railway mentioned in the alleged con- 
tract with complainant, but the same were in fact but departments 
of said office, and said officials were transferred only for the time 
being and for the purposes and reasons mentioned above. 

They admit that the vice-president of the Texas & Pacific railway 
did remove to St. Louis, but they say said removal was temporary 
only; nor was his residence at Marshall a necessary part of the Texas 
office so long as he was able to perform his official duties at other 
points. 

They say that the cashier and paymaster of the Texas & Pacific 
railway always remained at Marshall and transacted his business 
there and along the line of said road until he resigned, in 1884, and 
from thence on the principal pay-rolls of said company were kept 
and made out at Marshall, as before, and the moneys were paid out 
there and along the line of said road afterwards in like manner as 
before his resignation. 

Defendants deny that the general stock and claim agent's office 
was removed from Marshall to Dallas, as alleged. It is true that he 

was transferred to Dallas for a short time for the transaction 
G3 of some business in his department, but was soon returned to 

Marshall, where he has ever since resided and transacted his 
business until the road was placed in the hands of receivers, as al- 
leged by complainant. 

VII. They deny that the general master mechanie and superin- 
tendent of machinery was ever removed from Marshall, as alleged. 
It is true that the division superintendent of the New Orleans Pa- 
cific railway was removed from Marshall to New Orleans, as complain- 
ants allege-, but the oflice of the superintendent of the Eastern Divis- 
ion was kept at Marshall and was never removed therefrem, except 
for a short time temporary to Longview Junction ; and they aver 
tiiat the offices of the New Orleans Pacific railway were not con- 
templated in the alleged contract. 

VIII. They admit that the land department of the Texas & Pa- 
cific railway has been removed from Marshall to Dallas, as complain- 
ants allege-, but the only reason for this was that most of the land- of 
said company are located west of Dallas, and, Dallas being one of 
the most, if not in fact the most, central point-in the State for meet- 
ing persons desiring to purchase or rent lands, the business of that 
department can be transacted at Dallas much more conveniently 
and efliciently and much more to the interest of said railway com- 
pany and its creditors having a lien on said lands. 

IX. Defendants expressly deny that any change made in the place 
of transacting its business, as herein admitted, was made with 


> 
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64 intent to injure or destroy the business and general prosper- 

ity of complainant by taking its employés from Marshall, or 
otherwise, as the complainants allege-. They deny that one thousand 
employés left Marshall in consequence of all the changes so made, 
which complainant calls removals. They admit that about eighty 
were taken away as a consequence, but deny that any number of 
persons not connected with said road left Marshall in consequence 
of said changes. 

X. But defendants aver that in 1881 the Texas & Pacific Rail- 
way Company became the owner of the New Orleans Pacific railway, 
which connects with the Texas & Pacific railway between Marshall 
and Shreveport, and the Texas & Pacific railway established the west- 
ern terminus of said New Orleans Pacific railway at Marshall, and 
from thence ever since has been running and operating it, and this 
increase of the demand for labor brought to Marshall to reside many 
more employés than left there on account of the changes made as 
aforesaid ; whereupon they expressly deny all false and fraudulent 
representations charged to have been made by defendant Hoxie and 
others, as charged by complainant. 

XI. These defendants aver that at the time complainant’s bill was 
filed and fora long time next prior thereto there were more men 
employed in the shops of said railway at Marshall than there were 
in 1881 or any time prior thereto; and defendants deny that the 

population of the city of Marshall was ever greater at any 
65 time than at the time complainant filed its bill in this case. 
XII. These defendants say it is not true that any machinery 
purchased for and belonging to the shops at Marshall has at any 
time been removed therefrom, as charged in complainant’s bill. 
They say that while the Rio Grande Division of said railway was 
being built, say from Fort Worth to El Paso, some machinery was 
necessary, especially for that division, and was purchased with 
proceeds of sale of bonds on that division, and this was placed in 
the shops at Marshal! temporarily, until the company could prepare 
for the use of it on said division, and then it was removed from 
Marshall, and so with the New Orleans Pacific, but this constitutes 
all of the machinery that has ever been removed from the shops at 
Marshall since they were established. 

XIIl. These defendants say it is not true, as alleged by com- 
plainant, that said railway company sent more of its rolling stock 
to St. Louis for repairs or other work to be done on it, and as a con- 
sequence reduced its force in its shops in Marshall; but, on the 
contrary, they say the average number of shop employés was con- 
stantly increasing and has been since 1881. 

XIV. Defendants admit that said railway company erected a 
building at Marshall and used it for a time as a general office, and 
that since then it has been appropriated to the purpose of a hospital 

for the sick and wounded employés of said railway company, 
66 which they say is a necessary and humane duty; but they 
deny that as a hospital it is becoming a common nuisance to 
the city of Marshall, or that the offices now at Marshall are occupy- 
ing buildings only temporarily. 
O—2U3 
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XV. These defendants admit there is at Marshall all the offices 
alleged in complainant’s bill to be there, but they deny that said 
railway company or these defendants or any of them is or are 
about to remove them or any of them, except the superintendent’s 
office, or has threatened to do so; and deny also that said railway 
company or these defendants or any of them is or are about to 
remove its shops or machinery from Marshall or have threatened 
to do so. 

XVI. These defendants deny that any office or machinery or 
men have been removed from Marshall by defendant Gould or any 
one else with malicious intent to injure the plaintiff, and they also 
deny that any such removals were made in pursuance of any settled 
purpose, conspiracy, or combination to ruin or injure the plaintiff's 
business, population, commercial trade and property, as alleged in 
complainant’s bill. 

XVII. ‘They also deny that the necessity for any changes com- 
plained of arose from any unlawful acts of these defendants or any 
one or more of them. 

XVIII. They also deny that there was formed, as complainant 
alleges, any unlawful combination of railroads in Texas whereby 

the Texas and Pacific railway was combined with other 
67 competing lines under one management, known as the Gould 

system of railroads, or that the necessity for any changes of 
which the plaintiff complains arose from any unlawful intent or 
act on the part of these defendants or any one or more of them. 

XIX. Defendants expressly deny that complainant has sustained 
any damage from any of the alleged acts of these defendants or any 
of them, as charged in its petition; but if it has, the same can be 
estimated and recovered in an action at law, and these defendants 
are abundantly able to respond toany judgment which complainant 
may obtain on account thereof. 

XX. Defendant- further denies [deny] all charges of fraud and 
fraudulent confederation and conspiracy. 

XXI. They admit that on the 16th day of December, 1885, by 
order of this honorable court, said Texas & Pacific railway and its 
appurtenances, shops, and all its other properties were placed in the 
possession of defendants Brown & Sheldon, as receivers, at the suit 
of its creditors, as complainant alleges, and they are now in posses- 
sion and in the management of said properties under the order of 
this honorable court, and they submit whether said properties 
while in their hands as receivers ought to be charged or made lia- 

ble for any damages claimed by complainant in this suit, and 
whether as to them the injunction heretofore granted in this cause 
should be allowed longer to stand as to them and their action under 
the court’s order. | 
XXIT. And now, having fully answered all the matters and 
6S things in complainant’s bill of complaint alleged, as far as 
they are advised it is necessary or material to answer, if there 
is any other matter or thing therein which is not herein sufficiently 
answered, denied, or confessed and avoided the same is admitted to 
be true ir. H. PRENDERGAST, 
Solicitor for Defendants. 
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Tue State or Texas, } 
County of Dallas.  § 


» 


On this day personally appeared before me, the undersigned au- 
thority, W. H. Abrams and, being by me first duly sworn, upon his 
oath says that he is the assistant secretary of the Texas and Pacific 
Railway Company; that he has read carefully the foregoing an- 
swer, and the matters therein stated are true so far as they are stated 
on his own knowledge, and so far as they are stated on information 
and belief be believes them to be true. 

W. H. ABRAMS, 


[SEAL. | Assistant Secretary the Texas & Pacific R’y Co. 


Sworn to and subscribed before me this 10th day of April, A. D. 
1886. 
W. SPENCE, 
Notary Public, of Dallas Co., Texas. 
Filed April 12th, 1886. 
W. E. SINGLETON, Clerk. 


Exuiesit A. 


Tue Strate or Texas, | 
County of Harrison. | 


Know all men by these presents that whereas an agreement was 
made and entered into on the 22nd day of June, 1872, by and he- 
tween the City of Marshall and the Texas & Pacific Railway Com- 
pany, by which the City of Marshall agreed to donate to said com- 

pany sixty-six acres of land at the placeand in the shape desig- 
69 nated on the map of the city of Marshall by Col. Thos. A. 

Scott, president of said company, whereon to locate the main 
machine shops, car works, and depot of said company at said city, 
and the said Texas & Pacific Railway Company agreed to establish 
its eastern terminus and Texas oflice at the city of Marshall, and 
also to establish and construct at said city the main machine shops 
and car works of said railway company; and 

Whereas the city of Marshall having acquired from the previous 
owner thereof the title to the tract of land hereinafter set forth and 
described, the same being a part of the sixty-six acres desired by 
and donated to the said Texas & Pacific railway for the purposes 
herein set forth; and 

Whereas the city of Marshall having, by a resolution passed by 
the mayor and common council of said city on the 30th day of Sep- 
tember, 1872, directed a deed of conveyance of said land from said 
city to said Texas & Pacific Railway Company to be made and exe- 
cuted : 

Now, therefore, in consideration of the premises above recited, as 
well as in consideration of the sum of one dollar paid to the said 
City of Marshall by the said Texas & Pacific Railway Company, the 
receipt whereof is hereby acknowledged, the said City of Marshall 
does hereby give, grant, bargain, sell, alien, convey, confirm, and 
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deliver unto the said Texas & Pacific Railway Company the follow- 
ing-described tracts and parcels of land, to wit, situated in Harrison 
county, in the State of Texas, and bounded as follows: Lots num- 
bered one and three (1 & 3) in block No. (46) forty-six, both 
70 in the railroad addition in the city of Marshall; also the fol- 
lowing-described tract of land, containg sixty acres of land, 
more or less, bounded as follows: 

Jeginning at a point on the north side of the railroad track and 
fifty (50) feet from middle of same, near west end of first curve west 
of railroad depot, a stake from which a forked red oak be- 8. 3° E., 
distance 25 feet, marked X ; thence N. 13} I. 185 feet to projected 
middle line of said road tract: thence, in same direction, 650 feet to 
stake in 8. D. Rainey’s field ; thence 8S. 76} [. 79 feet to west bound- 
ary of lands of the Harrison County Agricultural and Mechanical 
Association, Rainey’s east line, 1,362 feet to James Turner’s west 
line, 2,400 fe et to Je tle ‘rson road, 5,251 feet to Port Caddo road, 4,800 
ft. to stake in Hynson’s field, 35 feet west of his eastern fence ; thence 
S. 133} W. 325 feet toa stake north of the centre line of railroad track 
at a point on the right line between a large sweet-gum on the south 
side of said track; thence westwardly parallel to the center line of 
said track and fifty feet therefrom, excepting in block- 51 and 52, 
where said westwardly line is one hundred feet from said centre line 
of said railroad track, to the place of beginning— 

Excepting from the sixty-six-acre tract hereinabove described 
twenty-one sixty-six one hundredths (21.66) acres, which now be- 
long to the heirs of Mrs. Hynson’s estate, described as follows: 
7] Commencing at a point in the Port Caddo road where it 1s 
crossed by the north boundary line of the traet hereinabove 
described, thence S. 763 E. 1,549 feet to a stake in Hynson’s field 
30 feet west of his eastern fence, the N. I}. cor. of the tract herein- 
above described; thence 8S. 153 W. 325 feet toa stake 50 feet north 
of the centre line of the railroad ack: ; thence westwardly, parallel 
with the centre line of said railroad track and fifty feet therefrom, to 
the east boundary line of Mrs. Craig’s tract; thence north to a stake 
on the eastern boundary line extended to James Turner’s 15-acre 
tract; thence along said east boundary of Turner’s tract to the Port 
Caddo road ; thence along the line of said road, in the centre thereof, 
to the place of begining, containing, as above stated, twenty-one and 
sixty-six one hundredths (21.66) of an acre-, more or less. 

And further excepting from the said sixty-six-acre tract herein- 
above described a small tract belonging to the heirs of Dr. Eames, 
lying on the north side of the railroad track immediately east of 
the twenty-two one hundredths (,7,7,) acre tract conveyed by Joseph 
Mason to the city Marshall and west of the eighty-three one hun- 
dredths acre tract conveyed by Lee Sanders and wife and F. A. Rieh- 
ardson to the city of Marshall, and between the land of the railroad 
reservation on the south and the lands « conveyed by 8. D. Rainey 
and the Harrison County Agricultural & Mechanical Association 

to the city of Marshall on the north, containing fifty-eight 
2 one hundredths (,°,°,) of an acre, more or less, together with 
all and singular the rights, members, hereditaments, and ap- 


. 
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purtenances to the same belonging or in anywise incident or 
appertaining ; 

‘To have and to hold the said land above described to the only 
proper use and benefit of the said Texas & Pacific Railway Com- 
pany,in accordance with the agreement hereinbefore recited, and to 
enable said company to locate thereon its principal machine shops, 
ear works, as hereinbefore specified ; and this said City of Marshall 
does hereby warrant and defend the right and title to the land afore- 
said to the said Texas & Pacific Railway Company against the claims 
of any and all persons whomsoever claiming or to claim the same 
or any part thereof. 

In testimony whereof the mayor of the city of Marshall has here- 
unto signed his name and caused the same to be signed by the re- 
corder of said city and the seal of said city to be affixed hereto. 
Done at the city of Marshall on this 30th day of September, A. D. 


[seat] J. K. WILLIAMS, 
Mayor of the City of Marshall. 
C. W. SLATER, Recorder. 


Signed, sealed, and delivered in presence of— 
L. M. FISHER. 
W. L. SLOAN. 


Exurtpit B. 


THe Strate or Texas, 
County of Harrison. | 


Know all men by these presents that whereas an agreement was 

made and entered into on the 22nd day of June, 1872, by and be- 
tween the City of Marshall and the Texas & Pacific 
70 Railway Company, by which the City of Marshall agreed to 
donate to said company sixty-six acres of land at the place 

and in the shape designated on the map of the city of Marshall by 
Col. Thos. A. Scott, president of said company, whereon to locate the 
main machine shops, car works,and depot of said company at said city, 
and the said Texas & Pacific Railway Company agreed to establish 
its eastern terminus and Texas office at the city of Marshall, and 
also to establish and construct at said city the main machine shops 
and car works of said railway company; and 

Whereas the City of Marshall having acquired from the previous 
owner thereof the title to the tract of land hereinafter set forth and 
described, the same being a part of the sixty-six acres desired by 
and donated to the said Te ‘xas & Pacifie Railway for the purposes 
nerein set fortli; and 

Whereas the City of Marshall. having, by a resolution passed by 
the mayor and common council of said ¢ city on the 30th day of Sep- 
tember, 1872, directed a deed of conveyance of said land from said 
city to said Texas & Pacific Railway Company to be made and exe- 
ecuted : 

Now, therefore, in consideration of the premises above recited, as 


oO 
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well as in consideration of the sum of one dollar paid to the said 

City of Marshall by the said Texas & Pacifie Railway Company, the 

receipt whereof is hereby acknowledged, the said City of Marshall 
does hereby give, grant, bargain, sell, ailien, convey, confirm, 

74 and deliver unto the said Texas & Pacific Railway Company 
the following-deseribed tract or parcel of land, to wit: 

The same tract conveyed by Chas. E. Hynson, as guardian of 
Chas. W. Hynson, Stella Bell I[ynson, and Cornelia C. Hynson, 
and by J. Ringold Hynson, 8. F. Dean, and W. H. Dean, by 
their attornev-in-fact, Chas. E. Ilynson, to said city of Marshall, 
by deed dated the 18th day of February, A. D. 1875, and re- 
corded in the record of deeds for Ilarrison county in Book No. 1, 


pages 466, 467, and 468, and bounded as follows, to wit: Commenc- 
ing at the southern corner of the 7}-acre tract bought by the citv 


of Marshall from Mrs. Craig and stake 50 feet north from the centre 
line of the railroad track, thence north with the eastern boundary 
of same 25 feet to its intersection with the southeast boundary line 
of James Turner's 12-acre tract at its southeast corner; thence along 
said southeast boundary N. 29) I. 392 feet. to intersection of the 
same with the north boundary line of the 66-acre tract agreed to be 
donated to the Texas & Pacific Railway Company by the city of 
Marshall; thence along said north boundary 8. 76) E. 1,642 feet toa 
stake 35 feet west of eastern fence on said 100-acre tract; thence S. 
135 west 526 feet to a stake 50 feet north from another in center of 
railroad track in right line between a large red oak on the north side 
and a large sweet-gum on the south side of the same; thence westerly, 

in the line parallel to said road track with its curves and tan- 
70 gents and oU feet from the center of same, to the place of be- 

ginning, containing 22.58 acres, more or less, being situated 
in Harrison county, Texas, and being part of a tract of 100 acres of 
land partitioned among Chas. W. Ilynson and Stella Bell Hynson, 
Cornelius C. Hynson, J. Ringgold Hynson, and Sophia F. Dean by 
the district court of Harrison county at the October term thereof, 
A. D. 1872, together with all and singular the rights, members, 
hereditaments, and appurtenances to the same belonging or in any- 
wise incident or appertaining; to have and to hold the said land 
above deseribed to the only proper use and benefit of the said Texas 
& Pacific Railway Company in aecordance with the agreement 
hereinbefore recited, and to enable said company to locate thereon 
its principal machine shops and car works, as hereinbefore recited 
and specified ; and the said City of Marshall does hereby warrant 
and defend the right and title to the lands aforesaid to the said 
Texas & Pacific Railway Company against the claims of any and 
all persons whomsoever claiming or to claim the same or any part 
thereof. 


[In testimony whereof the mayor of the city of Marshall has here- 
unto signed his name and caused the same to be signed by the 
recorder of said city and the seal of said city to be affixed hereto. 
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Ye 76 Done at the city of Marshall on this the Ist day of Decem- 
rg - ber, 1873. 
J. M. HALL, 
[SEAL. | Mayor of the City of Marshall. 


J. H. COLEMAN, 
Recorder of the City of Marshall. 


Filed 14th day of April, A. D. 1886. 
W. E. SINGLETON, Clerk. 


Complainant's Joinder in Demurrer. 


Ciry of MARSHALL l 
US. 
| Texas & Pacitric R’tw’y Co. & Brown & SHELDON, Receivers. } 


The plaintiff now comes, on this the Ist Monday in May, 1886, it 
being May rule day, and joins issue on the defendants’ demurrer to 
| plaintiff’s bill and sets the same down for hearing on the Ist day of 
} the next — of this court, on the 2nd Monday in September, A. D. 
, 1886. 
YOUNG & BOOTY & 
JAMES TURNER, 


Complainant’s Solicitors. 


Filed April 14th, 1886. 
W. E. SINGLETON, Clerk. 


Recorded May 3rd, 1886, page 53. 


Complainant's Replication. 


Circuit Court of the United States for the Eastern District of Texas, 
Holding Sessions at Jefferson. 


Tue City or MARSHALL 
: 
Tue Texas & Pactric R’tway; Joun C. Brown & Lionet A. f 

SHELDON, Receivers, and Others. 


The replication of The City of Marshall, in Harrison county, com- 


> plainant, to the answer of The Texas and Pacific Railway 

via Company; John C. Brown and Lionel A. Sheldon, re- 

ceivers; J. Gould, William Kerrigan, and H. M. Hoxie, 
defendants. 

These repliants, saving and reserving unto themselves now and at 

all times hereafter all and all manner of benefit and advantage of 

exception which may be had or taken to the manifold insufficiencies 

1} of the said answer, for replication thereunto say that they will aver, 


maintain, and prove their said bill of complaint to be true, certain, 
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sufficient in law to be answered unto, and that the said answer of 
said defendants is untrue, except the allegation as to the compromise : 
of said bonds with the holders of the same and such other facts as 
are alleged in said bill of complainant and admitted in said answer, | 
uncertain, and insufficient to be replied unto by these repliants, 
without this, that auy other matter or thing whatsoever in said an- 
swer contained material or effectual in law to be replied unto, and 
not herein and hereby well and sufficiently replied unto, confessed 
or avoided, traversed or denied, is true; all which matters and 
things these repliants are and will be ready to aver, maintain, and 
prove as this honorable court shall direct, and humbly pray as in 
and by their said bill they have already prayed. 

JAMES TURNER, 

BOOTY & YOUNG, 


Complainant’- Solicitors. 


Filed May 3rd, 1886. 
W. E. SINGLETON, CPE, 
- By R. HERZ, Dep’y. 


Recorded Rule Book 1, page- 55, 54. 


77h Agreement for Tlearing. 


U. S. Circuit Court, at Jefferson. 
Oct. StH, 1886. 


THe Ciry or MARSHALL, ) 
vs. ~-Ch. No. 18. 
THe Texas & Paciric R’nway Co. et al. } 


It is agreed in this case that the above numbered and styled case 
be, and same is hereby, set down for hearing on the bill, demurrer, 
answer, and evidence at this the September term, 1856, and to be 
heard on Oct. 5th, 1886. 

October 5th, 1886. 

JAMES TURNER, 
BOOTY & YOUNG, | 
hor Complainant. '? wn 

I. HW. PRENDERGAST, QO 

Counsel for Defendant-. 


Filed Oct. Sth, 1886. 
W. FE. SINGLETON, Clerk. 


Recorded in Minute Book l, page oso, Oet. Sth, ’S6. 


W. FE. SINGLETON, CPZ. 


41 


CITY OF MARSHALL VS. TEXAS & PACIFIC R’Y CO. ET AL., &€. 


Decree of U. S. Court. 


Tuurspay, Oct. 7, ’86. 


Tne City or MARSHALL, ) 
vs. Ch., 18. 
Tue Texas AnD Paciric R’tway Co. ef al. 


On this the 7th day of October, A. D. 1886, this cause coming 
further on to be heard, and the said cause having been submitted on 
the general demurrer of defendants and on the complainant’s bill and 
supplemental bill and the answer and replication and the evidence, 
and the court, having heard the argument of counsel, doth order 
as follows: 

Ist. The court dismisses the said cause as to Jay Gould, H. M. 
Hoxie, Wm. Kerrigan, and John C. Brown, in so far as the said John 
C. Brown is sought to be affected personally, at the cost of the com- 
plainant, The City of Marshall. 

2nd. The court finds that a contract existed between the said com- 
plainant and the defendant, The Texas & Pacifie Railway Company, 

by which,in consideration of the donation from Harrison 
78a county, Texas, in the sum of three hundred thousand dollars 

in the bonds of said county and sixty-six acres of land donated 
by said complainant to said defendant railway company, the said 
railway company agreed to permanently establish its eastern terminus 
and Texas oflice at the citv of Marshall, and to also establish and con- 
struct at said city of Marshall the main machine shops and car works 
of said railway company. 

3rd. The court finds that the contract was duly executed upon both 
sides, and that the eastern terminus:of said railway company and 
the Texas office of said company aud the main machine shops and 
car works of said railway company are and were established at the 
city of Marshall anterior to the commencement of this suit. 

4th. It is therefore ordered, adjudged, and decreed by the court 
that said complainant, The City of Marshall, have the right to have 
the said contract kept, observed, and obeyed by the said defendant 
railway company, its officers, agents, servants, and employees. 

Sth. It is further ordered, adjudged, and decreed that the defend- 
ant, The Texas & Pacific Railway Company, and its receivers, John 
©. Brown and Lionel A. Sheldon, and each of them and each and 
all of their officers, servants, agents, and employees be restrained, 
enjoined, and inhibited from removing the eastern terminus of said 
railway company, the Texas office of said railway company, the main 
machine shops and car works of said railway company, or any or 
either of the said office, main machine shops, or car works from the 
said city of Marshall, Texas, and that the said receivers, John C. 
Brown and Lionel A. Sheldon,sand each of them and the said rail- 
way company and each and every of their employees refrain from 

any and all act or acts in avoidance of said contract or 
785 this decree. 
(th. That this injunction be made perpetual, and that writs 
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of injunction be served upon each of said receivers and the said rail- 
way company for the inforcement of this decree. 

7th. It is further ordered that the said complainant recover of the 
defendant, the said Texas & Pacific Railway Company, all the costs 
in this behalf incurred, and against the said Brown and the said 
Sheldon, as receivers of said railway company, all the costs in this 
behalf incurred since the said receivers were made defendants, save 
and except the costs hereinbefore charged against the plaintilf. 

Sth. It is further ordered and adjudged and decreed that the judg- 
ment for costs herein rendered be duly certified and, together with 
a copy of this decree, be served upon the receivers, John C. Brown 
and Lionel A. Sheldon, who are directed to call the same to the at- 
tention of the circuit court of the United States for the eastern dis- 
trict of Louisiana, by which they were appointed. 

9th. It is further ordered that the clerk of this court do issue a 
certified copy of this decree and cause the same to be delivered to 
the clerk of the county court of Harrison county, Texas, to be re- 
corded in the office of said county clerk. 

Jefferson, Texas, October 7th, 1886. 

CHAUNCY B. SABIN, 
U.S. Dist. Judge for the Lastern Dist. of Texas. 


Ta Testimony Laken Before Jno. B. Carter. 


THe Crry or MARSHALL ) 
Us. 

The Texas & Paciric Rattway Company, J. 
Gould, H. M. Hoxie, William Kerrigan, and 
John C. Brown and Lionel A. Sheldon, as Re- 
ceivers of the Texas and Pacific Railway Com- 
pany. J 


“ 


Pending in U.S. 
Cireuit Court 
at Jefferson, 
‘Tex. 


Marsuauy, Harrison County, TEXAS, 
June Ist, A. D. 1856. 

Be it known that, by virtue of the authority vested in me as spe- 
cial examiner, as per agreement hereto attached, marked “A,” In 
the case of The City of Marshall vs. The Texas and Pacifie Railway 
Company, J. Gould, H. M. Hoxie, William Kerrigan, and 

795) = and John C. Brown and Lionel A. Sheldon, as receivers of 
said railroad company, pending in the United States circuit 

court for the eastern district of Texas, at Jefferson, and being num- 
ber 18 on the chancery docket, and in pursuance of the notice hereto 
attached and marked Exhibit b, I, Jno. B. Carter, as such examiner, 
did, on this the Ist day of June, 1886, at 9 o’clock a. m., in the main 
court-room in the court-house, in the city of Marshall, Harrison 
county, Texas, and both parties having appeared, by their solicitors, 
caused Herman Kritz, witness on the part of the complainant, the 
identical witness named in said notice, to come before me, who, after 
being duly sworn according to law to answer truthfully such ques- 
tions as may be propounded to him by either of the parties in said 
case, tle said witness, HERMAN KRITz, answering, says: 
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What is your name, age, present occupation, and residence? 

My name is Herman Kritz; forty-nine years old next fall; em- 
ployed in the United States Treasury Department; reside at Mar- 
shall, Tex. 

Were you acquainted with Col. Thos. A. Scott? Is he dead or 
alive ? 

I was. He is dead. 

Were you acquainted with E. A. Blanch, M. D. Ector, and F. B. 
Sexton ? 

I was acquainted with them. 
SU Have any of these died? 
All dead but Col. F. B. Sexton. 

When did Col. Thos. A. Scott die? 

About three or four years ago. 

When did Maj. E. A. Blanch and M. D. Ector die? 

Blanch died in 1877; Ector died in fall of 1879. 

I never saw Col. Thos. A. Scott write, but I have seen many busi- 
ness communications from him which required his signature. He 
was president of the Texas & Pacifie Railway Co. from 1872 to 1881, 
inclusive. I was paymaster of the Texas & Pacific Railway Com- 
pany, and was afterward cashier and principal financial officer in 
the Southwest; came here officially in August, 1875, and continued 
with the company in the capacities above named until September, 
1881, when my position was changed to cashier and paymaster of 
the Texas & Pacific railway and the International & Great Northern 
Railway Company, and I held that position until 1884. After Sep- 
tember, 1881, no more money was remitted me as cashier at Mar- 
shall from either agents or foreign railway: companies, and no more 
vouchers paid by me for material purchased; stock killed. I have 
seen Thos. A. Scott’s signature on a good many official communica- 
tions and on many passes. The signature to letter dated July 16th, 

1872, is the genuine signature of Thos. A. Scott, and | 
$1 here request the same to be attached to my deposition (and 

same is hereto attached, marked Exhibit “C”). I know the 
signatures of E. A. Blanch and F. b. Sexton, and the signatures 
signed to the paper June 26th, 1872, are the true and genuine signa- 
tures of E. A. Blaneh and F. B. Sexton, and I here ask that said in- 
strument be attached to my deposition, marked “D.” William A. 
Wallace, vice-president of the Texas & Pacific Railway Company, 
instructed me to tell the people of Harrison county, Texas, that the 
agreement between them would be carried out in good faith, and 
for me to use all honorable means to get the bonds issued. 


Defendants’ solicitor objected to this testimony because the county 
of Harrison is not a party to the suit and the conversations were 
inter alia acta. ; 


They built offices, large offices. As the road increased in mileage 
they increased the offices by adding more rooms, more vaults, and 
larger ones. The building used as office then was the one recently 
used asa hospital. The vice-president, Bond, constructed a house for 
his residence and lived there several years; then Brown, one of the 
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vice-presidents, occupied it. The general superintendent’s residence 

was here built in 1872 and occupied by the general superintendent 
in 1874. Brown afterwards sold his residence to the company. 

§2 The above oftices were located and maintained at Marshall, 
Texas, 

The principal shops of the road were located at Marshall, Texas, 
in 1873. The principal offices and all principal officers neces- 
sary for the operation of the road, consisting of vice-president, gen- 
eral superintendent, auditor, general freight and passenger agents, 
local treasurer of cashier’s office, general land office of Texas & Pacific 
road, chief engineer, vice-president’- office, remained in Marshall 
until after the consolidation of the Texas & Pacific with Mo. Pacifie 
railway—that is, the management of the Texas & Pacific, Interna- 
tional & Great Northern railway, Missouri Pacific, & Iron Mountain 
were consolidated, which took place in 1881, and the vice-president’s 
and auditor’: office were moved to St. Louis, Mo., in 1881; general 
manager's office moved to St. Louis in 1881; accounts of the cash- 
ier’s oflice moved to St. Louis same time; auditor’s oftice went there 
too same time; the freight and passenger oflice was moved to Dallas 
some time in 1882; general land office was moved in September, A. 
D. 1883, to Dallas, Texas; cashier & paymaster’s office was moved 
to St. Louis in 1884; the superintendent’s office, claim & damage 
agent’s office, telegraph department, & superintendent of bridges 
and buildings were here in December, 1885. 

The superintendent’s office was removed from here since the 

83 institution of the suit, at night. I was there at six o'clock p. 
m. on one day and found everything there in ship-shape and 
theclerksthere,and came back there the next morning and everything 
was gone. I found one of the clerks there and he said he knew 
nothing of it. The removal of all of these offices were [was] done in 
a very unbusiness-like manner—that is, on very short notice. I got 
notice at 9 a. m. and left that night for St. Louis with all my papers 
and money. The land office bad more time. It was not known 
outside that any of them were to be removed. It was the under- 
standing of all the officers of the road that the general offices and 
shops were to remain here permanently. Extensive and expensive 
buildings were erected here for the shops, and they were increased 
from time to time to meet the requirements of the road. There 
was about seventy clerks in all the oflices in Marshall, and we dis- 
bursed to the officers and clerks from eight to ten thousand dollars 
per month, and all other payments of all other claims were made 
here. ‘Theamount disbursed here for labor, material, damage claims, 
and such things, amounted to from 175 to 200 thousand dollars per 
month. From the time the offices and shops were located here to 
the tin.e the offices were moved off the population of the town had 
increased nearly sixty per cent., and judging from general appear- 
ances, there has not been any increase in population since then. 
The business of the town during the same time, to wit, from 

84 the time the offices and shops were located here, increased 
about sixty per cent.,and has been on the decline since the 
offices were moved off. In this connection I will state that I com- 
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municated what Wallace told me to Williams, chief justice of the 
county, in regard to the carrying out of the agreement between the 
county and the railroad. All the offices enumerated heretofore were 
understood by the company to be a part of the Texas office. Some 
of the subsidy bonds issued by Harrison county to the Texas & Pa- 
cific Railway Company were paid to contractors for work done for 
the California Construction Company; a lot of the new bonds issued 
in lieu of the old ones I sent to the proper officer in New York in 
1881. 


Cross-examined by F. H. Prendergast, solicitor for defendants, 
the witness says: The duties performed by me before the consoli- 
dation have been performed since the consolidation by D. 8S. H. 
Smith, as local treasurer. I lived here prior to the bringing of this 
suit and I do not know of any vacant houses for rent at that time, 
but have heard since that time that there are plenty of vacant 
houses torent. The difference between the number of the employees 
in the general office prior to the consolidation and what are em- 
ployed in them now is about seventy (70). The communicatian I 

made to Williams with relation to the contracts between the 
85 county and the railroad company had no relation to any 
contract with the city; the city had already complied with 
her contract. 
H. KRETZ. 
JOHN B. CARTER, Examiner. 


United States Circuit Court for Eastern District of Texas, Holding 
Sessions at Jefferson, Texas. In Chancery. May 15th 1886. 


Tue Crry or MARSHALL ) 
vs. 
Tue Texas & Pactric Rattway Company; JAY Goutp, >} Ch. No. 18. 
H. M. Hoxie, William Kerrigan, Lionel A. Sheldon, 
and John C. Brown, Receivers of said Railway. 


Please take notice that following-named witnesses, William 
M. Johnston, R. C. Garrett, W. W. Heartstill, F. B. Sexton, Esq., 
Jas. Turner, Esq., Daniel Dopplemayer, Herman Kretz, William 
T. F. Scott, Senior, and T. A. Elgin and C. D. Kretz, all of whom 
reside in the city of Marshall, in Harrison county, Texas, will be 
examined on the part of complainant, orally, before John B. Carter, 
examiner in the above cause, i the court-room, in the city of Mar- 
shall, said county and State, on the first dav of June, 1886, at 9 
o'clock a. m., at which time and place you will appear and put 
interrogatories to said witnesses, or otherwise participate in said 
examination if you shall think fit. 

Done by order of said examiner May 15th, 1886, 

JAMES TURNER anpb 
BOOTY & YOUNG, 
kor Complainant. 
To F. H. Prendergast, solicitor for defendants. 
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U.S. Cireuit Court for the Eastern District of Texas, Holding Ses- 


sions at Jefferson, Texas. fy 
Ciry oF MARSHALL ) 
vs. | t 
THe Texas & Pacrric Ratpway Company; Jay >Ch. No. 18. 


Gould, H. M. Hoxie, William Kerrigan, Lionel ze 


Sheldon, and John ©. Brown, Receivers. 


We, the undersigned attorneys, hereby agree that the testimony 
of all of the witnesses in the above case who reside in Harrison 
county may be taken orally before John B. Carter, of Marshall, as 
examiner, and that testimony of witnesses residing elsewhere may 
be taken by interrogatories and cross-interrogatories, either under 
the chancery practice of U.S. courts or under the statutes of Texas, 
provided eiiher party may examine any witness- who reside else- 
where before said Carter, in Marshall, if they should happen to be 
in Marshall, or either party may bring his witnesses residing else- 
where before said Carter, in Marshall, for examination. 

2. 5: See 

JAS. TURNER, 

A. J. BOOTY, For Plaintiff. 
I. WH. PRENDERGAST, 


Sol. for Defenda nt. 


Agreed to. 
Ii. TL. PRENDERGAST, 
Sol. for Defendant. 


S7 Marsnaur, Texas, June 26th, 1872. 


Col. Thos. A. Scott, pres’t of the Texas and Pacifie Railway 
Company, Philadelphia, Penn. 

Sir: Pursuant to your request we now present to you, to be laid 
before the board of directors for the Texas & Pacific Railway Com- , 
pany, a written statement of the agreement made at Mrs. King’s 
Hotel, in this city, on the 22nd inst., between vourself, on behalf of 
said railway company, and the undersigned, on behalf of the city of 


Marshall. 
The county of Harrison (of which the city of Marshall is the 
county-seat) has determined, in the manner required by an act of 4 


the Legislature of the State of ‘Texas passed April 12th, LS71, to 
donate to said Texas and Pacific Railway Company three hundred 
thousand dollars in the bonds of said county, payable in gold coin, 
having thirty years to run and bearing seven per centum interest 
per annum, and to levy a tax in the manner required by said act to 
provide for the payment of the prineipal and interest of said bonds, 
upon the condition that said company shall establish its eastern ter- 
minus and Texas office at the city of Marshall and shall locate and 
construct-at said city its main machine shops and ear works, thereby 

securing at said city. the connections with said terminus pro- 
88 vided for by the act incorporating said Texas and Pacific 
Railway Company and an act supplemental thereto. 
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We understand that a full transcript of the orders and decrees of 
the county court of Harrison county in regard to this matter has 


as bot been furnished you. 
In addition to this the city of Marshall will donate to said com- 
: pany sixty-six acres of land at the place and in the shape desig- 


nated by you on the map of said city whereon to locate the main 
machine shops, car works, aud depot of said company at said city. 

The city of Marshall will procure said land by issuing its bonds 
in accordance with the provisions of the act of the Legislature of 
Texas already referred to, which bonds will be used in the purchase 
of said land. 

The citizens of Marshall have already undertaken to cash said 
bonds to an extent sufficient to purchase all of said land which can- 
not be procured by donation directly by [from] the owners thereof. 

The details of acquiring the title to said land for your company 
will be attended to by the city and were explained in our conver- 
sation with you. 

In consideration of the donation of the said sum of three hun- 
dred thousand dollars and said sixty-six acres of land the said Texas 

and Pacific Railway Company will permanently establish its 
89 eastern terminus and Texas office at the city of Marshall, and 

will also establish and construct at said city the main ma- 
chine shops and car works of said railway company. 

Awaiting your reply, we are respectfully your ob’t servants, 

‘ Fr. B. SEXTON, 
KE. A. BLANCH, 
M. D. ECTOR, 
Committee on Part of City of Marshall. 


Texas & Paciric Rartway Company, 
Orrick OF THE PRESIDENT, 
PHILADELPHIA, July 16th, 1872. 
I. B. Sexton, E. A. Blanch, M. D. Ector, committee in behalf of the 
city of Marshall, ‘Texas. 

GENTLEMEN: I am in receipt of your favor of June 26th, setting 
forth arrangement between your committee and myself as president 
of the Texas and Pacific Railway Company. 

The statement as you make it is satisfactory and I will have the 

matter ratified at the first meeting of our board of directors. 
: But the absence of Judge Pierrepontand Mr: Stebbins in Europe 
for a few weeks to look after our financial matters may. prevent me 
from getting a quorum or [of | our directors together, but in due time 
it shall all be arranged. 


Very respectfully, THOS. A. SCOTT, President. 
90 By agreement of parties the examination of witnesses is 


hereby continued over to Thursday, June 3rd, 1886, at 9 
o'clock a. m. 
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THURSDAY, June 3rd, 1886. 
Examination of witnesses resumed: 


Thereupon came WILLIAM M. Jounston, a witness for complain- 
ant & the identical witness name-in the notice hereto attached, who, 
being sworn according to law, testifies as follows, to wit: 


My name is William M. Johnston. I am merchandising; have 
lived in Marshall since January, 1553, and iy age is fifty-six years. 
In 1873 I was engaged in merchandising. in Marshall, Texas. In 
1872, my recollection is that a vote was taken on the question whether 
the county of Harrison should donote to the Texas & Pacific Rail- 
way Company $300,000.00 in bonds to get them to locate said com- 
pany’s principal office and shops at Marshall, and the election was 
declared carried for the donation. 

Thos. A. Scott and Col. Jno. W. Forney came to Marshall, Texas, 
shortly after the said vote was taken. Scott was president of the 
Texas & Pacific RK. R. Co. and Forney was one of the directors of 
said company. While they were here they, Scott & Forney, had a 
meeting with the people at night, at the court-lhouse, in Marshall. 
Korney made a speech, and my recollection is that Scott was present 

when the speech began. In the speech Forney expressed 
91 their satisfaction at the vote having been taken, and that the 

donation had been determined to be given by Harrison county 
to the Texas & Pacific Railway Company, and in consideration for 
the same the company would build us shops here, in which they 
would employ at all times not less than five hundred workmen, 
and might be at times 1,000 workmen; that the general oftice 
of the Texas and Pacific would be established here, and would 
employ about two hundred men in said offices. He spoke also 
of the terminus of the road being made here and the branches 
of the road, for which the donation was given, and he spoke at 
length of the great benefits that the location of offices & shops & 
making this the termini of the road here would confer upon Harri- 
son county and the city of Marshall. I think that Col. Thos. A. 
Scott did not speak, claiming that he was greatly fatigued, and put 
Col. Forney up to speak in his stead and for him. Up to this time 
[| had not heard anything about the city of Marshall donating any 
land to the company for depot purposes, shops, &e., but heard of it 
the very next morning. The company demanded of the city of Mar- 
shall that it shou!d donate to the company, in addition to the donation 
by Harrison county, sixty-six acres of land being a strip of land on 
the north side of the road six hundred feet wide and including some 
of 8S. D. Rainey’s property on the west, and running to and includ- 

ing some of the Hynson property on the east, and also one 
92 block of land on the south side of the road, where the freight 

depot and the general offices were afterwards constructed. 
Almost immediately the people of the city of Marshall got up a pe- 
tition to the city council, as required by law, to take a vote by the 
citizens of Marshall on the question of voting 330,000.00 dollars of 
the city bonds for the purpose of purchasing the property above 
described. The city council ordered an election and the vote was 


CITY OF MARSHALL VS. TEXAS & PACIFIC R’Y CO. ET AL, &c. 49 
taken, and was carried in favor thereof by a large majority. The 
people of the city of Marshall by these acts declared that they re- 
solved to acceed- to the company’s demand for the sixty-six acres of 
land. I understood that the land was specified by Col. Thos. A. 
Seott that the company demanded of the city, and the company 
claimed that they wanted this land for the purposes of building 
thereon their depots, shops, and ceneral offices. The demand was 
determined to be complied with as soon as possible under 
the law controlling elections fer this purpose. Soon after the 
vote was taken the city council of Marshall appointed W. M. John- 
ston, W. W. Heartsill, and R. C. Garrett a committee, whose duty it 
was to purchase the land hereinbefore described, taking deeds there- 
for to the city of Marshall. The bonds voted to be issued were 
issued and placed in the hands of said committee, and the committee 
proceeded to purchase and did purchase all of said land from the 
owners thereof and took deed to the same to the city of Marshall. 
Said committee had to pay for said lands about the sum of 
935 thirty-eight thousand dollars in the city’s obligations, and in 
addition to this amount some of the parties owning the lands 
donated a portion of the same tothe city. Before we had purchased 
any of the land a grading force of the company located on some of 
the same. Before we had purchased any of the land Col. Eddy or 
Gen'l Dodge, one or the other, addressed a note to the city council, 
stating that they were ready to commence operations and wanted the 
city to hurry up and get the title tothe land. The committee finally 
acquired all the land demanded by the railroad company. After the 
city acquired the property the citv made deeds to the property con- 
veying the same to the Texas & Pacific Railway Company, and 
copies of the deeds are attached to the defendants’ answer in this 
case, marked Exhibit- “A & bB,” which are here referred to and made 
part hereof. A Mr. Montgomery, who represented himself as agent 
of the company, called on me while I was chairman of the commit- 
tee above referred to and asked tme for the deeds from the individ- 
uals to the city of Marshall, and said he wanted them for the pur- 
pose of having the same recorded. I gave them to him and he had 
them recorded in the county records of deeds, and required the city 
to pay the cost of recording the same, which was done by the city. 
Since the time when the property was deeded to the railway com- 
pany the Texas and Pacific Railroad Company have had the exclu- 
sive use and control and possession of the same. 
U4 They erected upon the blocks south of the road a large two- 
story building—frame building—and used it continuously up 
to the summer of 1581 as the general office of the company. North 
of the railroad they erected a very large brick building, which has 
been used since its completion as a imachine shop continuously to 
the present time ; they erected also thereon two large round-houses 
and a blacksmith shop and two turn-tables and two water-tanks, and 
master mechanies’ ottices, train despatcher’s otlice, and also several 
miles of side tracking. Soon after the office was completed, the 
auditor’s oflice, general superintendent’s, general freight office, land 
office, cashier and paymaster’s oflice, general stock and claim agent’s 
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office, the oflice of general master mechanic & superintendent of 
machinery, and, after the New Orleans Division was completed, the 
superintendent of New Orleans Division, vice-president’s office, and 
general storekeeper were located here until the summer of 1881, 
when the most of them were moved off. From 1872 to 1881 the 
population of Marshall increased at least sixty per cent., in my 
opinion. Since 1881 [1 think that the population has increased very 
little. From 1872 to 1881 the property—real estate—in Marshall 
increased in value about thirty per cent., and since 1881 the valua- 
tion of real estate has diminished generally. 
Jo l'rom 1872 to 1881 there was a general increase in the 
prosperity of the town, and since 1881 there has been a de- 
cline in the general prosperity of the town. Since 1881 there has 
been a decrease in the rents of property; since 1581 there has been 
decrease in my business, and I do not know anything about it with 
others. i attribute the decrease above spoken of partly to the re- 
moval of the railroad offices from this place. I remember the re- 
moval of the auditor’s oflice in 1881, and about that time I had a 
conversation with Col. Hl. M. Hoxie, general manager of the road, 
about the removal of the offices. I think that I. J. Fry was pres- 
ent, but not certain about that, and I was with a committee of citi- 
zens, and we waited on him about the removal of the division and 
offices, and as we thought that — was some probability about re- 
moving the shops II. M. Hoxie stated to us that it was a necessity 
under the new organization for them to take away the offices that 
had been taken away, and in consideration of having moved the 
offices away from Marshall that he proposed to increase the capacity 
of the shops located here, and that he would do SO ; that he would 
give us two laboring men in place of each man he had taken away; 
and, further, that each man that he would give us would be equal to 
two of the men that. he had taken away from Marshall; that the 
men he would bring here as laborers would be men of families; 
that they would either rent houses or build houses here for their 
occupancy ; that the men he had taken away were many 
wo of them single men, transient and not likely to become per- 
manent citizens; that the railroad company would want to 
make some investment here and might want to use some of the 
committee of which I was a member to assist them ; all of which 
the company never did do. This statement by Mr. Hoxie had the 
effect to allay ail excitement of the people over the removal of the 
offices, and had a good efleect generally as long as we believed that 
they would do as Mr. Iloxie said they would. They changed the 
end of the division to Longview when Mr. Hoxie took charge of 
the road as general manager, in ISS], 1 think. This change took 
quite a number of the trainmen away from here, but I do not 
know how many. When Mr. Hoxie said in the interview | have 
given above “that it waS necessary under the new organization for 
them to remove the offices to St. Louis,” I understood from that that 
he referred to the consolidation of the Texas & Pacifie Railroad 
Company with the Gould system. I understood and think that the 
whole community understood that the arrangement gone into bee 
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tween the people and the company was to be a permanent thing. I 
never heard any of the railroad officials say that this was to be tem- 
porary at all. Ido not think that the people would have considered 
any proposition other than one they understood to be for the per- 
manent location of the offices, shops, &ec. The railroad company 
never made known to the people of Marshall at the time they re- 

ceived the bonds or previous to that time or since that time 
v7 that they were only locating here the offices, shops, &c., tem- 

porarily. 


Cross-examined by F. IH. PRenpERGAst, solicitor for the de- 
fendants: 


Without consideration of the contract I would have taken the 
improvements the company placed here that | have spoken of, the 
machine shops, to bave been intended to be permanent, but do 
not think I would have thought the same about the offices. The 
city would have derived some benefit from the shops, offices, «c., 
being placed here had they been placed here without any contract 
with the city and eounty with regard to the permanency thereof, 
and think that the benefit would have been about one-half of the 
amount of benefit we did receive, or thirty per cent. I stated in my 
direct examination that Mr. Iloxie’s promise to Increase the men in 
the shops was not complied with. I do not know that of my own 
personal knowleage, but obtatned iny information from shop men 
and other employees of the company and, I think, from some of the 
officers of the road. I do not not now recollect any particular one 
who told me so. Values in Marshall have depreciated also because 
of the general financial depression of the county. I know of three 
or four houses—dwellings—that have been built in the last vear in 
Marshall; also as many as five business houses have been built since 
ISS1. Some and most all of them were to replace old ones. The 

land the city donated to the company cost the city about 
YS 10,000 doliars, but had it been known that the offices, shops, 
We., were not to be loeated here, but at some other place, this 
same property would have been worth at that time, in the condi- 
tion it was then, about 4,000 dollars. 
WM. M. JOHNSTON. 
JNO. B. CARTER, Exvaminer 


And now comes JaMes TurNerR, witness for the complainant, one 
of the identical witnesses named in the notice hereto attached, who, 
being duly sworn according to law, testified as follows, to wit: 


My nameis James Turner. Iresidein Marshall, Texas,and — fifty 
veurs of age, and am an attorney-at-law ; have resided in Marshall 
since November, A. D. 1857, and have been in the practice of law all 
the time. I know F.B. Sexton, who is now living in Colorado City, 
Texas: know E. A. Blanch and M. D. Ector, both of whom are now 
dead. I have seen each one of them write and know each of their 
signatures. The signatures marked Exhibit “ D,” attached to the 
answers of Kretz, are the true and genuine signatures of each of those 
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gentlemen. I also knew Thos. A. Scott in his lifetime; he is also 
now dead. Ie was president of the Texas & Pacific Railway Com- d 


pany in July, 1872, and president of the Southern Pacific Railway , 

Company before that time. I have seen said Scott write once and 

perhaps twice,and am familiar with his signature, having seen it | 
many times to letters and other documents. The signature ) 

99 attached to the letter marked Exhibit “ C,” attached to Kretz 
deposition, is the genuine signature of Thos. A. Scott. In the 

year 1572, in the spring or early summer, a_ petition was prepared 


and submitted to the county court of Harrison county, Texas, asking 
the county court to submit to the people of Ilarrison county a vote 
on a proposition to donate 500,000 dollars in bonds, due in thirty “4” 
years, conditioned that the Texas and Pacific Railway Company 
would permanently locate at Marshall its eastern terminus of the 
Texas & Pacific railway, together with its machine shops and Texas 
offices and car works, and secure to Marshall the connections pro- 
vided for in the act incorporating the Texas & Pacific Railway 
Company. This petition was written by Wm. Steadman, one of the 
attorneys at that time of the Texas & Pacific Railway Company, to 
the best of my recollection, and was signed by over one hundred 
citizens of the county. This proposition was submitted to the people 
and carried by a large majority of the voters. The county court 
came to declare the result, and in that order, at the instance of the 
official of the railroad, they interpolated the word “thereby ” in the 
order, making it read, “ and thereby secure to Marshall the connec- 
tions provided for by the act incorporating said road.” A few days 
after this vote was taken and the result declared, probably a week 
afterwards, Col. Thos. A. Scott, president of the road, came to Mar- 
shall, accompanied by Gen’l G. M. Dodge, chief engineer; Jno. W. For- 

ney,of Philadelphia, one of the directors; Mr. Walters, of Balti- 
100 more, another one of the directors, and two or three others, 

whose names I do not now remember, were with them, came to 
Marshall on a tour of inspection and to see the property, and while at 
Marshall it was made known to him and his company that the sub- 
sidy had been voted in accordance with the proposition ; and at a 
public meeting held at the court-house, at which Forney, Scott, and 
Walters were all present, in which Col. Scott expressed his satisfac- 
tion that the county had dealt so liberally with the company, but 
excused himself from making a speech, Col. Jno. W. Forney 
was the principal spokesman on the part of the railroad, and went 
on to state what the railroad proposed, on their part, to do; that 
they would erect shops here and locomotive works, and employing 
employ’ several hundred hands here—I do not remember the num- 
ver he stated—and that the offices all being located here would also 
bring a great number of persons to reside at Marshall. I think I 
have a printed copy of his speech, which I will attach if I can 
find it. 

The following day Col. Seott and his party and a party of citizens 
took a drive over the town, and when near the present freight depot 
Col. Scott remarked that-he also understood that we were to give 
him grounds for depot, offices, and shop purposes, and claimed that 
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they would need a strip of land six hundred feet wide, measuring 

from the center line of the railway track north, and extend- 
101) ing up and down the track about } of one mile, he standing 

there and indicating the boundaries thereof with his walking 
‘ane ; also one block on the south side, about 300 feet square, which 
he suid he wanted for the purpose of erecting his office building 
thereon. This was a new demand on the people, as they had never 
promised to give him any ground for depot purposes other than that 
I had myself proposed to donate ten acres of land for depot purposes. 
Notwithstanding this demand the citizens of Marshall met together 
that day or the day following, and determined to stand the raise ; 
and when Col. Scott returned through Marshall two or three days 
later they notified him that they would give him the lands he de- 
manded. 

A committee was appointed, a vote taken, bonds issued from the 
city of Marshall, and all the lands indicated acquired by the city 
and turned over to the railway company, the railroad taking posses- 
sion of some of the property as early as August, 1872, and the bal- 
ance in a few weeks thereatter. They erected on the block on the 
south of the railway a two-story frame oflice building, with full 
basement story below, with fire-proof iron vaults above and below. 
On the grounds north of the railway they erected a large brick build- 
ing—two wings, two round-houses, blacksmith shop, brass foundry, 
two turn-tables, two or three water-tanks, a house for the master 
mechanic’s oflices, and office for the fireman of the round-house, 
and several miles of side-tracking, a dispatcher’s office, and a 

large Y. 
102 In the office building they afterwards located the general 

superintendents, auditor, treasurer,’ stock, & fuel agents, 
freight and passenger agent-, solicitors and vice-presidents, and all 
other departments of the road except the president and secretary's 
oftices. ‘They erected machinery in the building erected for that 
purpose, and maintained them in that attitude until the road passed 
under the control of the Mo. Pac. Railway Company, in 1881. They 
also erected at Marshall a dwelling-house for the superintendent, 
and the vice-president of the road purchased property and estab- 
lished himself here. 


Ordered that this examination be, and the same is hereby, ad- 
journed over till to-morrow morning at 9 o'clock. 


, ripay, June 4th, 1886—9 a. m. 
Examination of Jas. TURNER continued : 


I do not remember the exact time that Jay Gould was elected 
president and took charge of the road, but think that it was in June 
or July, 1881, and the removals of offices all took place after that 
time; that after June, 1581, the auditor’s office, general freight 
agent, general land office, general passenger office, cashier's and pay- 
master’s oftice, treasurer’s office, general master mechanic & super- 
intendent of machinery office, vice-president’s office were all re- 
moved from Marshall. In 1572 1 do not think that the population 
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of Marshall exceeded 3,000, perhaps — so much ; it had been, 
103 however, more than that, but the road passing on to Long- 

view took some ofour population there. After 1872 this con- 
tract was made with the railway, and up to 1881 the population of 
Marshall inereased, until in ISS] it was full 7,000, if not more. 
Since 1581 there has been a falling off in the population, and I do 
not think that the population now will exceed 6,000. On real estate, 
my impression is that the highest point real estate ever reached in 
Marshall was in 1868, when the road terminated here. After the 
road got to Longview property went down again, until this contract 
was made with the Texas & Pacific, in 1872, when property again 
went up and has remained at about the same general figure up to 
ISS1. Since 18581 real estate has depreciated from 25 to 50 per cent., 
and even nore than that in some instances. I do not want to be 
understood as saving that the removal of these offices was the sole 
cause of the depreciation in value, for I do not think that it was; 
it is due to a combination of causes, one of which is the general 
stagnation of business all over the country and the general depres- 
sion and decrease in real estate values everywhere, as far as I am 
able to judge. The uncertainty of what was going to be done about 
the removal of offices, shops, &c., from Marshall was one of the most 
potent causes of the depreciation. ‘The regular freight divisions were 
all moved from here to Longview after Mr. Hoxie took charge, in 188]. 

There was from 1881 up to the appointment of the receivers a 
104 =iarge amount of work carried from here, north of here, to be 

done, | do not know where to, except what the superintendent 
told me. I have seen whole trains of damaged cars carried from here 
to other points to be repaired. Col. Cummings told me the reason of 
this was that this company did not have the means to have the work 
done here, and the Mo. Pacitie Railway Co. was having the same 
done and advancing the money or crediting the Texas & Pacific 
Co. for the same. Since 1SS1 the general ottice has been used as 
follows: They kept in the said office building for a while the chief 
engineer’s and superintendent of bridges and stock and claim agent’s 
office, but finally all these were moved out of the building, and the 
building was used as a hospital after the hospital at Fort Worth was 
burnt. I believe, however, that the stock & claim agent occupied 
the building while it was used as a hospital. The general superin- 
tendent’s oflice was kept in a building on the same block, built for a 
club house, until after this suit was filed. 

That about the month of August or September, 1885, I was told 
either that the order has been issued to remove the superintendent’s 
oftice to Dallas, Texas, or that the order would be issued as soon as 
an office building could be prepared. I do not remembor who it 
was who told me, but it was told me at the office and by some one 

attached to the office, and after the suit was brought and after 
105 the receivers were appointed the office was moved. It was 
there late in the evening of one day and the next morning it 
was gone; do not know whether it was moved at night or in the 
morning, except from hearsay. 
Mr. Littlefield, superintendent of telegraph, who also had his office 
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in the club-house building, told me that he expected that they would 
all be moved away. This was in August or September of 1885. I 
know nothing about the offices using temporary quarters except the 
superintendent of bridges otlice was occupying an old storehouse 
owned by L. Kahn as an office. 

The Missouri Pacific in Texas crosses the Texas & Pacific Railway 
at Bells, in Fannin county, Texas,and at Mineola, in Wood county. 
From both of these points the Mo. Pac. has a line direct to St. Louis 
and other points north, and the Texas & Pacific also has a line to 
St. Louis and all points north, over itsown line and over that of the 
St. Louis & Iron Mountain R’lway, and the two roads, in my judg- 
ment, are competing lines for St. Louis trade at both of said points 
and at Mineola, the Mo. Pacific control-ing. The L. & G.N. R. R.is 
also a competing line with the Texas & Pacilic for Galveston trade. 
The Texas and Pacific, reacliing Galveston by the way of Dallas, and 
the Texas Central R. R., and, before the Mo. Pacific combination, the 
Texas & Pacific, did compete at Mineola with the Il. and G. N. RR. R. 

at Dallas with the Central for Galveston trade. 
106 I was here from the beginning of this contract with the 

company and the town and county, and was mixed up from 
the start in the contract, being intimate with the company people 
and with the town and company {county ]people. Thecompany urged 
upon the town and county to grant the subsidy far more streneously 
than the people urged the company to locate their offices and shops 
here, although both parties were anxious about it. I never heard 
in any quarter or from any source any intimation that this was 
other than a permanent contract, and if it had been understood here 
that the company claimed it to be only temporary, or that it had 
the nght to remove them at its pleasure, the proposition for a sub- 
sidy by either town or county would not have received fifty votes. 
The company never did maintain that the contract with the town 
and county was other than a permanent contract, and I never 
heard of any such claim until the defendant’s answer was filed in 
this case. Upon the strength and faith of that contract there has 
been at least one million dollars invested in real estate improve- 
ments that never would have been invested here exeept for that 
contract or if they had have believed that the contract was tem- 
porary. 


Cross-examined by I. Il. Prendergast, solicitor for the defendants, 
the witness testified : 
Wm. Stedman was the attorney for the Texas & Pacific 
107 ~=Railway Company at the time the petition for an election on 
the bonus to the company. I heard Jno. C. Brown, vice- 
president of the Texas & Pacttic railway, say that if the people of 
Marshall did not quit showing such animus against the railroad in 
trial of cases in the courts, that if they did not watch, the railroad 
company would bundle up and leave the place and move the shops. 
A large portion of the people of the county refused to pay the sub- 
sidy tax until the compromise of 1880. A good many refused to 
pay it because the railroad company had not secured to the city of 
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Marshall the connections as provided for in the act of incorpora- 
tion and in the proposition on which the people voted to issue the 
bonds. There was no removals of any of the offices until after the 
people refused to pay the subsidy tax and voted a compromise of 
the bonds; however, the railroad prior to that time had disposed of 
nearly all the subsidy bonds, and only held enough to pay its own 
part of the subsidy tax. There have been from thirty to fifty new 
houses built here during the last two years. 
JAMES TURNER. 
JNO. B. CARTER, Examiner. 


W. W. Heaktsiii, witness for complainant, being duly sworn, 
testified as follows: 


My name is W. W. Ileartsill; am 46 years of age; reside in 
Marshall, Texas, and have resided here 27 years. I am 

108s vice-president of the Marshall, Paris and Northwestern 
Railroad Company. Immediately upon reeeipt of the news 

that a bill had passed Congress establishing the terminus of the Texas 
& Pacific at or near Marshall I had a poster printed and circulated 
the same, calling the people together to discuss the question as to the 
location of the shops, &c., here. A committee was appointed to cor- 
respond with the railroad otlicials in relation to the matter, and to 
report at a subsequent meeting; and at a subsequent meeting, as a 
consequence of this correspondence, a proposition was received from 
Col. ‘Thos. A. Scott, president of the Texas & Pacific Railway Com- 
pany, that if the county of Harrison would vote a subsidy of $300,000 
dollars in bonds that the said railway company would permanently 
locate and establish their general office, machine shops, and eastern 
terminus of their road at Marshall, Texas, and would also, if in their 
power, locate the road, now known as the New Orleans Pacifie Rail- 
road, direct to Marshall, Texas; that immediately after this a peti- 
tion was gotten up asking the county commissioners to order an elee- 
tion to vote the subsidy; which election was ordered, and held, and 
carried on that proposition by a very large majority. Within a few 
days Col. Scott, Col. lorney, and one or two others—I do not remem- 
ber who—arrived in Marshall, and Col. Scott sprung a new ques- 

109 ~—s tion on us by asking us where was the lands located or desig- 
nated in Marshall for the shops, oflices, &e., and at the same 

time stating that he wanted about 65 acres of land; that Col. Scott 
and his party, with Maj. Blanch and other members of a committee 
on the part of the citizens, went out on the north side of the town, 
and there located the land—that is, this land so designated was then 
occupied by a large number of people with their improvements. The 
night of the day that this transpired there was a mass meeting of 
the citizens of Marshall called to discuss this additional proposition, 
as there was considerable disappointment manifested by the people, 
they thinking that the 500,000 dollars in bonds was all that they had 
to pay; that Col. Scott — Col. Forney were present at the meeting. 
Several speeches were made by citizens urging the citizens of Mar- 
shall to purchase this land so designated; that Col. Forney ad- 
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dressed the citizens at the request of Col. Scott, in which he set 
forth the great advantages of railroads, and reinterating time and 
again all the above-mentioned propositions. 

They decided at that meeting that they would buy the land, and 
appointed a committee, composed of W. W. Heartsill, Win. M. John- 
ston, and R. C. Garrett, to purchase the land. The city voted a sub- 
sidy, and issued bonds with which to buy the land, and bought it at 
a cost to the city in city obligations of about 38,000 dollars. With 

this money we bought the property, and some of the land 
110 being donated to us. Before we got the deeds all fixed up 

the company took possession of some of it and commenced 
grading, &e. This is the land upon which they have since built 
their shops and offices, &c., and have had possession of it ever since, 
Since this contract was entered into up to 1881 the population of 
Marshall has increased at least fifty per cent., and since the offices 
were removed, in 1881, the increase in population was about ten 
per cent. 

From the time it was an established fact that the offices and shops 
would, be located here up to the time they were removed real estate 
increased in valuation about 200 per cent.; since that time it has 
fallen off about 50 per cent. The business from 1872 to 1881 in- 
creased very rapidly. I was then renting stores for fifty dollars per 
month; since 1881 the business has decreased, and I can only get 
twenty-five dollars per month for the same business houses. 

I attribute the increase of population, value in real estate, and in- 
crease in business to the location of the offices and shops here and 
the understanding that they were permanently located here, and the 
subsequent decrease of all of them to the removal and rumored re- 
moval of the shops and oflices from Marshall. 

I never heard of the proposition that this location of offices, shops, 
&c., was to be only temporary, and that they were only to be located 

here in the hope that the heavy expenditure of the company 
111 =in putting them up here would induce the company to keep 

them here, until I came into this room this morning, and if 
that had been the understanding I do not think that the proposition 
to give the company a bonus would have received a single vote. 

Not less than one million dollars have been invested in real estate 
improvements on the faith and credit of the contract between the 
town and county with the railroad company. 


Cross-examined by I. H. PrenperaGast, solicitor for defend- 
ants : 


Do not think any man would come here and expend money here 
without knowing of the contract and investing because of the contract ; 
never heard of the contract being temporary until to-day; never heard 
it discussed as being a permanent contract. I donot think that there 
was much increasein population and general prosperity just because of 
the fact of the offices & shops being here without regard to the contract 
for them being permanently located here. There would, however, have 
been an increase of population if the company had just simply putthem 
here without saying anything about the permanency; that had 
S—205 
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they done that I think that the increase would have been about 20 
percent. The fear of other things being removed from Marshall 
effected values of property some. The people generally refused to 

pay the subsidy tax until the compromise, in 1880. If I had 
112.) havecome here in 1SS0 and had seen the improvements placed 

by the company for offices and shops as they were then it 
would not have occur-ed to me to Inquire whether they were per- 
manent or not, and I would have taken them as being permanent. 

W. W. HEARTSILL. 
JNO. L. CARTER, Examiner. 


Rh. C. GARRETT, witness for the complainant, being duly sworn, 
testified as follows, to wit: 


My name is R. C. Garrett; am fifty-nine years old; reside in 
Marshall, Texas; my occupation is that of banker; have resided in 
Marshall since December, 1868. I was one of a committee to buy 
property for the city in 1872. Said committee was appointed at the 
instance of the citizens at a citizens’ meeting; committee was com- 
posed of W. W. Heartsill, Wm. M. Jolinston, and myself. We were 
appointed for the purpose of buying land, and we did buy the land. 
Col. Scott and his party were here, and looked over the town, and 
talked with the citizens about the shops and offices, and asked them 
where he was to put them, and marked out the ground he wanted 
in the sand with his stick. Maj. Blanch, on the part of the citizens, 
said that the city would furnish the land. I was not present, but 
that is what I understood was the way of it. The committee bought 
the land, and it was turned over to the company, and the company 

built the shops and ofliees on it; it Was never intimated to us at 
115 ~— all that thecontract to place the offices and shops here was only 

temporary, and had that been the case the vote would never 
have been made, and my understanding, after a conference with Col. 
Scott, was that the location was to be a permanent location. Mr. 
Forney said in a speech, on their return from Jefferson, and after 
we had notified them that we would give the ground, in which he 
told us that we could not expect them to make an Atlanta of Mar- 
shall, but spoke in glowing and graphic terms of the benefits to ac- 
crue to us by reason of the offices & shops being located here, far 
more than I expected that they would benefit us. 

The location of the offices and shops here had the effect of inereas- 
ing the population of the town, and up to the time of the removing 
of the offices everything seemed to have an upward tendency. In 
my part of town, previous to the location of offices and shops, there 
were very few dwellings, and as soon as the location was made it 
settled up very fast. From thet time to the removal of the offices the 
population increased about fifty per cent., and in addition to that 
there was a large floating population. During the same period my 
property increased in value 400 or 500 per cent., and think that the 
Increase in real estate was on an average two hundred per cent. 
During the same time general business increased very much. 


a 
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Since 18S1 the business has not been so good, and there 
114 has not been the same demand for real estate that there was 
before,and it depreciated in value from seventy-five to one hun- 
dred per cent. I had a house that from 1872 to 1SSL rented for $35.00 
dollars per month. I have since 1581 rented for twenty dollars. 
There was a decrease in population after 1881, and we lost much of 
the floating population, such as those who had business with the 
road, who came here to headquarters to see the officials. [am satis- 
fied that had it not been for the contract with the company and the 
location of the offices & shops here there would have been no 
investments here, because there were no inducements to invest until 
that was done; and I might say that all the investments that have 
been made were made because thereof. 


Cross-examination of R. C. Garret by solicitor of the de- 
fendants : 

A majority of the tax-paying people of Harrison county were in 
favor of voting the subsidy. My understanding was that the con- 
tract was to make Marshall a terminus and to give Marshall termi- 
nal rates—that is, that they — bring freight from St. Louis here 
cheaper than they would to Jefferson, by virtue of its being the ter- 
minus—and they, the company, never did give us the terminal rates, 
but discriminated against us in favor of other places, and that was 
one of the reasons that the subsidy tax was refused to be paid. The 

country people refused to pay the tax because, they said, that 
115 tlie subsidy had Leen voted on them unjustly and by aid of 

the hegro vote, and for vai.ous other reasons. If the com- 
pany had put up tlie offices & shops here without any contract in 
the manner in which they did put them up the town would have 
grown, because most of people would have thought, from seeing 
them, that they were permanent because of the large outlay and ex- 
pensive buildings they put up; do not think that people moving 
in here would have inquired what contract the city had with the 
company. Except the employees of the offices and the floating or 
transient men, | do not think that the population of the town has 
decreased any, but the removal ot sald othices prevented ua large in- 
crease 1n the population, and, had they remained here, a great many 
good buildings would have been erected. 

Probably — no more vacant houses in this town at the time of 
the institution of the suit than in other towns of the same size, but 
before the contract was broken the demand could not be filled. 
There have been from 25 to 50 houses built here in the last two 
years. The company did complain that there was prejudice against 
them here in Marshall, but 1 do not think there was any prejudice 
against them here. The complaint of the company was that they 
could not get justice in the courts here in the matter of suits, giving 

high and unjust verdicts against them. 
116 My complaint against the road previous to the removal of 
the offices was that they did not give us terminal rates and 
secure to us the New Orleaus connection, as agreed. 
R. C. GARRETT. 
JNO. B. CARTER, Examiner. 
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It is ordered that the examination of witnesses be adjourned till 
Monday, at 9 o’clock a. m., June 7th, 1886. 


Monpay, June 7th, 1SS6—9 a. m. 
°It is ordered that the examination of witnesses be, and the same 
is hereby, adjourned over till Tuesday a. m., June 8th, at 9 o’clock. 


JuNe 8ru, 1886. 
By agreement of parties the examination of witnesses adjourned 
over till June 18th, L886. 
JNO B. CARTER, Examiner. 


JuNE 18rn, 1886. 


T. A. Exarx, witness for complainant, being duly sworn, testified 
as follows, to wit: 


My name is T. A. Elgin; age, 46 years; resident of Marshall, 
Texas; came to Marshall in 1850; am in the cotton warehouse busi- 


ness. From 1872 to I8S1 there was an increase in population of the’ 


citv of Marshall of at least sixty per cent. Real estate values increased 

during the same time about one hundred per cent. Some 
117 ~=time previous to the contract with the company I bought 

the club-house lot near the freight depot with the houses 
thereon for two thousand dollars, and after the contract I sold 
the same for four thousand dollars without the ‘houses, and that 
was the price settled on by arbitration by three citizens. Since the 
removal of the oflices, in 1581, the population of Marshall decreased, 
but do not know how much. ‘The value of real estate decreased, but 
did not decrease as much as it bad inereased. <A very considerable 
amount of money has been invested hereon the faith of the contract 
with the railroad company that would not have been invested here 
had it not been for said contract; cannot estimate how much. 
The building formerly occupied by the T. & P. railway as a general 
office has been used as a hospital under the Gould managment, and 
the objectionable feature thereof was that it was situated in a thickly 
settled portion of the city and it smelled of a great stench at night, 
and then the danger of bringing contagious deseases here. I think 
that they kept it about as clean as a hospital could be kept. 


Cross-examined by F. H. PkRenpercast, solicitor for defend- 
ants: 


[ can smell stenches in other parts of the city at night. If it had 
been known that the offices and shops were not to be located here 
the sixty-six acres of land that the city of Marshall deeded to 

118 _sthe railroad company was not verv valuable, and I mean 
that it could have been bought for five or six thousand dol- 

lars. If the railroad had just simply built the shops and offices 
here without any contract it would have increased the value of 
property here, but then we would not have had the same amount 
of confidence in the permanency of the shops and offices. There 
being a contract made it better for any business man. I would not 
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have paid as much for property without the contract as I would 
have with it. I do not know that an ordinary prudent man would 
invest his money here without asking about what contract the city 
had with the company. I cannot tell. Some men might and some 
might not. The shops here appeared to be a permanent location, 
and if I had come here with my present experience I think that I 
should have investigated the permanency thereof. Property com- 
meneced decreasing when the divisions were moved off, and there 
was a decrease in the value of property and in population previous 
to the time that the committee waited on Mr. Hoxie, a short time 
after the divisions moved off. I donot know how many men moved 
off with the divisions or how many moved off in consequence thereof. 
This was the end of the run from New Orleans—that is, the passen- 
ger trains stopped here when coming from there, and were 
119 made up here and run out of here to New Orleans. They 
laid over here from 11 o’clock till 4 o'clock. 


Re-examined: 


I never heard anything about the contract being temporary, but 
always understood that it was permanent. No one ever contended 
that it was temporary, and [| do not now remember any man who 
was in the interest of the railroad company say that it was perina- 
nent or that it was temporary. 

TOM A. ELGIN. 

JNO. B. CARTER, Evraminer. 


D. DorrpeLMAYER, Witness for complainant, being duly sworn, tes- 
tified as follows, to wit: | 


My name is Daniel Doppelmayer; age, fifty-two years; have re- 
sided in Marshall since 1849; am merehandising. 

Krom 1872 and up to 1551 real estate increased in value very 
rapidly. To take the property all over town, I think that it increased 
in value sixty per cent. Population increased during same time 
very fast; could not build houses fast enough tosupply the demand ; 
I think it increased one hundred per cent. Since the removal 
of the offices there has been a decrease in real-estate value. There 
has not been the same demand for real estate since then that 
there was before. I think it has decreased at least twenty-five per 

cent. I think that there are as many people in the town now as 
120 ~=there was when the offices were moved off from here, but if 

they had remained I think there would have been a large 
increase. I think that one million dollars has been invested in 
real estate and in improvements on the faith of the contract to keep 
the shops and offices here. I vever heard of the location being only 
temporary at all, and it has always been my understanding that 
the shops, ofhces, and fi adquarters should be located here perma- 
nently. I never heard it questioned. It was understood that in 
addition to locating the shops & offices here that the company 
would secure or endeavor to get the New Orleans railroad to this 
place. 
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Cross-examined by F. H. PRENDERGAST: 

I do not know, of my own knowledge, of any vacant houses in 
Marshall. Dwellings and storehouses are being built here all the 
time; I know of several myself; but if things had remained as 
they were the Increase in building would have been double what it 
Is now. 

D. DOPPELMAYER. 

INQ. 3 CARTER, Kraminer. 


[t is ordered that the examination be, and the same is hereby, ad- 
jyourned till Monday, 2Ist of June, A. D. 1SSG6. 


Monpbay, June 21st. i S86. 


121 Col. F. B. Sexton, witness for the complainant, being duly 
sworn, testified as follows, to wit: 


My name is I. B. Sexton; am fifty-eight years of age; reside in 
Marshall, Texas; am an attorney-at-law; came to Marshall in 1872. 
I was, in connection with Kk. A. Blanch and M. D. Eetor, both of 
whom are now dead, appointed as a committee in June, 1872, to con- 
fer with (ol. Thos. A. Scott, preside nt of the Texas & VPaeifie Rail- 
way Company, in regard to the location of the offices and shops of 
the said railroad company—that 1s, the general offices and main 
machine shops to be located at the city of Marshall. We met Col. 
Scott on, it must have been, the morning of the Zlst day of June, 
S72, at Mrs. King’s Ilotel, in the city of Marshall. After Col. Seott 


had been shown around the ecitv and was on the ground where the— 


shops and otlices were proposed to be located, he pointed out to Maj. 
I. A. Blaneh, with his umbrella, the general direction which he 
wished the lines of the land to run, and inquired of Maj. Blanch if he 
had a plot of the town with him. Major Blanch rephed he did not, 
but would furnish hima plot when he returned to the hotel. In the 
afternoon of the same day Maj. Blaneh did furnish Mr. Seott 
a plot of the town of Marshall, and Mr. Seott took his pen- 
cil and marked out the location and diagram on said plot 
of the ground he desired, giving the length of the lines. During the 
day | learned that there wasa misunderstanding between Mr. 
122 Scott and the people of Marshall as to what was to be given 
to the railway company by the city of Marshall, the people 
thinking that the three hundred thousand dollars in bonds that had 
been voted by the county was all that was required, while Mr. Scott 
deelared that his understanding was that in addition to that the 
people were to furnish ground e nough to erect the shops and offices 
upon, Some time during that day Mr. Scott was furnished with a 
COPY of the orders and decrees of the county court of llarrison 
county, Texas,in relation tothe bonds. ‘The committee told him that 
they would endeavor to get the people to furnish the ground neces- 
sary that he desired, and report to him the next day on his return 
from Jefferson. During the day and night, as I now recollect, a 
niee ting of the e Ity council was hel land a public meeting besides, 
in which the eity council determined to issue bonds of the « city in a 
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sufficient amount to buy the ground that was required, and the 
people of the town cashed the bonds. On Mr. Scott's return from 
Jefferson, on the 22nd of June, 1872, we reported these facts to Mr. 
Scott, at the King House, and told him that we were prepared to 
close the contract if he was. Ile said he was very much gratified to 
hear it, and said tous that the best way to close the contract was 
for us to address him a note in writing at the office of the company 

in Philadelphia, stating the contract as we understood it, and 
123 that he would lay it before the board of directors and send 

us a reply to it.. At the close of the conversation and just 
before we left I asked Mr. Scott, for the purpose of making a defi- 
nite announcement to the people, who were then holding a meeting 
at the court-house, if this matter was settled and if I could say so to 
the people. He replied, in substance, “ Certainly, sir; you may say 
that it is absolutely settied.”. On the 26th of June, 1872, the com- 
mittee—Maj. Blanch, Col. Ector, and myself—made out a statement 
of the contract as we understood it, in the form of a note addressed 
to Mr. Scott, and the paper or note marked Exhibit “ D” and at- 
tached to Herman Kretz’s deposition is a duplicate original of said 
contract, to which we received Mr. Sceott’s reply, and said letter is 
the one that is marked Exhibit “C” and attached to Herman 
Kretz’s deposition, and is the identical letter we received from him 
Mt) reply to the same. 

During all these negotiations it was understood by all the people 
by whom the subject was spoken of and all the conversations and 
acts of Col. Seott were on the line that the shops and offices were to 
be permanently located at Marsha'l, ‘Texas. 

When Col. Seott returned from Jefferson, and in course of conver- 
sation with him, he stated that the people of Jefferson had been 
very liberal with the road, and made some statements in detail as 
to what tiey had done, and said that in addition they wanted to 

talk shop to him; that hesaid to them in reply that he could 
124 not say anything to them in regard to shops; that there was 

a contract pending with another place in regard to them, and 
that he did not think that the shops would get nearer than sixteen 
miles of them. 

In the fall of 1872, in October, I think, I prepared a deed frem 
the city of Marshall to the Texas and Pacific Railway Company for 
the sixty-six acres of land on which theshops and offices were after- 
wards erected, which deed was duly executed by the mayor of the 
city of Marshall and which was delivered by Wm. Johnston, in my 
presence, to J. M. Eddy, who was then the principal officer or man- 
ager of the railroad company, at his office, then on said sixty-six 
acres of ground. In the fall of the year of 1572 the company went 
actively to work, graded the land or ground, erected a large two- 
story building for their general offices, which was afterwards en- 
larged with the addition of basement story, fire-proof vaults, and an 
additional wing containing some twenty or thirty rooms. They 
also erected a large brick machine shop, two round-houses, and sev- 
eral other buildings I do not now recollect, and a Jarge number of 
side tracks, and within my knowledge the general business and 
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headquarters of the company were located and kept at Marshall 
until the month of June, 1878, and, according to my understand- 
ing, they were continued here till 1881. ” Maj. Stedman and 

myself applied, at the instance of the railroad company and as 
125 _—i their attorneys, to the county court of Harrison county, about 

the Mareh or April term of said court, 1874, for the issuance of 
the bonds provided for by the aforesaid contract. We alleged on 
behalf of the company that the company had fully complied with 
the contract, and we proved that the shops had a capacity to give 
employment to 2,500 men, and on this application the bonds were 
issued and received by the company—that is, Maj. Blanch told me 
that he took the bonds to Austin and had them regi-tered and sent 
them by express to Col. Scott. 


Cross examined by F. H. Prenperaast, solicitor for defend- 
ants : 

I do not recollect that the connection of the New Orleans 
road was referred to in my negotiations with Thos. A. Scott. When 
we applied for the bonds on behalf of the company there was a pro- 
test filed thereto by N. V. Board et a/., and the court heard the evi- 
dence and decided to issue the bonds. 

IF. B. SEXTON. 

JNO. B. CARTER, Examiner. 

The examination of witnesses is now, by the consent of parties, 
adjourned over till July 19th, 1886, at 10 o'clock a.m. 

‘ JNO. B. CARTER, Examiner. 
JuLty 19rn, 1886. 
Examination continued till July 21st, 1886. 
JNO. B. CARTER, Examiner. 
Juty 21st, 1S86—10 o’clock a. m. 
W.N. KeNNeEpy, witness for complainant, being duly sworn, 
testifies as follow s, to wit: 


My name is W. N. Kennedy; present occupation, station agent 
for the receivers of the Texas and Pacific Railway Company at Mar- 
shall, Texas. I have been connected with that office nearly ten 
years. Here is a partial list of the machinery shipped from Mar- 
shall, Texas, to various points, as specified therein, and I ask that 
the same be marked Exhibit “ E” and attached to my answers. 


Cross-examined by F. H. PRenperGast, solicitor for defend- 
ants : 
There has been some machinery brought here in the last three 
or four years; as many as three or four times, I think. 
Re-examined by Jas. TURNER, att’y for complainant : 
The machinery shipped from here was taken out of the shops here 
at Marshall, Texas. 
3 W. N. KENNEDY. 
JNO. B. CARTER, Examiner. 


> 
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By agreement of parties the plaintiff’s time of taking testimony 


was extended till July 22nd, 1886, and the time of the taking of de- 
fendants’ testimony was extended till the Ist of September, 1886. 


127 


1LSS6. 


JNO. B. CARTER, Examiner. 


I, Jno. B. Carter, examiner, hereby certify that the name of 
W. N. Kennedy, the witness above examined, was, by agree- 
ment of the parties, included in the notice to take testimony, and 
with said witness the plaintiff conclude their [its] evidence. 

To certify which I hereto set my hand this the 21st day of July, 


JNO. B. CARTER, Examiner. 


Partial List of Shipment of Co. Stuff Billed from Marshall to Various 


Dec. 
Feb'y 


M’ch 


18, 


26, 


Jan 'y 23, 


Feb’y 29, 


Ap’l 


Points. 


2. 3 lathes, bill’d by Hamma, S. K., to W. H. Riely, Ft. 


W th. 


. 1 jig-saw, billed by Hamma, 8. K., to H. H. Seisson, 


Palestine. 
1 bx. cir. saw, billed by Hamma, S. K., to W. H. Seis- 
son, Palestine, # 2500. 
machine & sex., billed by Hanna, 8S. K., to H. H. 
Seisson, Palestine, # 1000. 


—s 


3. 1 plainer, billed by, Hanna, 8S. K., to W. H. Seisson, 


Palestine, = LOOOO. 


3. lear machinery, billed by McFarlin, S. K., to J. G, 


Coulon, Palestine, # 20000. 

T. & P. div’d engine, # 35, & material, billed by 
Hlaynes, M. M., to J. Hewett Parsons, Kas. 

1T. & P. engine, # 696, billed by McFarlin, 8. K., to 
Parsons, kas. 

T. & P. engine, # 560, billed by McFarlin, 8. K., to 
Sedalia, Mo. 


oe 


et 


. Lear lumber, # 20000, billed by McFarlin, S. K., to 


Palestine. 

1 wrecked T. & P. engine, # 526, billed by MeFarlin, 
S. K., to Parsons, Kas. 

1 wrecked T. & P. engine, # 646, billed by McFarlin, 
S. K., to Parsons, Kas. 

2 cars material for same, billed by McFarlin, 8. K., to 
Parsons, Kas. 


3. 1 T. & P. engine, # 512, billed by M. F., 8. K., to Se- 


dalia, Mo. 
1 T. & P. engine, # 510, billed by M. F., 8S. K., to Se- 
dalia, Mo. 


. 1 ear material, 30,880 Ibs., billed by M. F. to J. Doyle, 


Denison. 


. 3 cars, 20,000 each (plow cars), to Jno. Hodge, Se- 


dalia, Mo. 


LS Ded 


pr. power shears, } 10,550 lbs., to storekeeper, Pales- 
boxes material, j tine. 


] 
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128 The United States of America to the marshall or any of his 
deputies for the eastern district of Texas; to the sheriff or 
any constable of Harrison county, Texas: 

You are hereby commanded that you summon W. H. Kennedy 
to be and appear before me at the office of James Turner, Esq., in 
the city of Marshall, State of Texas, and county of Harrison, at 10 
o’clock a. m.,on Monday, the 19th day of July, A. D. 1886, then and 
there to testify in behalf of the complainant in a certain sult now 
pending in the United States circuit court for the eastern district of 
Texas, at Jefferson, wherein The City of Marshall is complainant 
and The Texas & Pacifie R, R. Co.: J. Gould, H. M. Hoxie, William 
Kerrigan, and John C. Brown and Lionel A. Sheldon, as receivers of 
said railroad company —, and that he so diligently and carefully 
search for, examine, inquire for, and bring with him and produce, 
at the time and place aforesaid, all the impression books of freight 
bills for bad cars and machinery shipped from Marshall since Janu- 
ary Ist, 1883. 

Herein fail not, but have you then and there before me this writ 
with your return thereon showing how you have executed the same. 

Witness Jno. B. Carter, examiner of said court. 

Given under my hand this the 17th day of July, A. D. 1886. 

JNO. B. CARTER, Examiner. 


129 Came to hand July 17th, 1886, at 3 o’clock p. m., and was 
executed on the 17th day of July, 1886, by reading the within 
subpwna duces tecum to W. XN. Kennedy in person. 
Ss. R. PERRY, 
Sheriff of Harrison County, Texas, 
By C. V. FRALEY, Deputy. 


City or MARSHALL 
Us. 
Texas & Paciric R’tway Co., J. Goutp, H. M. Hoxte, WinitaM 
Kerrigan, John C. Brown, and Lionel A. Sheldon, as Receivers of 
said Company. 


Pending in U.S. circuit court for eastern district of Texas. 


Came on to be heard the evidence of the defendants, and the fol- 
lowing-named witnesses, appearing, were sworn on behalf of the de- 
fendants, — stated as follows: 


STEPHEN KeEtty, being sworn, says: Iam in the employ of the re- 
ceivers of Texas & Pacific R’lway Co., at Marshall, and have been 
employed in said shops since May, 1881. (Witness, being shown the 
list of material shipped away from Marshall as shown by Kennedy’s 
evidence, says:) The lathes, three of them, were sent from the shops 
at Marshall to Fort Worth. This was when the company were estab- 
lishing the shops at Fort Worth. Two or three lathes and one plainer 
were put in Marshall shops in place of those taken to Fort Worth. 
I know nothing of the wood machinery inthe list. Two of the en- 
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gines in the list were sent away in exchange for two other 
130 engines, and the remainder of the engines were sent away for 

repairs. The reason they were not repaired bere was that we 
could not repairthem here soon enough, and sent them away because 
they were in a hurry for them. We did not bave force enough at 
Marshall at that time: we were running a short force here then. 
The pair — power shears shown as shipped to Palestine April 24th, 
1884, was not shipped out of the shops at Marshall. Iam in charge 
of that department, and know no power shears have been shipped 
from there. Since September, 1851, the amount of machinery in the 
shops at Marshall has increased. There was sent from Marshall 
shops to the shops at Bonham one drill press, one lathe, and one 
planer. This was in 1882 or 1883. I know of no reason why suf- 
ficient force was not kept at Marshall. 

STEPHEN KELLY. 


JNO. B. CARTER, Examiner. 


J. V. Beer, witness for def’ts, being sworn, testified as follows, to 
wit: 


My name is J. V. Beer. Iam in the employ of the receivers of 
the Texas & Pacific Railway Co. I have worked in the shops at Mar- 
shall since 1877 ; foreman of wood machinery has been my position, 
and I «xm still at work in the wood shop. Since September, 

1881, there has been shipped from Marshall one car-load 
131 of machinery; was shipped from here to Denison, but the 

car-load came from below here and was rot taken out from 
the shops here. There was taken outof the shops two plainers, one 
mortising machine, one rip-saw, but they were replaced with better 
tools. The plainers were sent to Palestine; mortising machine and 
rip-saw were sent to Texarkana. They were sent off because we had 
no use for them here; had plenty of tools to do the work with, and 
did not interfere with the business at all. Quite a lot of machinery 
was brought to Marshall and unloaded and not put up and then re- 


shipped to other points. 
J. V. BEER. 
JNO. B. CARTER, Examiner. 


Suits on Bonds & Coupons in U. 8. Court vs. City of Marshall. 


In the Cireuit Court of the United States for the Eastern District of 
Texas, Holding Sessions in said District. 


Be it remembered that in the following causes judgments were 
rendered against Harrison county, in the State of Texas, and the 
several judgments paid by the officer of the county. ‘The amounts 
and dates of judgments and date of payment thereof are as follows, 
to wit: 
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ALEXANDER DAVIS 
Us. . No. 44. 
Harrison Co. 


Petition filed Feb’y 2nd, 1880, for 49 coupons on Harrison county 
bonds, issued 11th day of April, 1874, to aid in the construc- 

132 tion of railroads and other works of public improvements in 
aid of the Texas and Pacific Railway Co. The bonds are 
issued in sums of $100.00, 8500, & $1,000.00, all payable to the 
Texas & Pacific Railway Co. or bearer, thirty years after the date 
thereof, in U.S. currency, and to bear 7 per cent. interest per an- 


num, payable annually, at the office of the treasury [treasurer] of 


the State of Texas, the interest and two per cent. of principal being 
represented by the coupons hereto annexed. 

Judgment rendered Oct. 16th, 1880, for $1,543.33 and mandamus 
sent, file- July 16th, 1881, and judgment rendered for perem-tory 
mandamus Oct. 14th, 1881, and judgment satisfied Nov. 7th, 1831. 


B. Kk. JAMISON ) 
vs, No. 47. 
HARRISON County. J 


Petition filed Apri] 5th, 1880, for 194 coupons on bonds issued as 
in case No. 44, Alexander Davis vs. Harrison Co., which coupons 
amounted to the sum of $12,956.62, and judgment rendered on the 
16th day of October, 1880, for the sum of $12,867.45, and judgment 
liquidated thereafter by payment by County Collector N. A. 
Sea rey. 

ALEXANDER Davis 
vs, » No. 59. 
ITARRisON Country. 


Petition filed April 8th, 1881, and filed amend- petition April 

15th, 1881, for eight coupons on bonds issued as in ease No. 44, 

Alexander Davis vs. Harrison County, amounting to the sum 

J35 of $1,881.60 principal and $252.85 interest, making $2,084.45 

principal and interest, and judgment rendered Oct. 17th, 

SSI, for said amount. Petition for writ of mandamus No. 90 filed 

Feb’y 15th, 1882, and judgment rendered; perem-tory mandamus 

— keb’y 17th, 1882, and judgment paid W.8. Herndon, attorney, 
April 12th, 1882. 


W. N. Couer, Jr., ) 
vs. > No. 65. 
Harrison County. } 

Petition filed July 9th, 1881; amended petition filed August 8th, 
1881, for 93 coupons on bonds issued as in case No. 44, Alexander 
Davis vs. Harrison Co., which coupons amounted to $3,505.85. 
Judgment rendered October 17th, 1881, for $3,505.85. 

Petition for writ of mandamus filed Feb’y 15th, 1882, and judg- 
ment rendered for perem-tory mandamus Feb’y 17th, 1882, and 
judgment paid by N. A. Searey, collector of said county, April 10th, 
1882. 


tz 
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J. H. McLean 
vs. No. 1381. 
HARRISON CoUNTY. 


Petition filed Sept. llth, 1883; amended petition filed January 
30th, 1884, for sixty-two coupons on bonds issued as in case No. 44, 
Alexander Davis vs. Harrison County, which coupons amounted to 
$1,320.88. Judgment rendered for said amount Feb’y 15th, 1884. 

Petition for writ of mandamus filed July 2nd, 1885, and judg- 
ment rendered for perem-tory mandamus Sept. 18th, 1885, and judg- 
ment paid to W.S. Herndon Oct. 22nd, 1585, by the clerk of the 
U.S. circuit court. 

134 W. N. Co.er, Jr.) 
vs. >No. 194. 
HARRISON County. 


Petition filed April 20th, 1885; suit brought on twelve coupons 
on bonds issued by Harrison county as In ease No. 44, Alexander 
Davis vs. Harrison County; which coupons amounted to $824.70. 
Judgment rendered 18th day of September, 18585, and judgment paid 
Feb’y 11th, 1886, to W. 8. Herndon, att’y, by the clerk of this court. 


I, W. E. Singleton, clerk of the U. S. circuit court in and for 
the eastern district of Texas, do hereby certify that the above and 
foregoing is a true and correct transcript in the causes above stated 
as found on the records of this circuit court. 

Given under my hend and seal of the cireuit court for the 
eastern district of Texas, at Jefferson, this the sixth day of October, 
1886. 7 
[SFAL. | W. E. SINGLETON, 

U. 8. Cireuit Court Clerk, East. Dist. Tex., at Jefferson. 
Filed October 6th, 1886. 
W. E. SINGLETON, Clerk. 


Statement of Employees at Marshall in Shops & Offices. 


Statement showing the number of men at Marshall in shops, offices, 
etc., and total amount of pay-rolls for the month of August, 1881. 


C. W. Hammond, sup’t telegraph 4men-.. $246 00 


re go, gg ne 2" 7.43 eee 
J. M. Bassett, res’'d’t engineer-_.. 3 “ .. 450 00 
E. R. Murphy, auditor..-------- ce * we oe 
W.H. Newman,G.F.&P.A. 9 “ .. 907 00 
135 H. Kretz, paymaster.-.-- .- eo ° =a aw 
F. Ferris, sec’y to gen’ 
i ieee a 405 00 
W. Morcum, p’v’te sec’y v.-pres... 1 “ -. 150 00 
W. H. Abrams, land dep’t..----- is "5: eee 
W. Reiley, watchmen, &c._.-.--- So . * ye eee 
T. J. Campbell, sol’r & att’'y.... 5 “ .. 1,224 O 
Ee a a 385 18,298 OU 


$26,532 00 
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Statement showing number of men employed at Marshall in shops, 
offices, etc., and total amount of pay-rolls for the month of Novem- 
ber, 1885. 


| EON, S380 00 
Trav. engineer's office....-...--.. SESE tit on Ste | fag * 762 50 
ii ai i iia ith ee we 5 es 424 35 
Hospital, employees & physicians-----.-.- ae eo ae 426 00 
Aast 1f. 0. @ Gln Gkiics cccincies SO 230 OO 
Tick't agent, bag., porters, etc............- - oe 402 60 
PY ees cel, C600 ONE. .ccnnwcassesnns 4s oe 515 00 
Coal- a sen lili S 23 159 30 
Clerks in Bb. & Bb. dep’t, ass’t eng Ly Ghacenige. ae” te 693 65 
Yard-masters, switchmen, &e..- -- —_- canes co a oe 945 00 
Carpenters, Marshall yalG...... cscs due > ae 565 OO 
Pumper, ee eo chime ; 60 OO 
Div. sup t's office. shidnieiinaitiaia tiie ce a oe 135 OO 
‘Tel. dep’t, gen’l foreman operator, & linemen. 36 “ .. 1,684 80 
Shop emp loyees picictin-ahnitak teemeniibiiieimceatin dilie aaieeen sail eo oes Bee 

Totes nembbet 66 GOR ec unos seen 615 

SOtal ant't DAP CONS 2000 non nashibaenenieenl $28,755 60 
136 franscript from County Court, Harrison County. 


County Court. Special Term, April 26th, 1872 


Be it remembered that the honorable county court of Harrison 
county met this day, April 26, 1872, in special session. 


Present and presiding: J. P. Lynch, clief justice pro tem., and J. 
A. Price and A. T. Justus, justices of said county, constituting a 
quorum and a court. Present also: W. H. Poland, sheriff, and C, E. 
Bolles, clerk. 


In the County Court of Harrison County. Called Session, April 26th, 
1S72. 


Be it remembered that on this day came on to be heard the peti- 
tion of B. H. Martin and more than fifty freeholders of Harrison 
county, praying that the court do order a registration and election 
to be held to determine whether the county ol [larrison will donate 
$300,000 in its bonds, running thirty years, bearing interest at the 
rate of seven per cent., gold, to the Texas & Pacific Railroad Com- 
pany, said petition being in the words following, to wit: 


To the honorable county eourt of the county of [larrison : 

The undersigned, freeholders of said county, re spectfully petition 
your honors to take the opinion of the electors of said county, ona 
petition to be submitted to said electors, whether the said county 
will donate to the Texas & Pacific railroad the sum of $300,000 In 
the bonds of said county, running thirty years, bearing interest at 


ra ttm 
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the rate of seven per centum per annum, paid in gold, to aid in the 
construction of said road from the said city of Marshall to San 

Diego, on the Pacific coast; the said donation to be condi- 
137 tioned upon the fact that the eastern terminus of said railroad 

shall be permanently established at said city of Marshall, 
with such connections as [at] said terminus as are provided by the act 
incorporating said railroad company, with its Texas office and main 
shops, and to the end that said proposition may be submitted to 
said electors your petitioners pray your honors that the registration 
required by law be made and all acts and things be done which are 
necessary for the purpose. 

B. H. Martin, W. L. Wheat, O. Hendrick, Geo. R. Hill, B. F. Me- 
Carty, Jr, W. P. Hudgins, Harry Rowson, John Hudson, Wm. 
Umbdenstock, J. H. Calloway, A. M. Barnham, G. P. Perry, Chas. 
McCowan, J. M. Hall, Wm. M. Brown, Geo. B. Adkins, N. A. 
Harvey, E. P. M. Johnson, Harry Schwartz, James H. Starr, James 
F. Starr, A. Kullmen, W. M. Jones, Isaae Schwartz, Felix Graudy, 
Felix Spierman, W. A. Salmon, Samuel Spierman, Dan. 8. Hawley, 
D. 8S. Jennings, H. MeKay, Wm. H. Dial, A. 5S. Justus, Joseph 
Lopez, A. Loeb, J. H. Bell, Jr, F. B. Seott, Lee Saunders, J. 8. 
Clower, J. 8. Wagnon, Edward Clark, Albert Taylor, E. P. Hancock, 
D. McPhail, B. F. Eads, Wilson McNair, John W. Fraley, Sam. G. 
Alexander, John H. Pope, Geo. N. King, W. H. Carter, Pres. 
Maulding, J. Dreifus, W. L. Sloan, Jos. Weisman, J. W. Goodspeed, 
W. T. Smith, G. M. Phillips, Geo. L. Hill, R. C. Garrett, L. 
Golden, T. D. Sampson, R. S. Allen, J. W. Granbury, R. 

Knight, EK. A. Sadler, W WW. Heartsill, Jasper Hill, 
138 P.M. Moore, William Copeland, W. E. Miller, John F. Miller, 

F. Woltz, J. C. Harrison, Geo. Lune, Hi J. Nichols, Thomas 
M. Bowers, W. H. Pope, T. 8. Langley, J. H. Van Hook, M. M. Me- 
Phail, Clinton V. Fraley, John T. Greer, John T. Pierce, E. A. 
Blanche, B. M. Baldwin, ‘IT. A. Elgin, A. A. Smith, W. H. Poland, 
W. R. Pogue, D. H. Gaines, Geo. Murzbacher, Chas. Henrich, Green 
Hill, David Abner, Alexander Lane, Harry Hyde, Shack Roberts, 
Roberts Riehard, Louis Richara, Wm. C. Pierce, O. H. Benvall, W. 
N. Kennedy, Silas Devereau, Thos. Payne, IF’. M. Stinson, Hardy M. 
Carr, G. B. Lipscomb, Peter Brown, Geo. Hammond, John R. Hall, 
Thomas P. Nelson, C. W. Slater, John Maise, F. B. Sexton, Edmund 
Brown, Henry Ford, Major Stubblefield, Patrick Dennis, Edmund 
Willis, T. A. Bell, Wm. G. Thomas, Wm. Stedman, James Turner, 
Austin Bates, Peter Braden, John Jackson. Lee Sanford, Thos. Har- 
rison, Geo. Delaney, Jack Evans, Boston Dennis, Wm. H. Taylor, 
Geo. Speed, Alexander Bell, E. Schwartz, Wat. Richardson, Commo- 
dore Heard, John Gregg, 8S. Hl. Russell—141. 

And it appearing to the court that the said Texas & Pacifie Rail- 
way Company, in consideration 6f said donation, agrees to make its 
eastern terminus at the town of Marshall, and to locate its principal 
oftice for the State of Texas at said town, and to erect and establish 

at said town its machine shops, and to secure at said 
139 town the connections provided for in the act of Congress 
chartering said company, and it appearing to the court that 
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more than fifty of the aforesaid petitioners are freeholders in the 
said county of Harrison, it is therefore ordered by the county court 
that the prayer of said petitioners be granted, and that an election 
be held at the town of Marshall on the 5rd day of June, 1872, con- 
tinuing three days—that is, the third, fourth, and fifth davs of June, 
1872—to determine whether the county of Harrison will donate the 
sum of $500,000 to the Texas & Pacific Railroad Company to secure 
the terminus of the said road at the town of Marshall, with its ma- 
chine shops and principal Texas office, and to secure the different 
connections, branch offices, provided for by the aforesaid act of Con- 
gress to be made from the said town of Marshall; and it is ordered 
that the following-named persons are appointed managers to hold - 
said election, to wit, Ed. Bussy, B. R. Bass, and H. L. Derry, who 
shall make returns thereof to the court on the first Saturday in June, ie 
672. | 

And it is further ordered that the vote at said election shall be 
by ballot, and in all things in accordance with provisions of an act 
of the Legislature of the State of Texas entitled “An act to authorize 
cities and towns to aid in the construction of railroads and other 
works of internal improvement,” and in accordance with the pro- 

visions of an act entitled “An act to provide for a special 
140 registration of voters preparatory to any election under the | 

provisions of an act to authorize counties, cities, and towns * 
to aid in the construction of said roads and: other works of internal | 
improvement,” approved April 12th, 1S71,and to declare who shall of 
be considered qualified voters at any election held under the pro- 
visions of said act. Said last-mentioned act is approved May 5l]st, 
IS71. 

And it is further ordered that due and legal notice be given of said 
election, in accordance with the law in such cases made and pro- 
vided. 

And it is further ordered that the registrar of Harrison county be 
ordered to proceed and make registration required by law, and that 
a copy of this order be served upon him, and that a special session 
of this court be held on Monday, June 10th, 1872, to examine the 
report of the managers of said election. 


| certify that the above is a true and correct copy of the order of A 
the county court as recorded in the Minute Book C, in my office, on r 
pages 500, 501, and 5d2. a ‘ 

[SEAL. | J. P. ALFORD, 


County Clerk of Harrison County, Texas. 


Be it remembered that the honorable the county court of Harri-: 
son county met this day, June 10th, 1872, pursuant to law. 
Present: J. P. Lynch, county judge protem.; A.S. Justus and J. 
A. Price, justices of said court; C. E. Bolles, clerk, by Dan.S. 
141 Hawley, deputy clerk, and W. H. Poland, sheriff. 

The court having met in special session for the purpose of 
receiving and acting upon the return of the election heretofore or- 
dered and held upon the proposition to donate to the Texas & Pa- 
cific Railroad Company the sum of $300,000 in the bonds of Harri- 
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son county, Texas, payable in thirty years and bearing interest, pay- 
able in gold, at seven per centum per annum, which return was 
made to the court by the managers of said election on the 7th of 
June, 1872, and said return being examined and considered by the 
court, and it appearing to the court that Ed. Bussy, one of the 
managers appointed to conduct said election, failed to appear and 
act as such at the time appointed for said election, and the other 
managers appointed to conduct said election having filled the va- 
cancy caused by such failure of said Bussy to act by the appoint- 
ment of W. W. Heartsill as a manager to conduct said election, and 
it further appearing to the court that said election was conducted 
according to law, and the court having examined said returns and 
ascertained that at said election there were 1,891 votes cast, of which 
1,566 votes were cast in favor of said proposition and donation and 
25 votes were cast against said proposition and donation, and it ap- 
pearing to the court that more than two-thirds of the qualified 
voters of the said county of Harrison at said election voted in favor 

of said appropriation and donation, it is therefore considered 
142. = and adjudged by the court that said proposition and donation 

have been adopted by the requisite number of voters of said 
Harrison county, and that said donation of $300,000, payable and 
bearing interest as aforesaid, is declared to be made by said county 
of Harrison to said Texas & Pacific railroad; and it is further con- 
sidered and ordered by the court that as soon as said Texas & Pacific 
Railroad Company shall permanently establish its eastern terminus 
at the city of Marshall, and thereby secure at said city the connec- 
tions, the said terminus provided by the act incorporating the said 
Texas and Pacific Railroad Company, and shall also establish in 
said city of Marshall the Texas office of said railroad company, and 
shall also establish and construct at the said city of Marshall the 
main shops of said railway, the court shall issue to the said Texas & 
Pacific Railroad Co. the bonds of said county of Harrison for the 
sum of $300,000, which bonds shall be in sums of not less than $100 
and not more than $1,000 each, shall be payable thirty years after 
date, and shall bear interest at the rate of seven per centum per an- 
num, pavable in gold coin. 

I certify that the foregoing is a true and correct copy of the order 
of the county court of Harrison county, Texas, as it appears on rec- 
ord in Minute Book C, on pages 558 & 559, of my office. 

[SEAL. ] J. P. ALFORD, 


County Clerk of Harrison County, Texas. 


143 Monpay, April 6th, 1874. 


The court met this morning pursuant to adjournment. 

Present and presiding: J. K. Williams. Present also: L. J. Gal- 
lauk, E. J. Brown, and M. F. Hawkins. 

The petition of the Texas & Pacific Railway Company on subsidy 
question taken up and represented as before, pending which the 
court adjourned until to-morrow morning at 9 o'clock a. m. 

And now comes on to be heard the application of the Texas & 
Pacific Railway Company praying the court to issue the bonds of 
1Q0—293 
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the county of Harrison, in the State of Texas, to the said Texas & 
Pacific Railway Co. in the sum of $300,000, payable thirty years 
after date and bearing interest at the rate of seven per centum per 
annum, payable in gold coin, pursuant to the order and judgment 
of this court given and entered on the 10th day of June, 1872, and 
also praying the court to levy an annual tax upon all real and per- 
sonal property situated in said county of Harrison sufficient to pay 
the annual interest and not less than two per cent. annually of the 
ee of said bonds, besides the expenses of assessing and col- 
ecting the same; and also comes on to be heard the opposition to 
said application filed by N. V. Board and others, citizens of said 
county of Harrison, and the court having heard the evidence ad- 
duced by the parties, the argument of counsel, and being satisfied 
from the evidence that the condition upon which said bonds 
144. were required by said order and judgment of the said county 
court of Harrison county on the said 10th day of June, 1872, 
to be issued by said county court to said railway company have 
been fully complied with and performed by said company, and the 
court being also satisfied from the evidence that the donation of said 
sum of $300,000, payable and bearing interest as aforesaid, had been 
made by said county of Harrison to said railway company in ac- 
cordance with the laws in such cases provided— 

It is therefore ordered and considered by the court that an an- 
nual tax of three-fourths of one per cent. be, and ishereby, levied upon 
all the real and personal property situated in said county of Harrison 
to pay the annual interest in gold coin on the bonds to be issued to the 
said railway company by said county of Harrison as aforesaid,and also 
to pay not less than two percentum annually of the principal of said 
bonds ; also to pay the expenses of assessing and collecting said tax ; 
the said two per centum in payment of principal and expenses to 
be payable in United States currency ; and it is further ordered and 
considered by the court that the bonds of said county of Harrison to 
the amount of $300,000 be issued by the said county of Harrison to 
the said Texas & Pacific Railway Co.; that said bonds be in sums 
and of the denominations as follows, to wit, two hundred bonds for 
the sum of one thousand dollars each, one hundred and fifty bonds 

of the sum of five hundred dollars each, two hundred and 
145 fifty bonds of the sum of one hundred dollars each ; that they 

be made payable thirty years after the date of this order of 
judgment; that they bear interest at the rate of seven per centum 
per annum, payable in gold coin; that they be signed by the pre- 
siding justice of this court and attested by the clerk with the seal of 
the court, and that they be presented for registration in the office 
of the comptroller of the State of ‘Texas and delivered to the said 
Texas & Pacific Railway Company. 

I certify that the foregoing is a true and correct copy of the order 
of the county court of Harrison county, Texas, as it appears of record 
on the minutes of said court in Minute Book C, on pages 608, 609, 
and 610, of my oflice. 

J. P. ALFORD, 
[SEAL. ] County Clerk of Harrison County, Texas. 
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STaTeE OF TEXAs, ] 
County of Harrison. | 


Know all men by these presents that whereas an agreement was 
made and entered into on the 22nd day of June, 1872, by and be- 
tween the City of Marshall and the Texas & Pacific Railway Co., by 
which the City of Marshall agreed to donate to said company sixty- 
six acres of land at the place and in the shape designated on the 
map of the city of Marshall by Col: Thomas A. Scott, president of 

said company, whereon to locate the main machine shops, car 
146 ~works, and depot of said company at said city, and the 

said Texas & Pacific Railway Company agreed to perma- 
nently establish its eastern terminus and Texas office at the city of 
Marshall, and also to establish and construct at said city the main 
machine shops and ear works of said railway company. 

And whereas the City of Marshall having acquired from the pre- 
vious owners thereof the title to all the land desired by the said 
Texas & Pacific Railway Company, except two small tracts or parcels, 
the titles to which are now vested in minor heirs and cannot be 
procured without the action of the district court of Harrison county, 
and which will be paid for and conveyed by said City of Marshall 
as soon as said action can be had ; 

And whereas the City of Marshall having, by a resolution passed 
by the mayor and common council of said city on the 30th day of 
September, A. D. 1872, directed a deed of conveyance of said land 
from said city to said Texas & Pacific Railway Company to be made 
and executed : 

Now, therefore, in consideration of the premises tbove recited, as 
well as in consideration of one dollar paid tothe said City of Mar- 
shall by the said Texas & Pacific Railway Company, receipt whereof 
is hereby fully acknowledged, the said City of Marshall does hereby 
give, grant, bargain, sell, alien, convey, confirm, and deliver unto 

the said Texas & Pacific Railway Co. the following-described 
147 ‘tracts and parcels of land, to wit, situated in Harrison county, 
in State of Texas, and bounded as follows: 

Lots numbered one and three (1 & 3), in block numbered forty-six 
(46), in the railroad addition to the city of Marshall; also the fol- 
lowing-described tract of land, containing sixty-six acres of land, 
more or less, and bounded as follows: 

Beginning at a point on the north side of the railroad track and 
fifty (50) feet from middie of same, near west end of first curve west 
of railroad depot, a stake from which a forked red oak bears 8.3 E., 
distant 25 feet, marked X, thence N. 13} E. 185 feet to projected 
middle line of railroad track: thence in same direction 650 feet to 
stake in S. B. Rainey’s field; thence 8. 763 E. 79 feet to west bound- 
ary of lands of the Harrison County Agricultural and Mechanical 
Association, Rainey’s east line, 1,362 feet to James Turner’s line, 
2,400 feet to Jefferson road, 3,251 feet to Port Caddo road, 4,800 
feet to stake in Hynson’s field, 35 feet west of the eastern fence; 
thence 8S. 153 W. 325 feet to a stuke north of the center line of the 
railroad track at a point on the right line between a large red oak 
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on the north side and a large sweet-gum on the south side of said 
track ; thence westwardly, parallel to the center line of said track and 
fifty feet therefrom, excepting in blooks 51 and 52, where said west- 
wardly line is one hundred feet from said center line of 
148 said railroad track, to the place of beginning, excepting from 
the 66 acres tract hereinabove described twenty-one and 
sixty-six one-hundredths (21,5%;) acres which now belong to the 
heirs of Mrs. Hynson’s estate, described as follows: Commencing at 
a said point in the Port Caddo road where it is crossed by the north 
boundary line of the tract hereinabove described, thence 8. 763 E. 
1,549 feet to a stake in Hynson’s field 25 feet west of his eastern 
fence, the N. E. corner of the tract hereinabove described; thence 
S.134 W. 325 feet to a stake 50 feet north of the center line of the 
R. R. tract: thence westwardly parallel with the center line of said 
railway tract and fifty feet therefrom to the east boundary line of 
Mrs. Craig’s tract; thence north to a stake on the eastern boundary 
line extended of James Turner’s 13-acre tract; thence along 
said east boundary of Turner’s tract to the Port Caddo road ; 
thence along the line of said road in the center thereof to 
the place of beginning, containing, as above stated, twenty-one and 
sixty-six one-hundredths acres, more or less, and further excepting 
from the said 66-acre tract hereinabove described a small tract  be- 
longing to the heirs of Dr. Eames, lying on the north side of the 
railroad tract east of the twenty-two one-hundredths (,%%)) acre 
tract conveyed by Joseph Mason tothe city of Marshall and 
149 ~=west of the eighty-three one-hundredths (,%3;) acre tract 
conveyed by Lee Saunders and wife and F. A. Richard- 
son to the city of Marshall, and between the lands of the railroad 
reservation on the south and the lands conveyed by 8. B. Rainey 
and the Harrison County Agricultural and Mechanical Association 
to the city of Marshall on the north, containing fifty-eight one-hun- 
dredths (,°;§;) of an acre, more or less, together with all and singu- 
lar the rights, members, hereditaments, appurtenances to the same 
belonging or in anywise incident or appertaining ; to have and to 
hold the said land above described to the only proper use and benefit 
of the said Texas & Pacific Railway Company in accordance with 
the agreement hereinbefore recited, and to enable said company to 
locate thereon its principal machine shops and car works, as herein- 
before specified, and the said city of Marshall does hereby warrant 
and defend the right and title to the land aforesaid to the said 
Texas & Pacific Railway Company against the claims of any and 
all persons whomsoever claiming or to claim the same or any part 
thereof. 


In testimony whereof the mayor of the city of Marshall has here- 
unto signed his name and caused the same to be signed by the re- 
corder of said city, and the seal of the said city to be affixed here- 

unto. The words “on the north,” in the second line from 
150 the bottom of the fourth page, interlined before signing. 


(ne 


> 
See” 


if 
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Done at the city of Marshall on this the 30th day of Sep- 


tember, A. D. 1872. 
J. K. WILLIAMS, 
Mayor of the City of Marshall. 
C. W. SLATER, 
Recorder. 


Signed, sealed, and delivered in the presence of— 
L. M. FISHER. 
W. L. SLOAN. 


STATE OF TEXAS, ! 
County of Ilarrison. | 


Before me, H. D. Smith, a justice of the peace and notary public 
personally appeared J. K. Williams and C. W. Slater, grantors of 
the above deed or instrument of writing, bearing date of the 30th 
day of September, A. D. 1872, and acknowledged they had signed 
the same for the purposes and considerations therein expressed ; to 
certify to which I hereunto set my hand and official seal, at Mar- 
shall, Texas, this the 30th day of September, 1872. 

H. D. SMITH, 
J. P. and N. P. 


I certify the foregoing to be a true and correct copy of the original 
deed and certificates of proof as filed in my office July the 30th, 
1873, at 11 a. m., this the 25rd day of August, A. D. 1873. 

C. E. BOLLES, Clerk, 
By D. 8S. HAWLEY, Deputy. 


15] I certify that the above and foregoing is a true and correct 
copy of the deed from the city of Marshall to the Texas & 
Pacifie Railway Co., as recorded .in my office in Record Book I, pages 
455, 456, and 457. 
_ [SEAL. ] J. P. ALFORD, 


County Clerk, Harrison County, Texas. 


STATE OF TEXAS, | 
County of Harrison. 5 


Know all men by these presents that I, James Turner, a citizen 
of Harrison county, Texas, in consideration of the sum of two 
hundred and seventy-five dollars, to me in hand paid, have this 
day bargained and sold, and by these presents bargain, sell, alien, 
and convey, to the city of Marshall all that tract or parcel of land 
situated on the north side of the railroad track within the cor- 
porate limits of the town of Marshall and described as follows: 

Beginning at a stake at the sdutheast corner of the lot now owned 
by Peter Wolf, thence north with said Wolf's east boundary line to 
his northeast corner: thence east 60 feet to the stake; thence south 
to the railroad ; thence west 60 feet to the place of beginning, being 
60 feet front on the railroad and running back to a line with said 
Wolf’s north boundary line, the above being the lot sold by me 
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to Franklin Poe and now at his instance conveyed to the said city 
of Marshall; to have and to hold all and singular the prem- 
152 __sises aforesaid to the said city of Marshall and its assignees 
and successors forever, with all and singular the rights, 
members, and appurtenances to the same belonging, and I will war- 
rant and forever defend the title to the aforesaid premises against 
the lawful claim or claims of any and all persons whatsoever claim- 
ing or to claim the same or any part thereof. 
Witness my hand and scroll for a seal this September 13th, A. 
D. 1872. 
JAMES TURNER. 
Witness : 
W. C. ECTOR. 
W. STEADMAN. 


STATE OF TEXAS, ! 
County of Llarrison. | 


Before me, C. E. Bolles, clerk of the district court of Harrison 
county, personally appeared W. D. Ector, who, upon oath, says that 
the said James Turner, the yrantor of the annexed deed, bearing 
date of the 13th day of September, 1872, subscribed the same, and 
that he acknowledged in his presence that he had subseribed and 
executed the same for the purposes and consideration therein stated, 
and that he had signed the same as a witness at the request of said 
grantor, 

To certify which I hereunto sign my name and affix the seal of 
my office, at the said city of Marshall, this 24th day of July, 1873. 

C. E. BOLLES, Clerf. 


I certify the foregoing to be a true and correct copy of the 
153 original deed and certificates of proof as filed in my office 
July 24th, 1875, at 5.50 p. m., this the 23rd day of August, 
1875. 
C. Kk. BOLLES, Clerk, 
By D. S. HAWLEY, Deputy. 


I certify that the foregoing is a true and correct copy of the deed 
from James Tuiner to the city of Marshall, as recorded in my office 
in Reeord Book I, pages 457 and 458. o 

[SEAL. | J. P. ALFORD, 
County Cle rk of Hlarrison County, Texas. 


Commissioner's Court. Call Term, 1879, July 12th. 


The honorable commissioners’ court met this day pursuant to eall 
made by the Hon. Geo. Lane, county judge, July 3rd, 1879, Hon. 
Geo. Lane presiding; also present A. R. Starr, W. P. blocker, and 
J. D. Rudd, commissioners ; 8. R. Perry, sheriff; J. P. Alford, elerk. 

Ordered by the court, That the Hon. George Lane, county judge, 
or A. R. Starr, county commissioner, be authorized to correspond 
with holders of bonds granted by the county of Ilarrison, State of 
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Texas, to the Texas & Pacific Railway Company in reference to is- 
suing new bonds in lieu thereof by virtue of an act of the 16th Legis- 
lature of the State of Texas, approved March 25th, 1879, said new 
bonds not to be for more than twenty-five per cent. of the old bonds 
and to bear not more than five per cent. per annum interest, this 

court reserving the right not to close any settlement with 
154s any parties till, in the opinion of the court, a sufticient number 

of the holders of the bonds have accepted the above payment 
to justify said settlement, the resources of the county being such 
that the pay in full of said old bonds is an impossibility. It was 
suggested that the above order be published in the newspapers of 
this county. 


County Commissioners’ Court. February Term, 1880, Monday, Feb- 
ruary 10th, 1880. 


The honorable court met this day in regular session, Hon. Geo. 
Lane, county judge, presiding; present, also, A. R. Starr, J. D. 
Rudd, and W.P. Blocker, commissioners ; 8. R. Perry, sheriff, and 
J. P. Alford, county clerk. 


At a meeting of the people of Harrison county on Monday the — 
day of February, 1880, it was resolved that the county commissioners’ 
court of said county should use some means to get in correspond- 
ence with the holders of railroad subsidy bonds of said county and 
use efforts to effect a compromise of said bonds with the holders 
thereof on just and equitable terms. It is ordered that E. J. Fry, 
Geo. Lane, county judge, and A. R. Starr, county commissioner, be, 
and they are hereby, appointed a committee to employ some person 
to correspond with the persons who hold said bonds and learn from 
them what compromise can be made with them. The said person 

so employed is instructed to offer in compromise to the hold- 
155 ers of said bonds new bonds of less amount, as contemplated 

in an act of the Legislature of the State of Texas entitled “An 
act to authorize any county, city, or town in this State to compro- 
mise existing bonded indebtedness and to issue new bonds to be 
sold or exchanged for this purpose and to provide for efficient col- 
lection of taxes to pay the principal and interest of such new bonds, 
approved April 15th, 1879.” 


Commissioners’ Court. May Term, 1880. 


The honorable court met this day in regular session with A. R. 
Starr, J. E. Hooper, and W. P. Blocker and J. D. Rudd, commis- 
sioners; S. R. Perry, sheriff, and J. P. Alford, county clerk, the 
court, A. R. Starr, presiding. . 


Whereas a proposition has been made to the holders of the Har- 
rison County Texas «& Pacific railway subsidy bonds to compro- 
mise the same by issuing new bonds in lieu thereof for fifty per 
cent. of the principal of the said old bonds and fifty per cent. of all 
matured interest not barred by the statute of limitation, said new 
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to Franklin Poe and now at his instance conveyed to the said city 
of Marshall; to have and to hold all and singular the prem- 
152 ~—ises aforesaid to the said city of Marshall and its assignees 
and successors forever, with all and singular the rights, 
members, and appurtenances to the same belonging, and I will war- 
rant and forever defend the title to the aforesaid premises against 
the lawful claim or claims of any and all persons whatsoever claim- 
ing or to claim the same or any part thereof. 
Witness my hand and scroll for a seal this September 15th, A. 
D. 1872. 
JAMES TURNER. 
Witness : 
W. C. ECTOR. 
W. SPTEADMAN. 


STATE OF TENAS, ' 
County of Harrison. 


Before me, C. EK. Bolles, clerk of the district court of Harrison 
county, personally appeared W. D. Ector, who, upon oath, says that 
the said James Turner, the grantor of the annexed deed, bearing 
date of the 13th day of September, 1872, subseribed the same, and 
that he acknowledged in his presence that he had subseribed and 
executed the same for the purposes and consideration therein stated, 
and that he had sigued the same as a witness at the request of said 
grantor. 

To certify which I hereunto sign my name and aflix the seal of 
my office, at the said city of Marshall, this 24th day of July, 1873. 

C. E. BOLLES, Clerf. 


I certify the foregoing to be a true and correct copy of the 
153 original deed and certificates of proof as filed in my office 
July 24th, 1875, at 5.50 p. m., this the 25rd day of August, 
1S7o. 
C. Kk. BOLLES, Clerk, 
By D. Ss. HAWLEY, Deputy. 


I certify that the foregoing Is a true and correct copy of the deed 
from James Tuiner to the city of Marshall, as recorded in my office 
in Record Book # pages 457 and 15S. ; 

[| SEAL. | J. P. ALFORD, 


f ountly Cle rk of Hlarrison County, Texas. 


Commissioner's Court. Call Term, 1879, July 12th. 


The honorable commissioners’ court met this day pursuant to eall 
made by the Hon. Geo. Lane, county judge, July 3rd, 1879, Hon. 
Geo. Lane presiding; also present A. R. Starr, W. P. blocker, and 
J. D. Rudd, commissioners ; S. R. Perry, sheriff; J. P. Alford, clerk. 

Ordered by the court, That the Hon. George Lane, county judge, 
or A. X. Starr, county commissioner, be autuorized to correspond 
with holders of bonds granted by the county of Harrison, State of 


% 


; 


% 


. 
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Texas, to the Texas & Pacific Railway Company in reference to is- 
suing new bonds in lieu thereof by virtue of an act of the 16th Legis- 
lature of the State of Texas, approved March 25th, 1879, said new 
bonds not to be for more than twenty-five per cent. of the old bonds 
and to bear not more than five per cent. per annum interest, this 

court reserving the right not to close any settlement with 
154 any parties till, in the opinion of the court, a sufficient number 

of the holders of the bonds have accepted the above payment 
to justify said settlement, the resources of the county being such 
that the pay in full of said old bonds is an impossibility. It was 
suggested that the above order be published in the newspapers of 
this county. 


County Commissioners’ Court. February Term, 1880, Monday, Feb- 
ruary 10th, 1880. 


The honorable court met this day in regular session, Hon. Geo. 
Lane, county judge, presiding; present, also, A. R. Starr, J. D. 
Rudd, and W.P. Blocker, commissioners ; 5. R. Perry, sheriff, and 
J. P. Alford, county clerk. 


At a meeting of the people of Harrison county on Monday the — 
day of February, 1880, 1t was resolved that the county commissioners’ 
court of said county should use some means to get in correspond- 
ence with the holders of railroad subsidy bonds of said county and 
use efforts to effect a compromise of said bonds with the holders 
thereof on just and equitable terms. It is ordered that E. J. Fry, 
Geo. Lane, county judge, and A. R. Starr, county commissioner, be, 
and they are hereby, appointed a committee to employ some person 
to correspond with the persons who hold said bonds and learn from 
them what compromise can be made with them. The said person 

so employed is instructed to offer in compromise to the hold- 
155 ers of said bonds new bonds of less amount, as contemplated 

in an act of the Legislature of the State of Texas entitled “An 
act to authorize any county, city, or town in this State to compro- 
mise existing bonded indebtedness and to issue new bonds to be 
sold or exchanged for this purpose and to provide for efficient col- 
lection of taxes to pay the principal and interest of such new bonds, 
approved April 15th, 1879.” 


Commissioners’ Court. May Term, 1880. 


The honorable court met this day in regular session with A. R. 
Starr, J. E. Hooper, and W. P. Blocker and J. D. Rudd, commis- 
sioners; ‘3. R. Perry, sheriff, and J. P. Alford, county clerk, the 
court, A. R. Starr, presiding. _. 


Whereas a proposition has been made to the holders of the Har- 
rison County Texas & Pacific railway subsidy bonds to compro- 
mise the same by issuing new bonds in leu thereof for fifty per 
cent. of the principal of the said old bonds and fifty per cent. of all 
matured interest not barred by the statute of limitation, said new 


SO 
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bonds to run twenty years and bear six per cent. interest per an- 
num; and whereas numerous holders of said old bonds have sig- 
nified their willingness to aces pri sald proposition ; Now, therefore, it 
is ordered by the county commissioners’ court of said Harrison 
county, State of Texas, that an election be had in said county by 
the property tax-payers thereof to decide whether said compromise 

shall be carried out and said new bonds issued; said elee- 
156 tion to be held at the various election precincts in said county, 

as now established, on Tuesday, the 15th day of June, 1880; 
and it is further ordered that this order be published in the Mar- 
shall Messenger and Try-\Veekly Herald from this date to the date 
of said election, and that the law authorizing the proposed compro- 
mise be also published in connection with this order. 


WEDNESDAY, August 18th, 1880. 


It is ordered by the honorable county judge, Geo. Lane, that a 
‘alled meeting of the commissioners’ court be, and is hereby, ordered 
to be held at the court-house in Marshall on the 3rd ‘Tuesday in Au- 
gust, it being the 24th day of August, 1850, and that he issue notices 
to the several commissioners of the county. 


The honorable court met pursuant to call, Hon. Geo. Lane, county 
judge, presiding; present, also, W. P. Blocker, J. D. Rudd, and A. R. 
Starr, commissioners; 8. R. Perry, sheriff, and J. P. Alford, clerk. 

Ordered by the court, That an ad valorem tax of one-tenth of one 
ner cent. be levied on all the taxable property in Harrison county to 
provide for the payment of the judgment in the United States circuit 
court of the eastern district of Texas, No. 1707, G. S. C. Dow vs. 
George Lane et als., in accordance with the peremptory writ of man- 
damus issued from said court on the 10th day of June, 1880, and 

that a certified COpy of this order be made out by the clerk 
157 ~and served on J. M. Calloway, assessor of Harrison county. 


WEDNESDAY, September 9th, 1880. 

It is ordered by the honorable county judge, George Lane, that a 
called meeting of the commissioners court be, and is hereby, ordered 
to be held at the court-house, in Marshall, on the 2nd Tuesday in 
September, 1850, it being the 14th day of September, 1880, and that 
the clerk issue notices to the several commissioners. 


The honorable court met pursuant to call made by the Hon. Geo. 
Lane, county judge. 

Presiding: Geo. Lane, county judge. 

Present: A. R. Starr, J. D. Rudd, and W. P. Blocker, conimis- 
sjoners;: Ss. R. Perry, sheriff, and J. . Alford, clerk. 

( ’rdered by the court, Thatthe report of ¢ eorge Lane,county judge, 
and A. R. Starr, county commissioner of precinct No. 3, — to the em- 
ployment of Messrs. Garrett & Key as agents to represent the county 
in the compromise of railway subsidy bonds issued tothe railway com- 
pany, be, and the same is hereby, approved, and that said Garrett & 
Key be invested with full power to carry out said compromise 


oe 
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as voted for by a majority of tax-paying citizens of Harrison 
county on the 15th day of June, 1880. They shall arrange for 
the surrender of said old bonds when the holders of same shall 
be ready to receive the new bonds, and upon due evidence of a 
surrender being made they shall call on the countv judge and 
clerk of said county, who shall sign, seal, and deliver 
158 the necessary amount of new bonds to said agents, and when 
any parties have a less amount of old bonds and coupons 
than is required to take up a new bond that said judge and clerk 
shall issue scrip under the seal of this court,redeemable in said new 
bonds, when presented in amounts of fifty or one hundred dollars, 
and said Garrett & Key be fully and generally authorized to do all 
acts which may be necessary in the premises; and it is further 
ordered by the court that whereas the election held on Tuesday, the 
15th day of June, 1880, to authorize the compromise — the bonds 
issued by the county to the Texas & Pacific Railway Company was 
‘arried by a vote of a majority of the property tax-paying citizens 
of said county, it is therefore ordered that said compromise be, 
and the same is hereby, accepted, and that A. R. Starr and E. Kev 
be authorized to have such amounts of new bonds lithographed as 
they may deem proper, the coupons on said new bonds to have the 
signatures of the county judge and the county clerk lithographed 
thereon, and such signatures lithographed have the same force and 
effect as if written; that said blank bonds shall be deposited for 
safe-keeping in the vault of said agents, and the same shall be 
signed and sealed by the county judge and county clerk, as provided 
in the foregoing order authorizing said Garrett & Key and county 
judge and county clerk to make the exchange of said new bonds for 
the old; and it is further ordered that said agents, Garrett & 
159 Key, shall keep a full register of all bonds and coupons sur- 
rendered and all new bonds, coupons, and serip issued, and 
shall make a written report to this court at each regular meeting 
thereof. 

And it is further ordered that the county clerk shall procure a 
book in which he shall keep a register of all new bonds, coupons, 
and scrip issued and old bonds and coupons surrendered in lieu 
thereof. 

I certify that the foregoing six pages of caligraph writing is a 
true and correct copy of a portion of the minutes of the county 
commissioners’ court of Harrison county, Texas, as recorded in 
Minute Book A in my office, pages 225, 260, 267, 277, & 282. 

[SEAL. | J. P. ALFORD, 
County Clerk of Harrison County, Texas. 

Filed Oct. 5th, 1886. 

W. E. SINGLETON, Clerk. 


Unitep States or AMERICA, |. 
Eastern District of Texas, | ~ 
I, W. E. Singleton, clerk of the circuit court of the United States 
of America for the eastern district of Texas, at Jefferson,in the fifth 
circuit, do hereby certify that the foregoing pages numbered from 
11—205 


§2 TEXAS & PACIFIC R’Y CO. ET AL., &¢., VS. CITY OF MARSHALL. 
No. 1 to 159, inclusive, contain a trueand complete transcript of the 
record and proceedings had in said court in the case of The City of 
Marshall ws. The Texas and Pacific Railway Company, chan- 
cery No. 18, as the same remain of record and on file 

160 in said office. 

In testimony whereof I have caused the 
seal of the said court to be hereunto affixed, 


at. the city of Jefferson, in the eastern dis- 


Seal of United States 
Circuit Court, Kast- 
ern District of Texas, 


trictof Texas,in the fifth circuit, this thirty- 
first day of December, in the year of our 
Lord one thousand eight hundred and 


at Jefferson. eighty-six, and of the Independence of the | i. 
said United States the one hundred and 
eleventh year. 


W. E. SINGLETON, Clerk. 


Endorsed on cover: C. C. U.S., E. Texas. No. 293. The Texas 
and Pacific Railway Company & John C. Brown and Lionel A. 
Sheldon, receivers of the Texas and. Pacific Railway Company, ap- 
pellants, vs. The City of Marshall. Filed Febuary 3d, 1887. And 
No. 1105. The City of Marshall, appellants, vs. The Texas and 
Pacific Railway Company & John C. Brown & Lionel A. Sheldon, 
receivers of the Texas & Pacific Railway Company. Filed March 
5, 1889. 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 


| THE TEXAS AND Pactric RAILWAY ) 
: Company and John C. Brown and 
Lionel A. Sheldon, Receivers of No. 2938. 
the Texas and Pacific Railway 
Company, Appellants, f 
Filed 
vs. Feb’y 3, 1887. 
THE City OF MARSHALL. : 


Tuk City oF MARSHALL, 
Appellant, 
rs. No. 1105. 


Tue TEXAS AND Pactric RAILWAY } 
Company and John C. Brown and Filed 
Lionel A. Sheldon, Receivers of | March 5, 1889. 
the Texas and Pacific Railway 
Company. : 


. Affidavit &c. 
STATE OF TEXAS, ] 
Harrison County. | 
Before me Alexander 8S. Field, Clerk of the District 
| Court in and for Harrison County, in said State of 
Texas, the same being a Court of record, on this 
day personally appeared James Turner, and T. P. 


— 
(wm 


Young, known to me, and being by me sworn say 
on oath that thev were the solicitors for the plain- 
tiff in the case of City of Marshall vs. Texas and 
Pacific Railway Co., Chancery No. 18, tried at Jef- 
ferson in the United States Cirenit Court, Octo- 
ber 7th, 1886, and as such then represented, and have 
since represented, said plaintiff: that F. H. Pren- 
dergast, Esq., represented the defendant; that it was 
understood between the parties, and so stipulated 
by their respective solicitors in writing, at the time 
the case was tried, that each party should pay one- 
half the cost of the transcript on appeal; that both 
should have an equal right to said transcript on ap- 
peal, and that the whole case should be tried on the 
one record. That inaccordance therewith the plain- 
tiff did pay one half of said costs, and allowed the 
defendant’s attorney to take charge of said tran- 
script to be filed and docketed in the supreme Court 
of the United States. That said attorneys for plain- 
tiff did not learn that the cross-appeal of plaintiff 
had not been docketed until about March, 1889. 
The affiants attach to this aflidavit the stipula- 
tions to which reference is hereinbefore made. 
JAMES TURNER, 
a. &. SOONG. 


Sworn to and subscribed before me this 18th day 
of January, 1&0. 

(SEAL. | AEX. S. FIELD, 

Clerk District Court of Hlarrison founty, Texas. 


City OF MARSHALL ) 
DS. 


| 
Texas & Pactric Rattway Com- |Ch. No. 18. 

PANY, Joun C. Brown & L. A, | 

SHELDON, Receivers of said 

Railway. 

Whereas a decree was rendered in above case in 
the Circuit Court of the United States for the East- 
ern District of Texas at Jefferson, Texas, in Novem- 
ber, 1886, from which decree both plaintiff and de- 
fendants appealed to the Supreme Courtofthe United 
States, and each party agree to pay and has paid one 
half the costs of the Transcript. Now it is hereby 
agreed that both plaintiff and defendants shall have 
equal right to use the transcript filed in the Supreme 
Court by the defendants. 

. H. PRENDERGAST, 

Ally for Tex. & Pac. and Receivers. 
S00TY & Youna, 

jor City of Marshall. 


Endorsed. No. 18, The City of Marshall os. The Texas & Pacific 
Railway Company. Agreement as to Transcript. Filed November 4, 
1886. W. E. Singleton, Clerk. 


IN THE CIRCUIT COURT OF THE UNITED STATES, 
For the Eastern District of Texas, at Jefferson. 

I, W. E. Singleton, Clerk of the Circuit Covzt of 
the United States for the Eastern District of Texas, 
at Jefferson, do hereby certify that the foregoing and 
attached one (1) pages of manuscript numbered in the 
margin of said pages from one ( ) to one (1) both in- 
clusive, contain a full, true and correct copy and 
transcript of the original agreement as to transcript 
in cause Chy. No. 18, The City of Marshall os. The 


4 


Texas and Pacific Railway Company, all of which 
appears from the records of said court, now in office. 

In testimony whereof, I have hereunto set my hand 
and affixed the seal of the Circuit Court of the United 
States of America for the Eastern District of Texas, 
at Jefferson, at my office in said city of Jefferson, this 
25th day of May, A. D, 1889. 

W. E. SINGLETON, 
(SEAL. ) Clerk of U.S. Cirenit Court, 
Hastern District of Texas, at Jeflerson. 


MARSHALL, TEXAS, Oct. 29, 1886. 
Judge C. B. SaBIn, 

Dear Str: Weagreethat theappeal bond tendered 
by the appellants The Tex. and Pac. R’wy Co. and 
Brown & Sheldon is amply sufficient in the case, City 
of Marshall os. Tex & Pac. R’wy Co., and Brown & 
Sheldon. 

JAMES TURNER, 
Booty & YouNG, 


lor ¢ ‘omplainants. 


MARSHALL, Texas, Oct. 20¢h, 1886. 
Judge SABIN, 

DerAR Str: I agree that the appeal bond tendered 
by the City of Marshallis amply sufficient in the case 
of The City of Marshall evs. Tex. & Pac. R’wy Co. 
and Brown & Sheldon. 

7m. 
Fr’. H. PRENDERGAST, 
Alt’y for Tex. & Pac. and Brown & Sheldon. 


Return all papers to me. 
Yrs, 
KF. LL. PRENDERGAST. 


») 
Ordered that these two stipulations be filed, Gal- 
veston, Tex., Oct. 30, 1886. 
C. B. SABIn, 
U. S. Dist. Judge for the East. Dist. Texas. 


Filed Nov. 4th, 1886.—W. E. Singleton, Clerk. 


The clerk will make out the transcript for appeal 
in the case of City of Marshall vs. Tex. & Pac. Ry. 
Co. & Receivers as herein directed put in the trans- 
cript the papers stated below, and in the order stated. 


1. Defendant’s prayer for appeal. 

2. Order on same. 

3. Defendant’s appeal bond. 

4. Defendant’s citation and appeal and accepting 
of service. 

5. Defendant’s assignment of errors. 

6. Plaintiff's application for appeal. 
7. Order on same. 

8. Plaintiff appeal bond. 

9. Plaintiff citation on appeal and acceptance of 
service. | 

10. Plaintiff assignment of errers. : 

11. Original petition and Exhibits ‘* A. & B.”’ 

12. Order of Judge Hazlewood. 

13. Writ of injunction and return on same. 

14. Petition to removal to U. 8S. Court. 

15. Bond to removal to U. 8. Court. 

16. Order of removal (in separate paper). 
7. Application to Judge Pardee and his order. 
18. Defendant's demurrer. 
19. Defendant’s answer and exhibits ‘‘A. & B.”’ 
20. Complainant’s joinder in demurrer. 
21. Complainant’s replication. 
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22. Agreement to hear cause on bill, demurrer, 
answer and evidence. 
1-2. Decree of Court. 
23. Testimony taken before J. B. Carter. 


~ 


+)» 


‘ 


24. Copy from U. 8. Court showing cases against 
the City of Marshall (plaintiff’s evidence). 

25. Statement showing number of hands employed 
in Aug., 1881, Nov., 1885 (do not copy the agreement 
attached). Just copy the statement only (Defend. 
Kv.) 

2. Transcript from Commissioners’ Court, Harri- 
son County, (copy all that is in typewriting, but do 
not copy the manuscript copy at the end of the manu- 
script ). 

JAMES TURNER, 

Booty & Youna, 
Counsel for Complainant. 

I’. H. PRENDERGAST, 
Counsel for Defendant. 


Kndorsed Ch. No. 18. Statement to clerk to make 
transcript. Filed November 22nd, 1886. W. E. 
Singleton, Clerk. 


In the Cireuit Court of the United States, for the 
Kastern District of Texas, at Jefferson. 


I. W. E. Singleton, Clerk of the Cirenit Court of the 
United States for the Eastern District of Texas, at 
Jefferson, hereby certify that the foregoing and at- 
tached two (2) pages of manuscript numbered in the 
margin of said pages from one (1) to two (2), both in- 
clusive, containa full, trueand correct copy and tran- 
script of the original letter of James Turner and Booty 


-~ 
‘ 


& Young, complainant’s att’ ys, to Judge C. B. Sabin, 
dated October 29th, 1886, stating sufficiency of the 
appeal bond, and letter of F. H. Pendergast, attor- 
ney for T. & P. Ry. Co., of same date, to Judge C. 
B. Sabin, agreeing to appeal bond of the City of Mar- 
shall, and the statement to clerk to make transcript 
filed November 22, 1886, in cause Chancery No. 18, 
The City of Marshall vs. The Texas & Pacic Railway 
Company, all of which appears from the records of 
said court, now in office. 


In testimony whereof, I have hereunto set my hand 
and affixed the seal of the Circuit Court of the United 
States of America for the Eastern District of Texas, 
at Jefferson, at my office in said city of Jefferson, 
this 5th day of April, A. D. 1889. 

W. E. SINGLETON, 
[SEAL. Clerk of U. S. Circuit Court, 
Eastern District of Texas, at Jefferson. 
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way Company. 


No. 1105. 


THe Crry or MARSHALL. 
Appr llant. 


Vs. 


Tue Texas anp Paciric Rariway Com- 
PANY, ET ALS. 


APPEALS FROM THE Crrevir Courr or THE UNITED 
STATES FOR THE Eastern Districr or TExas. 


Statement of the Case. 


THESE ARE APPEALS by the Texas anp Pactric Ramway 


Company from a decree rendered by the United States 


Cireuit Court for the Eastern District of Texas im a 
suit wherein said company was defendant (Reeord p. 1), 
and by the Crry or MarsHa.t, the complainant in said 
suit, from the same decree (Record, |). 6). These two 
appeals will be considered tovether, its they present 
merely different phases of the same controversy, which 
it Is proper that this Court should dispose of by at 
single judgment. 

The original petition in the suit was filed in a State 
Court—the District Court of Texas, Harrison County 
(Record, p. 9); and a preliminary injunction was granted 
by that Court (Record, p. 1S, ef sey.). Upon petition of de- 
fendant the case was duly removed to the Cireuit Court 
of the United States for the Eastern District of Texas, 
on the ground that the defendant Railway Company 
had a defense under the laws of the United States. to 
wit, that it Wilts Incorporated under ‘tl Act of Congress = 
(Reeord. })}). 22-24). See Pacific Reailroad Removal 
Causes, 115 U.LS., L. Upon complainant’s petition to 
the United States Cireuit Court the preliminary injune- 
tion was continued as an order of the Circuit Court, 
and the Receivers of the Texas and Pacitie Railway 
property, Joun C. Brown and Lronen A. SHELDON, were 
made parties to the suit (Reeord, pp. 25-28). 

The defendants demurred to the complaint for want 
of equity (Reeord, p. 28); and also made answer 
thereto (Reeord, }). 29), 

The complainants joined issue on the demurrer 
(Reeord, p. 39); and made replication to the answer 
(Reeord, }). oo), 

The cause was heard upon the complaint, demurrer, 
answer, replication and evidence (Reeord., pp. 40, 41) : 


and it final decree Was rendered On the merits in favor 


of the complainant, granting a perpetual injunction 
against the defendant company (Record, p. 41). 

From this decree both parties have appealed to. this 
Court, the defendant contending that no relief whatever 
should have been granted, and assigning errors to that 
effect (Record, p. 4), the complainant contending that 
further relief by way of a mandatory injunction should 
nlso have been vranted (Record, }?- 5). 

THE PETITION OR BILL OF COMPLAINT (Reeord, p. 9), 


STATES, in substance : 


That the defendant Railway Company, in considera- 
tion of a certain grant of county bonds by the County 
of Harrison, Texas, and of certain grants of lands by 
the complainant, the City of Marshall, agreed “ to es- 
tablish permanently the eastern te riueinuUs of the ‘Texas 
and Pacitic Railway at the City of Marshall, the county 
site of said county, and locate permanently at said city, 
in said county, its legal domicdl, Teras Office, main ma- 
chine shops and car works” . that the said crants were 
accordingly made; that “up to the year ISSI1, the de- 
fendant Railway Company kept said agreement in good 
faith by complying with all its terms ” ; but, that since 
ISS1 the defendant Railway Company has moved cer- 
tain of its offices away from the City of Marshall, has 
moved “the termini of its Eastern or Northern Division 
(which had been from Texarkana | s/c} to Marshall) from 
‘Texarkana to Longview,” and has moved certain ma- 
chinery from its machine shops at Marshall, and re- 
duced the number of workmen emploved in said shops. 


THE RELIEF DEMANDED by the complainant was, in 
substance, that the Court enforce specific performance 
of the alleged contract on the part of the defendant 
Railway Company ; and for this purpose the complain- 


ant demanded a preliminary injunction (Record, p. 15), 
@ 

“ Enjoining and restraining the defendant and all its 

agents and servants from removing from the City of 

Marshall all of its offices, shops, and machinery and 


portions of the same which are now in said city and 
have not heretofore been removed.” 


The -plaintiff further demanded (Reeord, p. 15) that 
upon the final hearing this preliminary injunction be 
made perpetual - also that the defendant Railway Com- 
pany 


Be required in all respects to fulfill and perform its 
agreement and contract mr So! your 
Honor will issue a mandatory writ of injunction §re- 
quiring the said defendant to restore and re-establish 
in the City of Marshall all the offices, shops, and ma- 
chinery which have been removed therefrom.” 


Tm ANSWER (Record, }). Pod) Was, in substance. ais fol- 
lows 


While it cid’ not admit the contract as set up by the 
complaint, it admitted that the defendant Railway Com- 
pany roe ivedd a orant of bonds from Harrison County 
and of lands from the complainant, the City of 
Marshall, on condition that the Railway Company 
would ay establish its eastern terminus and Texas 
othcee at the City of Marshall, and locate and con- 
struct at said city its main machine shops and car 
works.” The mobswer «ave rrecd (Par. HI.) that the said 
Harrison County failed and refused to pay the interest 
on said bonds, and that a compromise with the holders 
ona fifty per cent. basis was effected. The answer de- 
nied that there was anything in the conditions on which 
the company received the county bonds which obliged 
the COMPAny Perini le ntly to keep its eastern terminus, 
Texas office, main machine shops or car works at the 
City of Marshall. The answer referred (Par. LIT.) to 
the deeds of conveyance of lands by the City of Mar- 
shall (which were attached to the answer as Exhibits 
<A” and “ B.” Record. Pp. 35. 37). as showing all the 
conditions upon which said convevances were made. 
The answer averrec performance of all the conditions 
of the above-mentioned deeds, by the erection and 
maintenance of its main machine shops, round-house, 
&ec., at Marshall. The answer (Par. V.) denied that 
the general Texas office of defendant was not in Mar- 


shall before and at the time of the filing of complain- 
ant’s bill, and until the Receivers appointed their own 
general superintendent. The answer (Pars. VI., VIII.) 
admitted that certain offices had been removed from 
the City of Marshall, and, in substance, that they were 
so removed for the purpose of better and more econom- 
ical management of the company’s affairs. The answer 
(Par. VII.) denied that certain removals, alleged in the 
complaint to have been made, had been made; denied 
(Pars. IX., XVI.) that the defendant had any intent to 
injure the complainant in making removals; denied 
(Pars. IX., X., XI.) that there had been any net re- 
duction of the number of its emplovees at Marshall ; 
and averred that, on the contrary, there had been an 
increase in such number; denied (Pars. XIL, XTIL) 
that any of its machinery had been removed from its 
shops at Marshall, or that it had sent its rolling stock 
to other places for repairs, and, as a consequence, re- 
duced its force in its shops at Marshall; denied (Par. 
XV.) that the defendants were about to remove any of 
the officers alleged in the complainant’s bill to be in 
the City of Marshall, or that they were about to remove 
its shops or machinery from Marshall, or had threat- 
ened to do so; and denied (Pars. XVL,XVIL., XVIIL., 


XX.) all malicious intent. unlawful acts or fraud. 


THE REPLICATION (Record, p. 59) denied the matter 
in the answer 
‘except the allegation as to the compromise of said 
bonds with the holders of the same and such other 


facts as are alleged in said bill and admitted in the 
answer. 


THE EVIDENCE (Record, p. 48, ef seg.) consisted chiefly 
of oral testimony, several witnesses for the complainant 
testifving as to their recollection of what various ofti- 
cers of the Railway Company and others said and did, 
and what was “understood” at the time the bonds and 
land were granted to the company. ‘Their testimony is 
not referred to at lenyth in this brief, for the reason that 


such indefinite and vague recollection evidently can 


() 


have no weight in determining the company’s obliga- 
tion as against the agreement in writing, least of all 
can it have weight for the purpose of enabling the 
Court thereby to ascertain such obligation in order to 
decree specitie performance. It was not shown by 
evidence, and no attempt was made to show, what was 
meant by the various terms ‘ Eastern terminus,” “'Texas 
office,” “ Main machine shops,” and “ Car works.” In- 
deed, all the testimony assumes that these terms were 
indefinite and vague in their meaning. Several wit- 
nesses for complainant testified (Record, pp. 50, 53), 
that certain offices of the Railway Company had been 
removed from Marshall. They also gave testimony 
tending to show that certain machinery had been 
removed fiom the machine shops; but the testimony 
introduced by the defendant fully established the fact 
that no such removals had been made, or, if any had 
been made, the machinery removed had been replaced 
by other and better machinery. The statement at page 
69 of the record also showed that the number and pay 
roll of the Railway Company's employees at Marshall 
at the time the bill was tiled were greater than in 1881, 
up to which time the complainant alleges the company 
complied with all the conditions of the grants of bonds 
and Jands. There was no evidence tending to show 
that the Railway Company threatened or intended 
remove its shops or to decrease the number of its em- 
plovees. There was some testimony as to the supposed 
effect of the allewed removal of certain offices of the 
company upon the general prosperity of the city. 

No further statement is here made of the evidence, 
which consisted almost entirely of vague and indefinite 


oral testimony, for the reason that such evidence is 


_ 


obviously incompetent and without value or significance 


as a basis for decreeing specific performance. 


Decrer. The Court granted the following relief in 
its decree (Record, p. 41 


“ It istherefore ordered, adjudged and decreed by 
the Court that said complainant, The City of Marshall, 
have the right to have the said contract kept, observed 
and obeyed by the said defendant Railway Company, 
its officers, agents, servants and emplovees. 

“ It is further ordered, adjudged and decreed that 
the defendant, The Texas and Pacific Railway Com- 
pany, and its Receivers, John C. Brown and Lionel A. 
Sheldon, and each of them and each and all of their 
officers, servants. agents anil employees be restrained, 
enjoined and inhibited from removing the eastern ter- 
minus of said Railway Company, the Texas office of 
suid Railway Company, the main machine shops and 
car works of said Railway Company, or any or either 
of the said office, main machine shops, or car works 
from the said City of Marshall, Texas, and that the 
said Receivers, John C. Brown and Lionel A. Sheldon, 
and each of them and the said Railway Company and 
each and every of their emplovees refrain from any and 
allact or acts in avoidance of said contract or this 
decree. 

“ That this injunction be made perpetual, and that 
writs of injunction be served upon each of said Re- 
ceivers and the said Railway Company for the enforce- 
ment of this decree.” 


Assignment of Errors. 


The Court erred in perpetuating the imjunction 
against the removal of the “main machine shops and 
var works” from Marshall, because the evidence did 
not show that any of said shops had been removed or 
threatened to be removed. ‘This portion of the decree 
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iS also error ous because it dloes not clefine what Cone 
stitutes the main machine shops and ear works. 


The Court erred in perpetuating the injunction 
against the removal of the ‘Texas office” from Mar- 
shall because neither the evidence nor the decree shows 
what constitutes the ‘* Texas office,” and the defendants 
car not know when they are complying with the decree 
or when they are violating it, and, further, the plaintiff's 
allegations and evidence tend to show that what they 
call the “ Texas office” has long since been removed 
from Marshall, and is not now at Marshall. 


The Court erred in enjoining the removal by the de- 
fendants of the ‘‘ eastern terminus ” of the Texas and 
Pacitic Railway from Marshall, because neither the bill 
nor answer nor evidence nor the decree shows what 
constitutes the “ eastern. terminus,” and because the 
eastern terminus was fixed at Marshall by the last see- 
tion of the original charter of the Texas and Paciftie 
Railway Company for the two Louisiana roads therein 
named to Marshall for a connection, and to prevent the 
Texas and Pacitic Railway Company from building on 
to Louisiana to connect with said roads, and fixing the 
eastern terminus at Marshall was not lone to contro] 
the mternal affairs of said Texas and Pacifie Railway 
Company. 


i¥. 


The Court erred in enjoining the removal of the main 
machine shops and car works from Marshall, because 
the Court eannot compel the defendants to maintain 
and operate said shops at Marshall, and not being able 
to clecree a pert rmance of the whole contract it cannot 
decree a performance of a part. 


The Court erred in making any decree against the 
Texas and Pacific Railway Company because it appears 
that said railway and all of its property are in the 
hands of the defendants Brown and Sheldon, appointed 
by the United States Cireuit Court of the Eastern Dis- 
trict of Louisiana, and the said Texas and Pacific Rail- 
way Company are incapable of performing any decree 
that may be pronounced against them. 


VI. 


The Court erred in rendering any decree against the 
defendants John C. Brown and Lionel A. Sheldon, as 
Receivers, because said decree involves the management 
and control of said railway, of which they are Receivers 
and they are under the control of the United States 
Cireuit Court for the Eastern District of Louisiana, and 
not under control of the Court making this decree. 


Vil. 


Said decree Is erroneous because the contract sued on 
and proved did not obligate the Texas and Pacifie Rail- 
way Company to keep its offices and shops at Marshall 
for all time. 


Vill. 


The Court erred in perpetuating the injunction, be- 
cause while it is in form an injunction the decree is in 
effect a decree for specific performance of a contract, 
which involves the employment of large numbers of 
men for an indefinite length of time, and also involves 
the exercise of personal skill and cultivated judgment 
and constant supervision, so that the Court has no 
alequate means of effectually enforcing its decree. 


TA. 


The Court erred in perpetuating the injunction, be- 
cause the contract sued on, in so far as it attempts to 
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prevent defendants from locating their shops and offices 
elsewhere than at Marshall, is void as being against 
public policy. 


A. 


The Court erred also in not dismissing the bill of 
complaint and in rendering any decree against the 
defendants. 


These defendants now appellants, pray the Supreme 
Court of the United States to reverse the decree 
rendered in the above cause on October 7th, L886, by 
the Cireuit Court for the Eastern District of Texas, and 
to remand the cause, with instructions to said Cireuit 
Court to dismiss the ball. 


ARGUMENT. 
SUMMARY OF ARGUMENT. 
The Contract (p. 11). 


I. The Railway Company has completely fulfilled the 


contract (p. 13). 


Il. The contract is so incetinite and Incomplete in its 
terms as to what the Railway Company agreed to do, 
that a Court of Equity will not attempt to enforce 
specific performance, but will leave the complainant to 
its action at law for damages, as a remedy for whatever 


rights it may have (p. 14). 


LIT. [t would be impracticable, if not impossible, for 
the Court to enforce specific performance of this con- 
tract, because the acts to be performed under it are 


complicated and numerous, and would require continued 


1] 


supervision by the Court in order to render a decree 
effective. For this reason, also, specific performance 


should not be decreed (p. 22). 


[V. Equity cannot enforce performance of this con- 
tract as of a negative covenant ; both the contract and 
the decree are affirmative and require the performance 


of continuous affirmative acts (p. 31). 


V. The contract was void as against publie policy, and, 


therefore, will not be specitically enforeed (p. 37). 


Vil. There was no contract permanently to maintain 
the “ main machine shops ” or “ car works” at the City 
of Marshall. The decree was clearly erroneous im this 
respect (p. 44). 


VII. The remedy of specific performance, even if it 
could be applied, would be harsh and oppressive to the 
Railway Company; if there isa valid contract and a 
breach thereof, the complainant has an, ample remedy 
in wn ordinary action at law for damages; and there- 


fore specific performance should be refused (p. 45). 


VILL. This Court should reverse the deeree of the 


Circuit Court, and give directions to dismiss the bill, 


» am) 


with costs (p. 48}, 


The Contract. 


The Court below in its decree stated the contract as 
follows (Record, p. 41): 


“The Court finds that a contract existed between the 
said complainant and the defendant, The Texas and 
Pacific Railway Company, by which, in consideration 
of the donation from Harrison County, Texas, in the 
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sum of three hundred thousand dollars in the bonds of 
said county and sixty-six cares of land donated by said 
complainant to said defendant Railway Company, ¢he 
said Railway Company agreed ti /’* rmanently establish 
its eastern terminus and Teras office at the ¢ uty of Mar- 
shall, and AL also establish and construct at said City of 
Marshal/ thie wican machine shops and (‘¢/}" rorks of said 
Teailivay Company. 


In this finding the Court followed the written state- 
ment of the alleged contract as contained in the letter 
of bk. B. Sexton and others, committee on the part of 
the City of Marshall, to Thomas A. Seott, President of 
the Texas and Pacific Railway Company, which letter 
is made part of the complaint and attached thereto as 
“ Exhibit A” (Record, p. 16). The last paragraph of 
the agreement as stated in the letter is as follows : 

“Tn consideration of the said sum of three hundred 
thousand dollars” (in bonds) “ and said SIXty-s1x acres 
of land, the said Texas and Pacitice Railway Company 
will permanently establish its eastern terminus and 
Texas office at the Citv of Marshall, and will also 
establish and construct at said city the main machine 
shops and car works of said Railway Company.” 


This is the contract in writing as set up by the com- 
plainant, and is the only admissible evidence as to what 
the contract was. 

In Bast vs. Bank, LL ULS., 93, 96, Chief-Justice 
WaAIre said : 

wi No principle of evidence is better settled at the 
common law that when persons put their contracts in 
writing it is, in the absence of fraud, accident or mis- 
take, * conclusively presumed that the whole engage- 
ment, and the extent and manner of their undertaking, 
was reduced to writing’ (1 Greenl. Evid., Sec. 275).” 


It is unnecessary to multiply authorities in support 


of this well known rule, and especially does this rule 
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apply in suits for specific performance. The complain- 
ant, therefore, cannot go outside this writing, either to 
show what the contract was or to add to its terms as 
there stated so as to make them definite and complete, 
and so make the contract in this respect capable of 
specific enforcement. But in the present case no at- 
tempt even was made to render the contract definite 
and complete by means of parol evidence. We are, 
therefore, confined to the terms of the contract as 


stated in the writing. 


I. 


The Railway Company has completely 
fulfilled the contract. 


The word  periiane ntly “ in the above contract does 
not necessarily mean forever. The contract was com- 
pletely fulfilled on the part of the Railway Company by 
its having constructed and maintained its “ eastern ter- 
minus, Texas office, main machine shops and car 
works "in the City of Marshall for a period of many 
years. The word “ permanently,” as used in the con- 
tract, means only for a vecsvnab/e length of time—a lo- 
cation with the ¢nfention that it should be permanent— 
as contrasted with a mere temporary location. The 
following cases are in point : | 

Mead vs. Ballard, 7 Wall, 290. 
Jetfersonville, Madison & Indianapolis Rail- 


road Company ef a/. vs. Barbour, 89 Ind., 


375. 


II. 


The contract is so indefinite and incom- 
plete in its terms as to what the Railway 
Company agreed to do, that a Court of Equi- 
ty will not attempt to enforce specific per- 
formance, but will leave the complainant 
to its action at law for damages, as a 
remedy for whatever rights it may have. 


As has been shown (spr, p. 14), the parties cannot 
vo outside the writing to render the terms of the con- 
tract definite and complete. But even if this could be 
done the complainant has not done it in’ the present 
CiLSe. A careful examination of the record shows that 
there is no evidence whatever to give definiteness and 
completeness to the terms of the written contract. We 
have, therefore, to consider only the contract as ex- 
pressed in the writing. 

None of the things to be performed by the defendant 
Railway Company are stated in the contract with sufh- 
client fullness or detiniteness to enable the Court to 
know what the company is required to do; and the 
Court has no means, consistent with its modes of pro- 


cedure, of ascertaining these facts, or of ascertaining 


whether any decree it might render was in fact obeyed. 
‘ Kastern Terminus ” means nothing definite. It may 


mean any one of a variety of things; and, such being 
the case, the Court will not say that it means one thing 
rather than another. So, also, “ Texas office” means 
no particular thing. There is no specification of what 
officers or how many shall be in or constitute this office. 


The same may be said of the “ main machine shops ” 
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and “car works.” These terms may mean any one of 
an indefinite number of things. The number and kind 
of men, the number and kind of shops and car works, 
are matters wholly unprovided for in the contract. It 
Is hardly possible to conceive of a contract to which 
the objections of indefiniteness and uncertainty apply 
with greater force, as «a reason for refusing to enforce 
specific performance, than they do to the contract now 
In question. 

If any further argument were needed as to the indeti- 
niteness and uncertainty of the contract, as a reason 
why specific performance should be refused, such argu- 
ment is furnished in the language of the decree, which 
is as indefinite as the contract itself. The company is 
in terms enjoined (Record, }). $1): 

“ From removing the eastern terminus of said Rail- 
way Company, the Texas office of said Railway Com- 
pany, the main machine shops and car works of said 
Railway Company, or any or either of the said office, 
main machine shops or car works, from the said City of 
Marshall, Texas, ~ * and refrain from any and 
all act or acts in avoidance of said contract or of this 
decree.” 


Nothing could be more indefinite than this decree. 
It leaves open and undecided all the questions as to 
what the company must do, and in precisely the same 
indefinite condition as they were left by the contract. 
Though the company may act in ever so good faith, it 
cannot know when it is obeying the decree, nor can the 


Court itself know when the decree is obeyed. 


The authorities are unanimous t hat a court of equity 


will not enforce specific performance of such a contract, 


“It is an elementary doctrine of the courts of equity 
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that they will not specifically enforce any contract, un- 
less it be complete and certain.” 
Pomeroy on Specific Performance, See. 145. 


Lord Harpwicke, in /irton vs. Lister, 3 Atk., 383, 
OS, sail : 

“Nothing is more established in this Court than 
that every agreement of this kind ought to be certain, 
fair and just in all its parts. If any of those ingredi- 


ents are wanting in the case, this Court will not decree 
a specific performance.” 


The same rule prevails in this Court. 

Ih (Colson as, Phompso . ” W heat.. DoW, S41, this 
Court said: 

“The contract which is sought to be specifically exe- 
cuted ought not only to be proved, but the terms of it 
shouid be so precise as that neither party could reason- 
ably misunderstand them. If the contract be vague or 
uncertain, or the evidence to establish it be insuflicient, 
n court of equity will not exercise its extraordinary 
jurisdiction to enforce it, but will leave the party to his 
legal remedy, 


Specific performance is a remedy always In the cis- 
cretion of the Court to refuse upon equitable grounds ; 
ancl, 


“ [Tt should never be granted unless the terms of the 
avreement sought to be enforeed ire clearly proved.” 


Hennessy vs. Woolworth, 128 U. S., 458, 442, and 
authorities there cited. 

See, also. Port Clinton Railroad Company Vs, Cleve- 
land & ‘Tolelo Railroad Company, 13 Ohio St.; 544, 
cited infra, p. 26, in which the contract was to operate 


it certain / asilroad. 


THE CAS] of | ison is, Nov thampton ct Banbury S+unec- 


hion Railway Comp tiil/, o. R. ‘) (‘h. Ap., 979. IS directly 
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in point. This was a suit for specific performance of 
an agreement by which the promoters of the Railway 
Company, in consideration of the withdrawal of the 
plaintiff's opposition to their bill then pending before 
Parliament, agreed to erect « station and works upon the 
plaintiff's land. The part of the contract which referred 
to the station was as follows: ** A station to be made on 
Nos. 24, 25 and 26, Parish of Wappenham, some part or 
parts thereof.” The Railway Company, instead of con- 
structing the station on plaintiff's land, began to con- 
struct one about two miles distant. Evidence was intro- 
dueed to show, mone other things, the great increase 
in value to plaintiff's land which would result from the 
construction and maintenance of the station if it should 
he built thereon. 
jut the Vice-Chancellor (Bacon) declined to enforce 
specific performance, holding that it was a case for 
damages ; and the Court of Appeals sustained his de- 
cision. In giving his opinion, the Vice-Chancellor said : 
‘Tt is a matter left to me to say whether I will direct 
the building of the station or whether I will direct com- 
pensation to be made to plaintiff for the failure in build- 
ing that station. Without t’ > least disposition not to 
enforce to the utmost of my power the contract which 
the defendants bave entered into, 1 believe, in my dis- 
cretion, that it is more to the advantage of plaintiff, and 
more to the advantage of publie justice, that I should 
direct an inquiry as to compensation than that I should 
make a decree for specitie performance. The inquiry, 
In my Opinion, may be carried on with perfect satisfac- 
tion. The pluntiffs allegation is, that his motive in 


" agreeing to take this station was that the value of the 


land not taken by the Railway Company would be: in- 
creased by its being capable of being adapted for build- 
ing purposes. ‘That is an element in his case, and will 
be entitled to consideratidn whenever damages are 
assessed. * * * Another reason is, that if 1 were to 
direct the erection of a station, I must specify either 
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now, or it must be specified by means of an inquiry in 
Chambers, what is meant by a station, what kind of 
station it is tu be, upon what architectural specification 
it is to be constructed, with what materials and under 
What regulations; all of which things Thave no means 
at present of ascertaining, and which, if they could by 
ascertamed at all, could only be ascertained after long 
delay, at considerable expense, and with a most uncer- 
tain result atthe end of it. The plaintiff, unfortunately, 
has entered into an agreement so vague in its terms that 
| cannot direct the present specific performance of it. 
[tis only that a station shall be made on three parcels 
of land which are mentioned in the schedule, or some 
parts thereof, upon what part of the land it was to be 
made being left wholly undetermined and vague. If 1 
were to clirect specific performance l could only do it in 
the terms of the stipulation in the agreement, and the 
enforcing of those stipulations would be nh matter that 
| should find great difficulty in, and which I could 
never dispose of satisfactorily to myself, nor, as [ be- 
live, to the advantage of the plaintiff.” 

And, on appeal, Lord Chancellor SELBORNE said : 

* The principle which is material to be considered in 
the present case ts, that the Court gives specific per- 
formance Instead of damages, only when it can by that 
means do more perfect anil complete justice. An 
agreement, which Is not so specific in its terms or im 
its nature as to make it certam that better justice will 
be done by attempting specifically to perform it than 
by leaving the parties to their remedy in damages, Is 
not one which the Court will specifically perform. Now, 
in this particular case, the only words expressing with 
certainty anything with which we have to deal, are the 
words of the engagement adopted by the company, that 
they will ‘at their own cost, in a good, substantial, and 
workmanlike manner, erect, set up, ana construct it 
station to be made on Nos. 24, 25, and 26,in the Parish 
of Wappenham, or some part or parts thereof.” If it 
had been the intention of the parties to exclude any 
contract as to the use of the station when erected, they 
could hardly have adopted better words for that pur- 
pose ; for every word expressing what they are to do is 
appheable to the making of the station, and not to the 
using of it. It is suggested that an agreement to use 
the station must be implied, for that it conld only have 
heen intended to be erected with a view to use. That 
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the company were expected to use it is very probable, 
but it is not so expressed ; and the Court, if it attempted 
to impose on the company anything like a definite 
obligation as to the use of the station, would not be ex- 
ecuting the written agreement, but enlarging it. If the 
use can only be collected by implication, then im that 
respect the agreement is vague and indefinite. It is 
definite and not vague only as to erecting, setting up, 
and constructing something capable of being erected, 
set up, and constructed; but there is no other definition 
of what that thing is than that which is involved in the 
necessary meaning of the words ‘a station.” I appre- 
hend that that expression is definite to this extent—it 
means a stopping place on the line of railway, that is, a 
place at which traffic of some deseription may in a 
reasonable manner be taken up and set down by and 
from the carriages moving upon the line. ‘To that ex- 
tent it is definite and not vague, but the moment vou 
sugvest any considerations as to the nature and degree 
of the convenience and accomodation intended by the 
parties, then it is wholly vague and indefinite, and 
there are no elements which can enable the Court, 
adhering simply to the agreement, and not going beyond 
it, to determine how those uncertainties are to be re- 
duced to certainties. 

The Vice-Chancellor has thought that, uncer these 
circumstances, although the case is, Im one sense, a 
strong one, being a case in which, the company 
say distinetly, “We admit ourselves to be 
bound by this agreement, but we refuse to 
perform it, still it is a case in which the Court ecan- 
not satisfactorily do justice by means of a decree for 
specific performance, and the best justice of which the 
case is capable will be done by giving damages. 

It has been a matter of some surprise to us that the 
plaintiff should have been dissatisfied with that con- 
clusion, for if the view which has been already ex- 
pressed is correct, supposing the Court had given him 
specific performance, it could not have extended the 
express obligation of the Company, and therefore could 
only have given him the very minimum of that which 
is expressed in the terms creating the obligation, 
whereas, in the case of damages, as it appears to me, 
the plaintiff will be entitled to the benefit of such pre- 
sumptions as, according to the rules of law, are made 
in courts both of law and equity against persons who 
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wre wrongdoers in the sense of refusing to pe vform, and 
not pe ‘rforming their agreements. ~ 

It appears to me, therefore, that substantial justice 
may in that way be done between the parties ; but I cdo 
not see how it could possibly he lone by way of Spe- 


citie performance, 


If the Court cannot, consistently with justice and the 
principles of law, decree the specific performance of an 
agreement to erect a railway station, the kind of station 
not beime definitely specified in the contract, much less 
will it vive the relief asked for by the complainants 


in the present case, 


In Brace vs. Wehunert, 25 Beav., 548, the Court was 
asked to enforce specific performance of a contract to 
build, on a piece of ground specified in the contract, 
‘a good and substantial messuage or dwelling house 
and necessary outbuildings of the value of £1,400 at 
the least, aecording to the said plan thereof to be sub- 
mitted to and approved by Thomas Brace, &c.” No 
plan was submitted or approved. The Court decided 
that the contract was not detinite enough to be specifi- 
cally enforeed. 

The Master of the Rolls (Str Joux RoMminy), giving 
the opinion, said, 

‘LT think that the jurisdiction of this Court, in cases 
of specitic performaiice, should not be diminished. and 
| concur in the cases which lav down, that if the thing 
contracted to be done can be made reasonably elear. 
the Court is bound to deeree a specific performance. 
But L think not only that the cases, but the reasons for 
them, are too strong to warrant me in giving the plain- 
tift i decree for specific performance in this Cisse, 

“An agreement for building a house of a certain 
valne is not one which this Court will direct to be spe- 
cifically performed. The Court would have creat clifh- 
culty in determining whether its decree had or had not 
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been performed, and it might lead to much litigation. 
In this case they conld come to no satisfactory conelu- 
sion whether the house when built, with the necessary 
outbuildings thereto, was or not of the value of £1,400 
at the least. ~*~ ~*~ * But there is an additional difti- 
culty; these buildings are to be ‘ aecording to plan to 
he submitted to and approved of by Mr. Brace. and 
in order that there may be no mistake in the matter, 
the defendant afterwards repeats the words of the 
contract, and he covenants that this is what he is to do. 
It is clearly impossible for this Court to decree this to 
be specifically performed. How can I determine on 
the plan? This contract is not only vague, but it 
raises difficulties to be found in all cases where a spe- 
cific performance is asked of something which the 
Court has no means of enforcing, such as to make 
repairs, to write a book, or exercise a discretion which 
the Court cannot exercise. I could never compel Mr. 
Brace to approve a particular plan if submitted to him 
by the defendant. If I were to say he was bound to 
approve of any plan which is reasonable (and which I 
think [ could not do) how could | determine upon its 
reasonableness? The evidence would be of the vaguest 
possible description. I might approve of a handsome 
plan, and afterwards find that the expense of building 
the house would be beyond £1,400. The cases where 
the plans are already prepared differ from the present. 
Here the parties must rely on the honor of each other 
for the performance of the contract, and in case of 
non-performance on their remedy by way of action at 
law for damages.” 


In Norris v. Jackson, 1 J & H., 519, the contract was 
that one party should make such alterations in a house 
and other premises as should make them fit in all 
respects for the use and oceupation of the other party 
and his family and servants, these alterations to be 
the subject of future agreement, and that the other 
party should take a lease. 

The Vice-Chancellor (Woop), in giving the opinion, 
Says: : 


“The first paragraph of the praver shows in a 
| pra: 


striking way the difficulty which arises upon indefinite 
contracts of this kind; for the terms of the agreement 
are there so expanded as to include the erection of 


farm buildings among the works which the plaintiff 


considers necessary to render the house and premises 
fit for his occupation. — 


Ih Price vs, ¢ orporation of P MLAHCE, } Hare. DOG. the 
contract was “to cause to be erected and built a com- 
modious and good market for the sale of fish and other 
commodities.” The Cisse Was in the end amicably lis- 
posed of. But when it came on for a hearing the Vice- 
(Chancellor (WighamM) said (}). QOS): 

‘There is a difficulty upon the face of this bill, and 
one which commonly occurs in such cases: if I make a 


decree for the performance of the contract, how is the 
Court to know when the contract is performed ?” 


In Stuart vs. London and Northivestern Railway Com- 
pany, 1 De G., M. & G. 721, the agreement was for the 
construction of a railway on plaintiffs land, and con- 
tained very elaborate specifications. Yet the Court 
held that it was not sufficiently definite to be specifi- 
cally enforced. 

See also South Wales Railway Company vs. Wythes, 
9 De G., M. & G. SSO. 

Taylor vs. Portington, 7 De G., M. & G, 328. 


III. 


It would be impracticable, if not impos- 
sible, for the Court to enforce specific per- 
formance of this contract, because the acts 


“> 


~~ 


to be performed under it are complicated 
and numerous, and would require con- 
tinued supervision by the Court in order 
to render a decree effective. For this rea- 
son, also, specific performance should not 
be decreed. 7 


Courts of equity sometimes enforce specitic perform- 
ance even of affirmative contracts, provided the acts to 
be performed are simple in their nature and capable of 
being fullv and finally performed by a single transae- 
tion: for, in such CASES, the Court has the means of 
ascertaining what the defendant ought to do, and of 
compelling him to do it, and can also readily ascertain 
whether its decree has been obeved. But Courts never 
attempt to enforce a contract which requires the per- 
formance of a perpetual succession of acts, or a con- 
tract which requires the performance of acts which are 
complicated and involve the exercise of skill and dis- 
cretion, for in such cases the Court has no means of 
ascertaining definitely what the defendant ought to do, 
or of compelling him to cdo it, and the Court could 
bever know whether Its decree was being obeyed. A 
decree for specific performance in such eases would 
involve the Court in the perpetual supervision of com- 
plicated undertakings, which it would have neither the 
time nor means of giving. The specific performance 
sought in the present case is of such a contract, and 
should therefore be refused. 

The complainant in the present case substantially 
asks the Court to undertake the care and management 
of the affairs of a great railway company, and to do this 


forever. For the Court to interfere with the company, 
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and direct where it shall keep its offices, and how 
many and what kind of officers it shall keep; where it 
shall keep its machine shops and. car works, and what 
kind of shops and car works, and bow many men it 
must employ in them; where it shall have its terminal 
stations, and what shall constitute such stations for 
the Court to direct the railway company mn such mat- 
ters, is to undertake the management of the whole rail- 
way. Nothing less than a knowledge, at least, of the 
entire business of the railway company would enable 
the Court to do justice inh directing what the COMpany 
should do in these respects. It Is submitted, both Olt 
reason and authority, that the Court will not undertake 
such a task. 

The general doctrine on this point has been well 
stated by Mr. Pomeroy (Specitic Performance) as fol- 


lows: 


“Sec. 28S. linally, although the contract May he 
valid, and nits nature capable of being performed, and 
the defendant competent to perform, the Court may be 
unable, by its ordinary administrative Imstruments «nd 
With any reasonable exercise of its judical and executive 
functions, to entorce anil CAUrry into etlect the decree 
which it might render. Although the rendering a de- 
cree ordering such anal such acts to he done may be 
CUS, still, if the Court has no means and instruments 
for making its decision effective, and compelling obedi- 
ence to its mandates, its decree would be hugatory, ana 
will not be granted.” 

‘ Sec. S07. LI. ( ontracts having such lerwis and pro- 
risions that the Court is unahie to rr into effect its cle- 
Cres for ft Spree ine ji rformanee. In this class of agree- 
ments, Which is by far the most numerous and im- 
portant, the jurisdiction Is declined, not because it is 
iupossible to formulate a deeree which shall order 
evervthing hecessary for a complete performance, hor 
evel because a compulsory execution of such decree is 
absolutely, and, in the nature of things, impossible, but he- 
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cause the enforcement of the decree would unreasonably 
tax the time, attention, and resources of the Court, and 
thereby interfere too much with its public duties towards 
other suitors, and in the general administrationof justice. 
Take the case. which is the extreme one, of a contract 
for the construction of an extensive line of railway. It 
Is plain that a court of equity can render and put Into 
a proper form a decree ordering the specific execution 
of this contract, with about the same ease that it can 
make a decree ordering the execution and delivery of a 
deed of conveyance with the requisite covenants and 
other provisions. It is also plain that, by means of a 
comprehensive and minute scheme of operations, pre- 
pared by experts, anal DS the help of special masters 
overseeing the work and reporting its progress from 
time to time, the Court might enforce this decree, al- 
thouhg months, or even years, should be required for 
its completion : but to do sO would OCCUpy the care, 
attention and time of the Court, to the exelusion of 
other matters, and to the manifest detriment of the 
public business. A judicial tribunal cannot thus sae- 
ritfice the interest of other suitors, and even of society, 
for any benefit which might accrue to individual parties. 
lor this reason, rather than from any mherent and ab- 
solute impossibility, equity refuses to exercise its juris- 
diction under such circumstances. 

Sec. 312. Contracts whose performance would be 
continuous. Finally, contracts ‘which by their terms 
stipulate fora succession of acts, whose performance 
cannot be consummated by ohe transaction, but will be 
continuous, and require protracted supervision and 
ilirection, with the exercise of special knowledge, skill 
or judgment in such oversight—such as agreements to 
repar or to bailed, to construct works, to build or carry 
on railways, mines, quarries, and other analogous 
undertakings—are not, as a general rule, specifically 
enforeed.” 


In the well known case of Varbli (Company US. 
Leipley, 10 Wall, 530, this Court (STRONG, J.) said 
(p). as): 

‘Another serious objection to a decree for a specific 


performance is found in the, peculiar character of the 
contract itself, and in the duties which it requires of 
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the owners of the quarries. These duties are con- 
tinuous. They involve skill, personal labor, and 
cultivated judgment. It is in effect, a personal contract 
to deliver marble of certain kinds, and in blocks of a 
kind, that the Court 1s incapable of determining 
whether they accord with the contract or not. The 
agreement being for a perpetual supply of marble, no 
decree the Court can make will end the controversy. 
if performance be decreed, the case must remain 
Court forever, and the Court to the end of time may be 
called upoh to determine, not only whether the 
preseribed quantity ot marble has been delivered, but 
whether every block was from the right place, whether 
it was sound, whether it was of suitable size or shape, 


or pxoportion. It is manifest that the Court 
cannot superintend the exeeution of such a decree. It 
is quite impracticable. And it is certam that equity 


will not interfere to enforce part of a contract. unless 
that part is clearly severable from the remaincer. Many 
of the difficulties in the way of decreeing specific per- 


formance of a contract, requiring as this dloes, COn- * 


tinuous personal action, and running through an 
indefinite period of time, are well stated in 7/e Port 
CVinton Railroad Company a PB Lhe ( Vi i*¢ lave and 
loledo Railroad Company, Ls Ohio =t.. 4 Nay 


The special attention of this Court is called to the 
ease of Port Clinton Leailroad Company ves. Cleveland 
and Toledo Leailroad Company, IS) Ohio St.. 544 (cited 
NU pra in) Marhli Con pany Us, Le ipley), for the reason 
that the law as there stated applies with especial force 
to the present case. Among other things, the Court 


Says (). DDH) ° 


‘ Even if the contract were sufficiently specific, SO 
that the party, when ordered to operate the railroad, 
would know the manner and mode in which the order 
was to be obeved, still the question of obechienee to the 
order must necessarily be left open. And the question 
of obedience to such an order might come up for solu- 
tion, not once, as in the case of the archway, the erec- 
tion of whieh Wiis ordered in Nto er PA. (rreat West, hi 
Peailway (2 Y. & C., 48), but in instances innumerable 


' 
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and for an indefinite time. Instead of the final order 
being the end of the litigation, it would be its fruitful 
and continuous source, and that, too, of litigation not 
in the regular course of judicial proceedings, but irreg- 
wlarly, on a summary application. And such applica- 
tion to be made by either party, one when he conceived 
there had not been a faithful compliance with the 
order, and the other when exemption from some pro- 
vision might be claimed on the ground of inability or 
unforeseen events. For though the law might give 
damages forthe breach of the contract, a court of equity 
will not enforce it if from cireumstances such enforce- 
ment becomes unreasonably harsh and oppressive and 
without any corresponding advantage to the party seek- 
ing performance. And if a Court should undertake to 
enforce a contract requiring continuous personal action 
snd running through an indefinite period of time, it 
inust necessarily reserve the power to relieve against 
anv unjust, harsh or oppressive operation of its order, 
shown by circumstances unforeseen and oceurring, it may 
be, vears, after the order was made.” 


i Poss is, Lnion Pacifier Leadlway Com pany, Kastera 
Division, 1 Woolw., 26, which was a suit for specific per- 
formance of a contract to construct a railroad, Mr. Jus- 


tice MILLER said (p. 1): 


‘It seems to me, that to establish the general cdoe- 
trine that contracts for building may be specifically en- 
forced in equity, would be to invite mto litigation, very 
many matters which are now generally settled by the 
parties on a basis much more beneficial to both . and 
that it would require the constant supervision of the 
Court, through its officers, in the conduct of affairs it 1s 
very poorly alapted to administer. The result of the 
Court’s drawing to itself such a jurisdiction would cer- 
tainly be far less remedial than the ordinary action for 
damages. 

There is another consideration to be noted in this 
connection. If the act be done by the delinquent party, 
whether the plaintiff or the defendant here. were a single 
act, to compel which a single decree of the Court would be 
sufficient, a case would be presented very unlike that be- 
fore us. Years must elapse before this work can be 


(lone and paid for. At every step in its progress, the 
interposition of the Court, either by orders in this case, 
or by lecrees It) SUCcCeSSIVe CHSeES, may he invoked. if 
we are at this time to lend the aid of chancery to either 
of the parties. It is not difficult to foresee the mis- 
chiefs of such a course. The rule is settled, even in the 
English Chancery, where the jurisdiction is greatly ex- 
tended in all such cases, that it will decree specifie per- 
formance only when it can dispose of the matter by an 
order capable of being enforced at once; that it will 
not decree a party to perform a continuous duty ex- 
tending over a number of years, but it will leave the 
opposite party to lis remedy at law.” 


Atter stating and referring at leneth to South Wisles 


leailiway Company is, asthe ‘. | € A s.. ISO iS, a 
De G., M. & G., SSO), Mr. Justice Minter continues 
(and the remarks are especially pertinent in the present 
Case }: 

“It will be observed that the infirmity of uncertain 
and vague stipulations is common to that and this con- 
tract. for this line of road remains uplocated, and. ae- 
cording to the usual course of such enterprises, must 
be subject to changes not possible now to foresee: and 
in this way differences irreconcilable between the par 
ties, and which this Court cannot determine, may, and 
almost certainly will AYISE, SO. TOO. as to the perform- 
ance of the work, the same difficulties are very likely 
to oeeur., Then there is the rrent eousil ration of 


time. _ 
Soe also adlon Vs, Railroad ¢ i l. Dillon ©. 


uO. B., Sen. 


In Po-rel/ Duiiryu Nieam Coal Co. we. luff Lule Ley. 
(o., L. R.9 Ch. App., 351, the plaintiff sought by bill 
of injunction to restrain defendant from interfering 
with the right given by an Act of Parliament to plain- 
tiff to run its locomotives over defendants’ tracks. The 
Court was of opimion that the right to run locomotives 


over defendants’ tracks could not be exercised with 


wy 


safety unless all signals and points were used and man- 
aged by the defendants’ own servants—that defendant 
ought not to be compelled to trust its points and sig- 
nals.to any other persons than its own pointsmen and 
its own signal-men. The Court then refused the injune- 


tion for the following reasons : 


* If, therefore, relief is given to the plaintiffs, it must 
in substance involve ordering defendants to work the 
points and signals. But it is not the practice of this 
Court to compel by injunction either a company or an 
individual to do a continuous act which requires the 
continuous employment of people. The Court will in 
& proper case restrain a man from singing at one thea- 
tre, but it will not undertake to compel him to sing at 
another; it may restrain him from writing a book for 
one publisher, but it cannot compel him to write a 
book for another. Where what is required is not merely 
to restrain a party from doing an act of wrong but to 
oblige him todo some continuous act involving labor 
andl care, the Court has never found its way to do this 
by injunction. Both the learned Vice-Chancellors say 
that in all their experience they have never known 
such an injunction granted. My experience is the same. 
| think, therefore, that the order dismissing the bill 
must remain affirmed. At the same timeit is to be ob- 
served that the plaintiffs come here to enforce a right 
which the Act of Parliament gives them, and that they 
do not fail on the merits. * The plaintiffs fail 
only because of the difficnlty in the way of this Court 
enforcing such a right-—a difficulty which to my mind 
is insuperable.” The Court, therefore, dismissed the 
nll without costs. 


Specific performance of an avreement to work quarries 


in a specified manner was refused. 
Booth v. Pollard, 4 Y. & C., 61. 


In Jollard v. Clayton, 1 K. & J., 462, the bill was 
for specific performance of a contract made by a coal 


company to sell and deliver all of certair beds of coal 


Ov) 


at a specified price and in a specitied manner, and for 


an injunction to restrain the coal company from selling 


to any one except the plaintiff. The contract was in 
a 

its nature a continuing contract. The Vice-Chancellor 

allowed a demurrer to the bill. In the course of his ; } 


opinion he saicl (p. 176): 


‘ T should. therefore. have to make a decree on the 
one hand that the defendants continue the working of 
colliery, involving the employment of their capital and 
mie h, ana all the other Opn rations hecessary in order 
to Talse yO0) tons } r week ; anal (>)) the other hand 
that the plaintiff continue the draiming of the work, 
so as to enable these OO) tons per week to be raised. 


— 


Lt can scarcely conceive a contract more diffieult to be 
executed through the medium of a court of equity, or 
one In Which more incessant applications must neces- 
sarily be made, to know whether, on the one hand, the 
defendants are putting their best strength forward in 
(>) ler to raise, with a vlven number of workmen, at a 
viven rate of wages, the stipulated quantity of 500 
tous per week Ss nid whether, On the other hand, the 
plamtiff Is performing his contract with full eftect, 
in draining sufficiently and adequately the works 


} 
y 
[ 


which are in operation (see also. ih... |). S11). P 


It is perhaps at least a partial summary of the cloe- 
trine suggested in the foregoing points to say that this 
Court will not decree specific perforniance of a contract 
which does not afford, by its own terms, a clear and un- 
mistakable test of compliance with its obligations ; and 
that no deeree of specific performance will be made 
where 1t Is lmpracticable so to frame the terms of the “- 
decree as that they will afford an equally clear and un- 4 x 


mistakable test ot obechence to the mandate of the 


Court. 
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IV. 


Equity cannot enforce performance of 
this contract as ofa negative covenant; 
both the contract and the decree are 
affirmative and require the performance 
of continuous affirmative acts. 


The injunction granted in the decree of the Court be- 
low (Record, p. 41), though negative and prolibitory im 
the mere form of words, was in reality and substance 
affirmative and mandatory. ‘This fact is readily seen if 
we but consider what the complainant seeks to gain by 
this Injunction, and what the decree attempts to crive, 
The complainant does not seek the non-removal of the 
‘eastern terminus —-whatever that may mean—or the 
non-removal of a lot of buildings in) which the offices 
and shops of the defendant Railway Company are lo- 
cated. Such rehef, at first glance, might seem to be 
what is asked for in the complaint and what is granted 
in the decree. Such a mistaken notion would give color 
to a view that the Court might give relief 
by Wii of prohibitors Injunction, its in the 
case of a contract containing double covenants, both 
affirmative and negative, although it clearly could not 
give such relief by way of a decree commanding the 
performance of affirmative acts. If it were the mere 
removal of the buildings that the complainant seeks to 
enjoin, it might be urged with some plausibility that 
the Court could grant such relief by way of an injune- 
tion forbidding their removal. But what the complain- 
ant demands is that tue Railway Company shall carry 


on its offices and shops and employ a large force of 
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men. A negative covenant, a covenant not to do a cer- 
tain, defined and specific thing, requires no such affirm- 
ative acts; a negative covenant is obeyed by refraining 
from any action Whatever. Test the present case by 
this principle: would the complainants obtain what 
they seek, or would the decree oft the Court below he 
obeyed, if the defendant Railway Company should re- 
frain from any action whatever? Clearly not. The com- 
plainant seeks to obtain the continued performance of af- 
firmative acts bythe Railway Company, and noamount of 
juggling with words can make this faet other than it 1s. 
_ the decree, though partly nevative in form, IS In reality 
a mandatory decree to do continuous affirmative acts, 
and on this ground is open to the same objections as if 


it were mandatory in’ form. In eftect the decree re- 


quires the Railway Company forever to maintain and 


operate the machine shops and car works at the City of 
Marshall. To order the COMmMpany never to cease doing 
certain acts is precisely the same thing as to order the 
COMP ADS forever to continue to do those acts. The 
effect of the decree, and not the form of language, Is the 


test as to its nevative co) affirmative character. 


The ease of /looper vs. Broderick, 11 Sim., 47, well 
illustrates this point. The lease in question im that 
suit contained a covenant ** to use and keep Open the 
demised premises during the term as an inn.” An in- 
junction was vranted restraining the defendant from 
discontinuing, during the term, to use and keep Open 
the premises as an inn. But the Vice-Chancellor 
(SHADWELL) dissolved the injunction, saving : 


“The Court ought not to have restrained the de- 
fendant from discontinuing to use and keep open the 


demised premises as au inn, which is the same, in effect, 
as ordering him to carry on the business of an inn- 


keeper.” 


Pulliman Palace (‘ay Company is, Texas and Pacifte 


headway Company, 11 Fed. Rep., 625. illustrates the 
same principle. This was a suit for specific perform- 
ance of a contract which provided for the running of 
complainant’s cars over the lines of defendant Railway 
Company. The complainant obtained a temporary in- 
junction (p. 620) enjoining and restraining the defend- 
ant “from discontinuing the use and employment ” 
complainant's cars. The question was whether the in- 
junction should be continued pendente lite. The Court 
(Panpre, J.) dissolved the injunction, and, in the opin- 
lon, said 


‘Any injunction issued in this case and granting re- 
lief to the complainant, whether mandatory to compel 
the performance or prohibitory to restrain the violation 
of the contract on the part of the defendant, substan- 
tially amounts to a decree or order for: the spec ‘ifie per- 
formance of the terms of the contraet. 

“A deeree restraining the defendant from violating the 
contract, amounting, as it would, to a mandate to com- 
ply with the contract, compels the Court to supervise 
ana control the performance of continuous covenants, 
with intricate details, rnnning through a period of nine 
Vears, over a vast system of railways, involving large 
diseretion and the employment of an army of expert 
avents and business men, ‘unreasonably taxing the 
time, attention and resources of the Court and its 
officers, and interfering in the general administration of 


justice - ‘see Pomeroy. Cont. & Spee. Perf.. Sees. 307 


ot seq. Z also Marble (‘o. Ss. Pipl VE 10) Wall... bos, and 
13 Ohio St., 344).” 


The only ground upon which the complainant in 
the present case could ask the Court to decree perform- 


ance by way of injunction as of a negative covenant 
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would be that the contract contains an express or 
implied covenant not to maintain its eastern terminus, 
Texas office, main machine shops and car works 
elsewhere than at Marshall. If it be conceded. 
for the sake of the argument only, that this 
position is correct, then the contract is clearly contrary 
to public policy. It could not even be made the basis 
of an action for, damages, much less would the Court 
enforce specific performance. 
Marsh vs. Fairburg, Pontiac & N. W. Ry. Co., 
64 [ll 414. 
St. Jos. & D. C, R. BR. Co. vs. Ryan, 1) 
Kansas, 602. 
Williamson vs. Chicago, R. L. & Pac. R. R. 
Co.. 53 Lowa, 126. 

These cases are referred to at length under Point V. 
infra, 

But there is no negative covenant as to a// the offices, 
machine shops and car works of the defendant railway 
company. It isshown, tzfra Point VL, that there was no 
contract to keep the main machine shops and car works 
permanently at the city of Marshall, but only to con- 
struct them there. But even if it be conceded that 
there was such a contract as to the “ main machine 
shops and ear works,” as well as to the * eastern terminus 
and Texas office,” still it is true that there 18 wo COM- 
tract not to construct and maintain other termini 
(whatever be meant by that term), ofher offices, and 
other prachine shops ned Cor irorks, The contract 
would still be only to keep the  “ eastern’ 
terminus, the “* leras” office, the “wan” machine 
shops and car works at the City of Marshall; and there 


is at most an implied negative covenant only as_ to 


these things. The Railway Company, without violating 
the contract, might maintain other termini, offices, 
machine shops and car works elsewhere. The injune- 
tion as it stands in the decree or any injunction based 
on the view that there is a negative covenant which 
may be enforced by injunction, makes it necessary for 
the Court if called upon to see that its decree is 
obeyed, shall examine and ascertain as to all the Rail- 
way Company's offices, machine-shops and car works, 
and decide what the “ /Aasfern” terminus, the “ 7eras” 
offices and the “ warn” machine shops and car works 
are, and whether they are kept at Marshall. This sort 
of investigation would have to be repeated every time 
the company made any change in its offices or shops ; 
and the Court must continue such a process indefinitely 
tothe end of time, in order to see that its decree is 
obeyed. 

The authorities are clear that the Court will not 
undertake to enforce specific performance of an implied 
nevative covenant in such a case. 

Mr. Pomeroy (Specific Performance, § 308) says: 

“A continuing covenant will not be negatively en- 
forced by an injunction restraining its breach, when the 
acts alleged to be in violation of it are numerous, and 
each one of them would require a separate judicial ex- 
Amination—perhaps an action at law—in order to as- 
certain whether it constituted a breach or not, and 
where the same controversy would arise with respect to 
every violation of the injunction; as, for example, a 
covenant not to sell water from a certain well fo fhe 
plaintiff’s injury. In such a case, each alleged breach 
would require a separate controversy of fact. An in- 
junction, in the very terms of the covenant restraining 
‘sales to the injury of the plaintiff,” would not remove 
the difficulty, because the .same question would arise 
upon every breach of it, viz., whether the plaintiff was 
on firct injured : anc i mnypunction restraining all sales 


would hy hroaudery than the ecrvendil, The SiamMe oh- 
stacles would arise in the way of negatively enfore- 
ing every other covenant or agreement of the kind de- 
seribed. 


In Collins ws, Pliaimh, 16 Vesey 454, the negative 
covenant was not to sell or dispose of water from a 
well to the injury of the proprietors of the water-works. 

The Lord Chancellor (ELpON) refused an Injunction. 
He said (p. 45%): 


This Conrt will interfere in many cases to restrain a 
breach of eovenant : but | never met with such ai cove- 
nant as this; upon which [must try in each instance 
whether the act of selling the specified quantity of 
water is a predjudice to the proprietors of these Water- 
works. 1 cannot nace Whit jurisdiction a court of 
equity can have upon such a covenant.” 


After considering other features of the case the 
eminent Chancellor continues : 


“Upon another eround, however, it (specific per- 
formance) is Impossible. From the breach of a cove- 
nant, for instance, not to carry on a particular trade 
within five miles of London, the law implies sone 
damage and injury to the party: and without an esti- 
mate the jury necessarily give some damages. This, 
however, is a covenant, not against selling the water 
of this well, but against it to the injury of the proprie- 
tors of these water-works : anal, those words being il- 
fused into the covenant, the plaintiff at law must prove, 
not only, that the covenant is broken, but that it is 
broken in a sense represented as injurious. Many 
eases may be supposed in which the water might be 
sold without any injurv to them: and it is accordingly 
contended that the Injunction, which Is the object, 
ought to go, not to prevent their selling water to the 
inhabitants of Gosport and Portsmouth, or the navy, 
but to prevent their doing so to the injury of the plain- 
tiffs’ water-works. Observe the situation of the de- 
fendant. Upon every application to commit for breach 
of the Injuction, the only mode of clving effect to the 
decree, a trial must in each instance be directed, to 
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ascertain, whether that act, which might be done with- 
ont injury to the plaintiff, has been done without 
injury. 

To the same effect is Cusiell vs. Gibbs, 33 Mich., 331, 
where the contract was “ never to tow vessels in com- 
petition with the plaintiff” ; the Court holding that the 
contract could not be enforced by injunction, since 
every instance of alleged breach would require a sep- 
arate investigation, in fact, to ascertain whether the 
defendant's act was really in competition with the 
plaintiff. 

So, in the present case, every alleged breach of the 
present contract would require a separate and tedious 
investigation, as above stated (pp. od 35), to ascertain 


whether the contract was being nverformed. 


Vv. 


The contract was void as against public 
policy, and, therefore, will not be specif- 
ically enforced. 


The Railway Company, as « corporation exercising 
public functions and having special privileges for this 
purpose, is bound so to conduet its affairs as will best 
serve the public. Any contract which disables it from 
doing so 1s void, and will not be specifically enforced. 
If the contract in the present case, as complaimant 
claims, binds the Railway Company to keep its eastern 
terminus, Texas office, main machine shops and car 


works ina certain city forever, regardless of future 


. ; 
OS 


events and circumstances, then it must be regarded as 
pro tanto an alienation of its ability to perform its duty 
to the public. Events have shown that this has 
been the practical result of this contract, and, as stated 
in the answer of defendant herein (Record, pp. 31, 32), 
the company was on this account compelled to move 
certain of its offices to other places where it could 
transact its business in & manner more economical 
and more to the advantage of the public. 

Though a contract merely to construct a station or 
other railroad works ata certain place in consideration 
ofa erent of land or bonds might not be contrary to 
public policy, because nothing in such a contract would 
bina the company permanently to maintam such sta- 
tion or other works at that place in case it became for 
the interest of the Railway Company or of the pubhe to 
discontinue such station and maintain one elsewhere, 
vet a contract to kee )) such station or other works at 
such place forever is contrary to public policy, because 
such a contract would interfere with the Railway Com- 
pany mm the discharge of its public duties. 

As Mr. Greennoop (Publhe Polhiey, ). $23). well SAYS : 

“Tt may be seen at a glance that there is a wide dis- 
tinction between a promise to keep a depot in a certain 
place fur v// time and a subscription conditioned upon 


the erection of such depot in a certain place. The 
former binds the corporation to remain where it 1s, 


though the trafic may move away, while the latter 


binds it only to presently erect.” 


Marsh vs. Fuirburg, Poutaic & NW. Ry. Co., 64 Ti, 
f14, is a case directly in point. The facts are sufti- 
ciently stated in the opimion of the Court, delivered by 
Mr. Justice SHELDON : 


‘* This Was i bill Wn chancery, filed to entoree the 
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specific performance of a contract made by the Fair- 
bury, Pontiac and Nothwestern Railway Company ‘to 
locate passenger and freight depots of said road in 
Marsh's addition to Fairbury, and at no other point in 
said town.’ 

The Court below sustained a demurrer to the bill, 
and dismissed it. 

This is not a case which concerns merely the private 
interests of two suitors. It is a matter where the pub- 
lic interest is involved. Railroad Companies are incor- 
porated by authority of law not for the promotion of 
mere private ends, but in view of the public good they 
subserve. It is the cireumstance of publie use which 
justifies the exercise on their behalf of the right of 
eminent domain in the taking of private property for 
the, purpose of their construction. They have come to 
be almost «a public necessity, the general welfare being 
largely dependent upon these modes of inter-communi- 
cation, and the manner of carrying on their operations. 

The specific execution of a contract in equity is a 
matter not of absolute right in the party, but of sound 
(liscretion in the Court; and in deciding whether speci- 
fic performance should be enforced against a railway 
company, the Court must have regard to the interests 
of the public. Paphiel vs. Railway Co., 2 Law Rep., 2 
Eq. Cases, 57. The location of railroad depots has 
much to do with the accomodation of the wants of the 
pubhie. | 

And when once established, a change of affairs may 
require ul change of location, in order to suit public 
converence, 

We cannot admit that an individual is entitled to 
call for the interference of a court of equity to compel 
« railroad company to locate unchangeably its depot at 
a particular spot to subserve the private advantage of 


; such inclin idual. 


Railroad companies, in order to fulfill one of the 
ends of their creation—the promotion of the public 
welfare-—should be left free to establish and re-establish 
their depots wheresoever the accommodation of the 
wants of the public may require. 

To grant the relief asked. for by the complainant, we 
would regard as against public policy, and he must be 
left, for whatever remedy he may have, to his suit at 
law for damages , 


1) 


The Court below properly sustained the demurrer, 
and dismissed the bill.” 
see, also, Bestor Vs. Wathen, 60 Til.. 138. 
St. Louis, J. & C. R. R. Co. vs. Mathers, 71 
H.. |. 


In N/. Soseph ct Lh aeey City heailvoad (Company Dp, Pr 
feyon, 1L Kansas, 602, an action at law for damages, 
the Court (Brewer, J.) states the point decided as fol- 


lows (p. HOS) - 


"The case turns upon the validity of this instrument. 
Can a Railroad Company, in consideration of the right 
of way, bind itself to build a depot on the grounds 
through which the right of way is obtained, and not to 
have or use any other depot within a given distance ? 
Is a contract not to build or use a depot within certain 
limits a valid and binding contract? Railroad compa- 
hies are private corporations ; vet they are declared to 
he ust public ALENCIES, and thei roads to subserve, 
to a certain extent, public purposes, SO much so that 
the public may be taxed to aid in’ their construction 
( Lear nivorth Lo. ws Mill Ps ri Kas... 47%), it would 
seem to follow that the public has a right to say that 
they shall not be permitted, though private corpora- 
tions, to make anv contract which would prevent them 
from accommodating the public in the matter of trans- 
portation and travel. ‘The contract sued upon is a con- 
tinuing one, to last) through all time ; and if valid, no 
matter what may be the changes of population or the 
demand of business, the company is restrained from 
having or using other than the one depot within the 
lnnit of six miles. That at the time of the contract 
there was but a scanty population in’ the vicinity can- 
not affect the question, for no one can foresee where or 
how population rhhets centre in the future. Kighteen 
vears ago no one eould foretell the present size and 
population of Atchison, Leavenworth or ‘Topeka ; vet 
like contracts, if valid, might to-cdlar operate to deprive 
each of them of the facilities of depots. And if the 
present amount of population does not affeet the ques- 
tion, can a railroad company contract not to furnish any 
viven community through which its road passes with 
the conveniences of a depot, and not to use one if fur- 
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nished by others ? Can the Missouri Pacifie Railroad 
contract with the Town of Delaware not to build or use 
a depot at Leavenworth ? or with the Town of Lawrence 
not to build or use a depot at Leavenworth ; or with the 
‘Town of Sumner not to build or use one in Atchison ? Can 
it thus contract to force trade and travel out of its nat- 
ural and selected channels? The question is— an 
important one, and deserves, as it has received, careful 
consideration at our hands. ‘That railroad corporations 
do by the construction and management of their roads 
alter materially the course of trade anc travel is ob- 
vious. That in thelr management they come far short 
of accomodating the public, or supplying its necessities, 
no one will question. In the road they build, the route 
they select in the purchase of the right of Way, the 
location of depots, the running of trains, the amount 
and character of the rolling stock—in short, in the 
whole organization, construction, Inanagement and ma- 
chinery of railroads, the corporators have an eye to 
private interests and pecuniery gain. There is nothing 
in this peculiar to railroad corporations. All corpora- 
tions, private in their nature, do the same. Self-interest 
controls all their operations. it sO happens that self- 
interest and the interest of the public, as a veneral 
rule, demand the same course of action. ‘The more the 
wants of the public are supped, the greater the use it 
will make, and thus the greater the gains of the corpora- 
tors. Hence, there are not many cases in the books in 
which the contracts of railroad corporations have been 
declared void as against public policy. Railroad cor- 
porations are,as we have seen, public agencies, and 
perform a public duty. They are agencies created by 
the public, with certain privileges, and subject to cer- 
tain obligations. A contract that they will not dis- 
charge, or by which they cannot discharge those obli- 
vations, is a breach of that puble duty, and cannot be 
enforced. They are under obligations to use the utmost 
human sagacity and foresight in the construction of their 
roads to prevent accidents to passengers. A contract 
that they will not use such sagacity and foresight, cer- 
tainly cannot be upheld. They are under obligations to 
employ skillful and competent engineers to manage 
their engines, and other competent employees to 
superintend and take care of the running of their trains. 
A contract that they will hot employ such agents and 
servants 1s certainly void. They are bound to furnish 
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reasonable facilities for the transportation of freight and 
passengers, both as to the quality and quantity of cars and 
coaches and the uumber of trains, and a contract not 
to furnish such facilities will not be tolerated. So, 
though one trainaday with one freight car and one 
passenger coach might be at present amply sufficient 
to do all the business between two viven places, vet 
a contract never to run but the one train a day with 
the one ear and coach, could not be upheld, for the 
necessities of trade and travel are varying, and it is 
the duty of the COM pans to culjust its capacities anc 
facilities for business to these varying necessities. Upon 
the same principle it 's the duty of a railroad company 
to furnish reasonable depot facilities. The number 
and loeation of the depots, so as to constitute reason- 
able depot facilities, vary with the changes and amount 
of population and business. <A contract to leave a cer- 
tain distance along the line of the road destitute of 
depots, Is i contravention of this dluty. The CAS of 
Kuller vs. Dame, US Pick., 472, is im principle very 
much in point.” 


To the samme ettect are : 
Pacific Railroad Company vs. Seely, 45 Mo. 
312. 
Williamson vs. Chicago, KR. T. & P. R. R. 


(‘'o.. 53 Towa. 126. 


See, also. Greenhood On) Publhie Poliey, |). O16. ef sed. he 


nnd eases eited. 


In JSullery vs. Dame, US Piek. (Mass.). 573, a note the 
consideration for which was an agreement to induce 
it railroad Company to locate its station iD the vicinity 
of certain lands, Wiis declared void. In olving the 
opinion of the Court, Chiet-Justice SHAW said (p. 582) : 

- It is obvious that if one large hondholder may 
wake a valid conditional promise to pay a large sum 
of money to a stockholder, or influential citizen. on 
condition that a work of great public improvement 
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mav be so fixed as to enhance the value of his estate, 
all other great landholders may make like promises, or 
similar conditions, and great public works which 
should be conducted with a view to the public interest 
and to the just rigkts of those who make advances for 
the pub hie be ‘he fit, woul | be in di aueer of be Ing over- 
looked and saerificed in a mercenary ¢ conflie ‘t of separate 
local and priv: ate interests. | ’ 

‘ Without considering other aspects of the contract, 
we are Of opinion that it was contrary to public policy 
_ to upright and fair dealing, as it tended injuriously 

» affect the public interest in establishing the fittest 
oa most suitable location for the termination of the 
Worcester railroad, for the accommodation of public 
travel.” * * * The Boston and Worcester Rail- 
road was established for public aceommodation and 
convenience in the transportation of passehyers and 
merchandise. * * It may be said that it was to be 
constructed and located by the corporation. True, as 
In case of a turnpike road it is constructed in the first 
instance at the expense of a private company of adven- 
turers under the sanction of the Legislature, incorpora- 
ted for that express purpose, and they are to be reim- 
bursed by a toll, levied and regulated by law for their 
remuneration. The work Is none the less it public 
work, and the public accommadation is the ultimate 
object. It is also true that it was left to the ecorpor- 
tion and the directors to fix the termination and place 
of deposit. In doing this it contidence Wiis reposed 
them acting as agents for the pubhe. 


So, in the present case, the defendant Railway Com- 
pany is bound to exercise its franchise and conduet its 
business for the benefit of the pubhe along the whole 
of its route, and any contract whereby it undertakes to 
do anything which may disable itself from thus per- 
forming its duty to the public is void. It cannot thus 
snerifice the interest of the entire public for the benefit 


of a particular locality. 


If the contract to establish permanently the “ eastern 


lepivinus”’ at Marshall be construed to mean that the 


14 


company agreed thereby not to extend its railway be- 
yond Marshall, the contract was in this respect void as 
against public policy. 
Greenhood on Public Policy, p. 318, Case 
VI. 
n.& NN. BR. RB. Co.we. N.Y. &N. 8. B.S. 
Co., 3 Robt. (N. ¥.), 411. 
State vs. Hartford and New Haven R. R. 
Co., 29 Conn., 538. 


VI. 


There was no contract PERMANENTLY 
to maintain the ** main machine shops” or 
‘car works ”™ at the City of Marshall. The 
decree was clearly erroneous in this re- 
spect. 


The eontract its stated in the dlecree oft the (‘ourt 
below (Reeord, p. 41), and in “ Exhibit A,” which was 
attached to sania mde part of the complaint in this 
suit, Was: 

“The said ‘Texas and Pacific Railway Company will 
permanently establish its eastern terminus and Texas 
ofhice aut the City of Marshall. and will also establish 


and construct at said City the main machine shops and 
ear works of said railway company.” 


[It seems too plain for argument thatthe word “ per- 
manently,” does not belong with or modify the sec- 
ond sentence in the above agreement. The ordinary 
rules of grammatical construction require this interpret- 
ation of the contract, and permit no other. If there 
could be any doubt on this point such doubt must be 


resolved in favor of the defendant Railway Company, 


’ 
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under the well known rule, that a writing is to be inter- 
preted most strongly against the party who made it, 
which in the present case was the complainant. 
Insurance Companies vs. Wright, 1 Wall, 
456, 458, 
Garrison vs. United States, 7 Wall, 688, 
691. 
Noonan vs. Bradley, 9 Wall, 394, 407, 


VII. 


The remedy of specific performance, 
even if it could be applied, would be harsh 
and oppressive to the Railway Company ; 
if thero is a valid contract and a breach 
thereof, the complainant has an ample 
remedy in an ordinary action at law for 
damages; and therefore specific perform- 
ance should be refused. 


The only reason whi x court of equity enforces spe- 
cific performance at all, is that it results in doing more 
perfect justice than can be done by a court of law in 
giving damages; and equity never enforces specific 
performance except for this purpose.  (Cessante 
ratione, cessat (psa ler. It is always in the discretion 
of the Court to refuse the remedy of specific per- 
formance if for any reason the case is such that it would 
be inequitable to grant it, even if the case would be 
perfectly good in an. action at law for damages. The 
complainant in such event is not remediless ; the court 


of equity in effect merely says to him, “ specific per- 
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formance will not be enforced in your favor, because 
the injustice which it would work to the other 
party more than counterbalances the good which it 
could do to you. 

Mr. Pomeroy (Specific Performance, }). 3. Note 2) 
SAVS . 

om The nature anil object of this equitable remedy 
Wills stuimmed up in one sentence 1 Lord Chancellor 
SELBORNE. in thie recent case of Woe/sov mx, Northamp- 
lon, he., Py. Co., Li. Rh. 9, Ch. Ap., 279, 284 (referred to 
at length, supra, p16): ‘The principle which is ma- 
terial to be considered is, that the Court vlVes specific 
performance instead of (mMaves, only when it Cul by 
that means do more pert et and complete justice.’ The 
foundation and measure of the jurisdiction is the desire 
to do justice which the legal remedy would fail to crive, 
This justice is primarily due to the plaintiff, but not 
exclusively, for She equilies of the defendant are also 
hark ii inlo consis vition and protected, Specific per- 
formance is. therefore a conscious attempt on the part 
of the Court to do complete justice to both parties with 
respect to all the juridical relations growmg out of the 
contract between them.— 


The effect of the decree granted by the Court below 
would be to require the Kaulway Company forever to 
keep its offices, man machine shop anal car works in 
the City of Marshall, no matter what circumstances 
have arisen or might arise, or however burdensome and 
oppressive it might become for the Railway Company 
to keep them there. it requires but little reflection to 
see that this an extraordinary remedy, and that in the 
natural course of events it must inevitably prove to he 
a remedy of unusual hardship and oppression to the 
Railway Company. New and unforseen circumstances 
ure constantly arising, especially in the operation of a 
large railway, so that not only the methods of business, 


but the buildings, offices and shops must be changed to 


we 
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suit the changed circumstances. For a court thus to 
tie the hands of a railway company so as to prevent it 
from making such changes as are or may become neces- 
sary, would be highly unjust and oppressive ; and for a 
court of equity, in the name of doing more perfect 
justice (which is the raison dvtre of the remedy of 
specific performance), thus to tie the hands of the com- 
pany for all time, would be a mockery of the functions 
of that Court, and a proceeding utterly unworthy of its 


hame., 


On this point—that the remedy of specific perform- 
ance will not be granted where it will be harsh and op- 
pressive—Mr. Pomeroy correctly states the law as fol- 


lows (Specific Performance, § 185) : 


‘Not only must the agreement be fair and reasonable 
in its terms and its surrounding circumstances, but it is 
also a well settled doctrine that its specific execution 
must not be oppressive —that is, the performance must 
not be a great hardship to the parties. This rule in- 
cludes the one treated of in the last seetion, since every 
unfair contract Is essentially unconscionable and hard, 
but it is more extensive, since the oppressive nature of 
the performance may result from the situation or rela- 
tions of the parties exterior to and unconnected with the 
terms of the contract itself on the circumstances of its 
conclusion. The oppression and hardship, therefore, 
which fall within the scope of the doctrine may result 
from the unequal, unconscionable provisions of the con- 
tract itself, or from external facts, events or cireum- 
stanees which control or affect the situation and rela- 
tions of the defendant with respect to the performance. 
In either case the resulting hardship may constitute a 
sufticient ground for a court of equity to withhold its 
peculiar relief, and to leave the plaintiff to his legal 
remedy. The general doctrine also extends to the 
agreements of corporations, as well as to those of 
private persons.” 


See also the numerous cases cited by Mr. Pomeroy 
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in notes to the above section, among others, the case of 


Willard vs. laylor, S Wall., 557. 


VIII. 


This Court should reverse the decree of 
the Circuit Court, and give directions to 
dismiss the bill, with costs. 


This Court, for the reasons above stated, should re- 
verse the decree of the Circuit Court and give directions 
to dismiss the bill. 

Joun EF. Ditton, 
Harry Hveparp, 
For The Texas and Pacific Railway Com- 


pany. 
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The appeal of the Railway Company brings up for 
review the decree of the District Court exercising Cir- 
cuit Court powers for the Eastern District of Texas, 
rendered Oct. 7, 1886. 

This finds that a contract existed between the 
complainant, the city of Marshall, and the defend- 
ant Railway Company, by which in consideration 
of the donation from Harrison County, Texas, of 
three hundred thousand ‘dollars, in the bonds of the 
County, and sixty-six acres of land donated by com- 
plainant to the Railway Company, the latter agreed 
to permanently establish its eastern terminus and 


Texas office, main machine shops and car works at 
Marshall, Texas. 

The Court finds that the contract was executed 
anterior to the suit and that the complainant is en- 
titled to have the same observed by the defendant. 

It is therefore decreed that the defendant be en- 
joined from removing the eastern terminus of said 
railway company, the Texas oflice of said railway, 
the main machine shops and car works of said rail- 
way company, or any or either of the said offices, 
main machine shops, or car works from the said city 
of Marshall. 


It is contended by the appellant company, that this 
decree is erroneous in granting any relief to com- 
plainant. The latter contends that the Court did 
not go far enough, but should, also, by way of man- 
datory Injunction, have compelled the defendant to 
return to Marshall those departments of the Texas 
office, which the proof showed had been removed 
after the contract. That in addition the Court 
should have compelled the defendant to reestablish 
at Marshall the terminus of the freight and passen- 
ver divisions; which had also been removed. To cor- 
rect the decree in these particulars the City prose- 


cuted a cross-appeal. 


Appeal of the Railway Company. 


The -bill filed by the city sought to obtain the re- 
lief that was aceorded and that which was withheld. 
[It sought to enjoin the company from removing 
from Marshall its main machine shops, car works, 
Texas office, and Kastern terminus. 


The contract between the company and the city is 
not denied. The rights asserted depend upon its 
construction. 

The argument of the company is that the contract 
was fully performed by their establishing at Mar- 
shall the offices, machine shops, and terminus, and 
that there was no obligation to retain them; that 
the county and city simply relied on the faith that, 
once established, the interest of the company would 
induce their retention. 

The question then is, whether the donation of the 
county of 83800,000 of bonds, and that. of the city of 
real estate costing S60, 000, pon the consideration 
that the company would make Marshall the eastera 
terminus, and establish there its shops, car works, 
and Texas offices, left it in the power of the company, 
at any time after receiving the benefits of the con- 
tract, to abandon Marshall, make another place its 
terminus, and remove its Texas office and shops ? 

Certainly such a construction of the bargain can- 
not be made unless imperatively called for by its 
terms. 

The first inquiry must be as to the extent and 
meaning of the contract. 

The petition of the free holders of Harrison, upon 
which the election was ordered to determine whether 
the bonds should be issued to the railway, specifies 
‘*that the said donation, to be conditioned upon the 
fact that the eastern terminus of said railroad shall 
be permanently established at said city of Marshall 
(the county seat), with its Texas office and main 
shops.” 

This was the proposition submitted to the electors. 


70. 


The election being in favor of the issue, it was 
ordered by the County Court ‘* that as soon as said 
Texas & Pacific Railroad Company shall permanently 
establish its eastern terminus at the city of Marshatl. 
and shall also establish in said city of Marshall the 
Texas office of said railroad company, and shall also 
establish and construct at the city of Marshall the 
main shops of said railway,”’ the Court would issue 
the bonds. R. 73 

Upon the petition of the company, that the cond1- 
tions Upon which the bonds were to be issued had 
been performed by the company, the bonds were Is- 
sued i Foe 

The company, in addition to the bonds, obtained 
from the city of ‘Marshall, sixty-six acres of land 
whereon to locate the main machine shops, car works 
and depot, at said city. he land cost the city 360- 
O00, 

The letter of the city, acting through a committee 
of citizens, to the President of the company, Thomas 
A. Scott, refers to the action of the county, and pur- 
suant to his request states the terms upon which the 
city will donate the land. ** In consideration of the 
donation of the said sum of three hundred thousand 
dollars and said sixty-six acres of land, the said 
Texas & Pacific Railway Company will permanently 
establish ifs eastern terminus and Texas office at the 
citv of Marshall, and will also establish and con 
struct at said city the main machine shops and car 
works of said railway company.’ 

The President acknowledges this letter ‘setting 
forth arrangement between vonr committee and my- 
self, as President of the Texas & Pacific Railway 
Company. The statement as von make it is satis- 
factorv, and I will have the matter ratified.”’ R. 17. 


In view of thecontractas thus expressed, with what 
force can it be contended that the company had the 
right, whenever it suited its convenience and pleasure, 
to deprive the city of the advantages secured to it 
by the conditions upon which the donations were 


made, 


The general prosperity and growth of the city were 
the objects of the donation. The conditions of 
the contract to be performed by the company were 
commensurate in their importance with the large ex- 
penditure incurred by the county and city. The es. 
tablishments of the company were to be fixed at the 
city, and could not be removed by the company, 
unless acting in obedience to subsequent law appli- 
cable to the case. 

If the contract is to be construed, as found by the 
court below, its invalidity is sef up as a defense, ‘‘in 
so far as it attempts to prevent defendants from lo- 
‘ating their shops and, oflices elsewhere, as being 
against public policy.” 

We have here the spectacle of a great company 
coming into a court of equity and saying. that a con- 
tract which they induced the complainant to enter 
into, with full Knowledge on their part, they had no 
right to make. They took advantage of it to obtain 
its benefit, and now urge its invalidity, when it is for 
their interest to escape from its obligation. The real 
complaint is, that a change of circumstances now 
makes the contract less beneficial to the company 
than when entered into;-they no longer find it to 
their interest to continue to perform it. 

In regard to the defense of illegality and those di- 
rected against the power of the court to prevent the 


{} 


violation of the contract, it may besaid that the po- 
sition of a party retaining the consideration of a 
contract and seeking to evade its obligation, 1s cer- 
tainly not a favorable one in a court of equity. 

Publie policy, generally a most unstable guide, 
should be very clearly established to prevent the 
court from Inferposing for the protect ion of the com- 
plainant, under such circumstances. 

What, then, is the public policy governing the 
case ¢ 

The conditions to which the company consented 
were, we submit, such as the city had a right to ae- 
cept and the COMpany the right to offer. By the 
company’s compliance therewith, the city would be 
largely benefited. There was ample authority to 
lend the aid and name the conditions. The company, 
on its part, had entire freedom of contract. 

The policy, if any, governing the matter was an- 
nounced by Congress in the organizing acts fixing 
the eastern terminus of the company at Marshall. 
Without additional legislation, the terminus thus 
established, could not be departed from, by the com- 
pany 

Undoubtedly the stipulations of the contract, which 
in the first instance emanated from the company, 
were suggested by the provision of the acts making 
Marshall the terminus. AIl of the stipulations were 
in line and harmony with that provision. 

Where the terminus was, there naturally would be 
located the offices and main works of the company. 


There can be no question that the company was 
fully empowered to make the location wherever 


a 
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they thought it most for their convenience and in- 
terest. 

It is but fair to infer that every reason of ‘*public 
policy”? which could suggest itself why the contract 
should not be held to be in force, would be set up 
by the company as excuses for their violation of the 
contract in making the removals complained of by 
the city. | 

But in point of fact, while various reasons are 
stated in the answer of the company for their depar- 
ture from the contract, they are all reasons founded 
on the convenience of the company and the economi- 
cal administration of the road. 


They are matters of private not public interest. 


While the company owed a duty in this regard to 
the stockholders and others interested in the road, 
they owed a paramount duty to the community now 
before the court, which had the solemn sanction of 
a contract. To the observance of this contract every 
consideration of corporate interest and convenience 
must vield. 


Assuming the contract to be legal, it is objected 
that equity is without jurisdiction. The argument 
seems to be that the company should be allowed to 
violate the contract and the city left to such redress 
as it may find in an action for damages. 

But can it be the law that the city must give up 
all the publie advantages secured to it by the con- 
tract and which constituted its sole consideration? 
Could any pecuniary compensation be the equiva- 
lent therefore? 


It must be admitted to be very uncertain what 
damages could be recovered, unless, indeed, the 
amount is of the donation, a very inadequate recov- 
ery. 

The remedy at law is not plain; it is not adequate 


nor complete. 


The case seems to be peculiarly one in which the 
remedial and preventive jurisdiction of chancery 
can be inyoked to prevent by injunction the con. 

Im Rnhort , 
SUM peo nd continuance of an injury, which can- 
not be estimated and sufliciently compensated by a 
pecuniary payment. 

Another objection to the decree is that the court 
has no adequate means of enforcing it, because the 
eourt cannot compel the company to maintain and 
operate the shops at Marshall ; that the decree is in 
elfect one of specific performance. 

But were it admitted that the court could not do 
complete justice to the city, that affords no sufficient 
reason why it should not repair, as far as les in its 
power, the wrong inflicted and threatened, by an in- 
junction, restraining the breach of the conditions of 
the contract, especially in a case like this where the 
defendant retains the full benefits resulting from the 


contract. 


[It is further objected that the decree is erroneous 
because the conditions of the contract are so indefin- 
ite as to be incapable of enforcement. 

The reply is that the company itself is insisting 
that the contract was actually exeeuted and fully 
performed when it established at Marshall its east- 


ern terminus, Texas office, main machine shops and 
car works. 

The appellant endeavors to show that the contract 
is so uncertain that a court of equity cannot cause 
it to be observed, and at the same time is insisting 
that it has faithfully been observed. 

We say there is no ambiguity in the terms of the 
contract. 

If there was any doubt, it has been removed. The 
contract has been acted on. 


The maxim cerfum est quod certum reddi potest, is 
applicable. If there was any uncertainty in the 
terms used, the action of the company—the parly 
bound—affords the means of ascertaining the signif- 
ication of the same. 

The company offered, in consideration of the aid, 
to permanently establish at Marshall their eastern 
terminus, Texas office, car works and main machine 
shops. 

These conditions were accepted. 

Before obtaining the aid they had to show, and 
did show, that they had done what they had prom 
ised to do. 

The suit was to prevent the company from remov- 
ing what they had established ia performance of 
their contract. 

The decree was limited to less than what was de- 
manded. It simply enjoined the company from re- 
moving from Marshall the terminus office and works 
then remaining in the city. 

The bill alleges that, in facet, the Texas office was 
not then in Marshall. 


It) 


The answer denies this and insists ‘‘that while some 
departments were removed the principal office re- 
mained in. Marshall.’’ It admits that there were in 
Marshall all the offices, main machine shops and 
works alleged in the bill to be there, and they deny 
they intend to remove them. As to the terminus 
they deny anything in the contract prevented them 
from changing it. 

In the face of these admissions, it wonld be highly 
ine quitable to entertain an objection founded on the 


want of definity. 


There is still a further objection to the jurisdic- 
tion. 

It is said that it would be impracticable to enforce 
performance of the contract, **because, while in form 
an injunction, the decree is in effeet a decree for 
specific performance of a contract which involves the 
employment of large numbers of men for an indefin- 
ite length of time, and also involves the exercise of 
personal skill and eultivated judgment and con- 
stant supervision, so that the Court has no adequate 
means of effectually enforcing its decree.” 

Certainly, where it appears,as in this ease, that one 
party has had the benefit of a contract and seeks to 
escape its burden, equity will strain every power it 
has, to the full extent of law, in order to protect the 
other party, if it can be shown that the only ade- 
quate protection that can be afforded is the obser. 
vance of the contract. 

What the Court did was simply to enjoin the vio- 
lation of the contract by making the removals com- 
plained of. It did not undertake spectiic perform- 


ances, 


1] 


In order to sustain the decree, it is not necessary 
to decide whether the contract is one which, in the 
first instance, equity would specifically enforce. We 
deny the agreement was suchas is contended by ap- 
pellant, or that obedience to the decree could only 
be enforced by undertaking the operation of the rail- 
road. It is difficult to perceive why the court can. 
not prevent the renewal of establishments acknowl- 
edged to have been made under the contract. 

sut it does not follow that a party to a contract 
requiring performance of continuous duties, involv- 
ing the exercise of skill, personal labor and culti- 
vated judgment, which cannot be specifically per- 
formed,cannot beenjoined from restraining its breach. 


“It is now settled by the decided weight of 
anthority, that in such cases, although the af- 
lirmative specific performance of the contract is 
bevond the power of the court, its performance 
will be negatively enforced by enjoining its 
breach.” 

MeCrary J., Western Union Tel. Co., vs. Union 

Pacifie R. R. Co., 3 Fed. Reporter, 429. 


Appeal of the City. 


This is prosecuted, on the ground that the Court 
should, by mandatory injunetion, have compelled 
the company to restore to the city the offices forming 
part of the Texas office, and the terminns of the freight 
division, which the proof showed had been removed 
from Marshall after the date of the contract. Or 
the Court should have enjojned the defendant from 
maintaining such offices and terminus elsewhere than 
at Marshall. 


[2 


If the construction the Court placed upon the con- 
tract was the correct one, it would seem necessarily 
to follow, that the complainant was entitled to the 
full relief now demanded. The fact that the breaches 
of the contract had. already been inflicted, does not 
take away the power of the Court to interfere by a 
mandatory injunction. The continuing breach causes 
new aamage so long as it is permitted. 


It is unnecessary to enter here at large upon this 
discussion. The field has been covered in the brief 
of my associates. 


The authorities there cited, support, in our judg- 


ment, every proposition necessary for the determina- 
tion of the case in favor of the complainant. 


W. HALLETT PHILLIPS. 
of Counsel for City of Marshall. 


supreme Court of the United States. 


THe Texas AnD Paciric RattwAy Company, JOHN ( 
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cording to the strict rules of the common law; the Plain- 
tiff prays that vour honors gracious writ of injunction, 
enjoining and restraining the Defendant, and all its 
agents and servants, from removing from the City of 
Marshall all of its offices, shops, and machinery, and por- 
tions of the same, which are now in said city, and have 
not heretofore been removed, until the further order of 
this court to be made herein, and, upon final hearing, your 
honor will decree that the Detendant shall be re- 
quired in all respects to tulfl and perform its agreement 
and contract hereinbetore fully set forth, and that your 
honor will issue a mandatory writ of injunction requiring 
the said Defendant to restore and re-establish in the City 


of Marshall all of the offices, shops, and machinery, 


which have been removed theretrom [here is, also, the 
praver tor eeneral rehiel. Printed Ree., pp. 9 16, | 

fhe petition ontaining the toregome allega- 
tions, was, on the 27th dav of November, 1885, 
prior to its filing, presented to the Hon. |. G. Hazlewood, 
midge of the fourth judicial district in q@agigggp the State 
of Texas; and said judge, in chambers on said- day 


warded a preliminary injunction, restraining Defendant 
from removing anv machinery trom its shops at the 
Citv of Marshall, and from removing any of the offices 
which were there [ ib. p. 18. | 
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(On the’2 1st of January. 1886. the Defendant filed its 


petition in the District Court of [larrison County, pray 
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the Lonited Stat for the ka rn District of Texas, and 
. 
, , . . . 
roel thr Pone) TCO tg ee > \ i} lJ) such ae bk | Ib 
a 


Qn the 28th ot January, 1 the Plaintiff presented 
to Tlon. Don. A. Pardee, yudge of the Circuit Court of 
the United States for the fifth judicial circuit, its appli- 
Cation ttin torth the facts and history of the case as 
tbove viven, and further averine that the Circuit Court 


District of Louisiana at New Orleans, on 
the ioth dav of |) cembr r. LASS, had appointed John i 


Brown and Lionel .\. Sheldon. receivers of the Defend 

| & ’ | . ‘ gels | cy — ] oe 7° ly t | " 
ant ompany, and concluding with a prayer that the 
injunction of ludge Tlaziewood be continued in ftorce, 
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Marshall, if the “ general business ” or * public interest 


lemand a change: that the fair and reasonable construc- 
tion of the contract, is, that it provided only for the 
location of the hops, offices, &c.. &c., at the City of 
Marshall, and, that being once established, ‘* Plaintiff 
hoped that the interest of the Defendant, and that of the 
public, would continue the location as first established.” 


Such, it is stated, was the understanding of Detendant 


lic Defendant iso admits that the ofhices of 
Luditor, Creme raul bere rohit A\C 4 i | @ rnd (seneral Passenger 
\eent, were removed from Marshall, as Plaintitf alleged, 
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[ Ib. p. 64, Sexton's testimony. | The offices, which wer 
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Some of the subsidy bonds were paid to contractors. 


some retained by the Campany, [ Ib. p. 45. ] some were 


put in suit, which the County was compelled to pay, 


| Ib, pp. O7, Os, | ei mm fin atl of the bonds, except such 


as Defendant needed to pa ims tax. were negotiated. 


| Ib. p. 50, Turner's testimony 


After the offices were moved. the population and 


real estate values in Marshal! greatly decreased. [Ib. 


pp. 38, 39, Garrett’s testimony; p. 57, Heartsill’s testi- 
TrPQOTT 
On the 7th of October, 1886, the Circuit Court ren- 


cered its decree, the leading characteristics of which, are : 
Ist. It establishes the contract, declares its terms, 


and orders the same to be re ord «| 


It declares that the eastern terminus. Texas 


2nd. 


i 


office, machine shops, ave, and were established at the 


Citv of Marshall anterior to the commencement of the 


trl It enjoins the removal of the eastern terminus, 
either of said offices, shops, or works. 


ith It does not determine what forms the Texas 


office. 


sth It does not provide tor the restoration of those 


departments of the Texas office which had theretofore 


wen removed. 


Oth It makes no reference to the terminus of the 


freight and passenger division 


Both parties appealed from the decree, and Defend- 


ants have made nine assignments of error. The tst, 2nd, 


d, are, that the Court. in its de ree. did not define 


vhat constitutes the main machine shops, car-works., 


Pexas office, and eastern terminus. The 4th and 8th, are, 


that the contract 1s ne one ot which a court of equity 


specific performance [he <th and 6th. 


would c1ec ree 


10 


are, that Defendant Company is under the control of re- 
ceivers, appointed by another court. The 7th, ts, that 
the contract does noboblige the Defendant to maintain 
its shops, and offices, at Marshall, for all time. The oth, 
is, to the point, that the contract is void, because, con- 
trary to public policy, in so far as it attempts to prevent 
Detendant from maintaining its shops and offices, else- 
where, than at Marshall. 

The assignments of error, made by the Plaintiff, will 
be taken up in that part of this brief, which profents the 
points sought to be raised by the « ross-appeal. 

The principal question, therefore, IS, does the Corre 
spondence between the Marshall Committee and Presi- 
dent Scott, the terms and conditions of which are re- 
cited in the various court proceedings, which led to the 
issuance of the bonds, and in the deeds to the lands do- 
nated by the City, form such a contract as will, under 
the circumstances of this case, be specifically enforced in 
a court of equity, by an injunction, mandatory in form 
and effect, or, by an injunction prohibitory in form, but 
mandatory in effect. This question is involved in both 
ippeals, and, upon its proper solution, depends the dis- 


position oft the whole case, as To hoth parties. 


As to the point of direct specific performance ; 
“Where the remedy at law is not plain, adequate, 
and complete, equity will decree the specific per- 
formance of a contract, unless the agreement  in- 
volves the exercise of skill or personal labor, or the 
performance, under the direction Ot the Court. oft 
successive and continuous acts, for a considerable 


period Oot Laryye 


High on Injunctions, 2nd Vol, Sec. 1106. 
Wood's Railway Law, tst Vol., p. 607, Sec. 210. 
Pomeroy’s Equity, Secs. 1402, 1403, 1405. 


— 


Story s quits » BEC. 725, CF SCE., and Secs. 1500 
Pomerov on Specific Performance, Secs. 24, 2 


-_— 
310, 311, 312 
5 ‘ . a _* 


In cases where equity might not decree specific 


performance of a contract. it will. 


if the injury is other- 
wise irreparable, restrain the breach of agreement, not 
only where it contains a negative covenant, but where 


such a covenant may be implied 


High on Injunctions, Secs. 1164, 1109, 1165, 2nd Vol. 
Hlascall vs. Madison University, 8 Barb., 174. 
Singer Manufacturing Co. vs. Union Co., 6 Fish., 


So; 8. C., ist Holmes, 2 


Wolverhampton and W. R. R. Co. vs. London N. 


\\ @ IX re 3 IR . roth LG. 4 


Parsons on Cont., trd Vol : Oth Kd... }). 379, Ist pafa, 
Montazere vs. Flockon, L. R., 16th Eq., 189 
Webster vs. Dillon. ard Jur... N. S.. 432 


<b Vase 
(;sretrex vs. Gretrex, Ist DeGs. and Sm.,. 602. 
Note to VMurdock’s Ca ; , th 


American Decision, 


Rolte vs. Rolte, 13th Sim., 8s 
Chicago and A. R. R..Co. vs. Ni 3. in oe ee 
Co,., ef a/., 22nd American and Eng. R. R 


5 5t7 


\larble Co. vs Kipley, iO Wall... 22 


People vs. Louisville and Nashville R. R. Co., Su- 


, 


preme Court. Illinois. lan. 2s, 1886, West's Rep., 


Western Union Tel. Co. vs. Union Pacific ek. Ist 
McCrary, 418, 558, 581 

Jones vs North L. R., roth Eq., 4206. 

De Matos vs. Gibon, 4th DeG. and Jur., 276-9. 

Vincent vs. Chicago and Alton R. R. Co., 49 HL, 33. 

lf'rank vs, Branneman, 8 W. Va., 462. 


Mining Co. vs. Virginia Water Co., Ist Sawver, 470. 


“It will not avail the Defendant that the work un- 
dertaken, in violation of the agreement, Is one of 
evreat public importance, or that great inconvenience 
is likely to result to the public, in case he be com- 
pelled to perform his agreement.” 

High on Injunctions, Sec. 1135 2nd Vol. 

Lloyd vs. London C. and D. R. Co., 2; DeGex 

J. and S. 568. | 

Raphael vs. Thames R, Co. L.. R. 2nd Ch, 147. 


/ 


Foster vs. Birmingham R. Co., 2 W. R. 378. 


Che Defendant's assignments of error do not assert 


that the remedy at law ts plain, adequate, and complete. 


BRIEF ON CROSS-APPEAL. 


ee a ee 


The cross-appeal-was perfected Nov. 4th, 1886, 
being same day on which the main appeal was perfected, 
and the transcript of the proceedings for cross-appeal 
and that for the main appeal, were embodied in the same 
record which was filed in this Court February 3rd, 1887. 
[he main appeal was docketed at the last named date, 
but the cross appeal was not docketed until March 5th, 


} 


ISSg, at which time there was a compliance with rules g 


and 10 for the Supreme Court. 


Under this state of facts the City of Marshall, in 
order to obviate the application of the rule as to filing 
record, docketing, &c., laid down tn the line of decisions, 
like the Osborne case, 105 U. S. p. 447, and prevent a 
dismissa: of the cross-appeal, has filed in this Court the 


following affidavit : 


4 


“SIAte OF ITEAAS, | 

HARRISON County. ‘ Before me, Alexander 5. 
Field, Clerk of the District Court in and for Harri- 
son county, in said State of Texas, the same being a 
Court eo) record, Onl this day personally appeared 
James Turner and T. P. Young, known to me, and 
being by me sworn say on oath that they were the 
,Jlicitors for the Plaintiff in the case of City of Mar- 
shall vs. Texasand Pacific Railway Co,, Chancery No. 
18, tried at Jefferson in the United States Circuit 
Court, October 7th, 1886, and as such then repre- 
sented and have since represented, said Plaintiff; that 
I. Hf. Prendergast, Esq., represented the Defendant. 
That it was understood between the parties, and so 
stipulated in) writing by their respective solicitors 
at the time the case was tried that each party 
should pay one-half the cost of the transcript on ap- 
peal; that both should have an equal right to said 
transcript on appeal; and that the whole case 
should be tried on the one record. That, in accord- 
ance therewith, Plaintiff did pay one-half of said 
costs, and allowed the Defendant's attorney to take 
charge of said transcript, to be filed and docketed in 
the Supreme Court of the United States. That said 
attorneys for Plaintiff did not learn that the cross- 
appeal of Plaintiff had not been docketed, until 
about March, 18809.” 

* The afhants attach to this affidavit the stipula- 
tions to which reference is herein before made. 

“Sworn to and subscribed before me, this, day 

of January, A. D., 1890." 


The tacts shown by this affidavit bring the case 


within the exception established in Edwards vs. U. S. 


168, U.S. § 


75. and Richardson vs. Green, 130 U. S., p. 


And the cross-appeal should not be dismissed. 


15 


Secondly, the questions which are presented by the 
assignments of error made by the City on the cross- 
appeal Printed Rec., pp. S—O mee 2 

Ist. That the Circuit Court erred in not enforcing 
the return of those departments of the Texas office 
which Defendant Company had removed from Marshall. 

2nd. That the Court erred in not compelling the 
Defendant to make the City the terminus of its freight 


and passenger divisions. 


The first question is involved in the assignments of 
error made by Defendant Company, and the authorities 
relating thereto will be found cited on pp. I1 and 12, 
of this brief, under the City’s first and second proposi- 
tions, submitted in answer to Defencant’s said assign- 


nients., 


The second question, as to the right of the City to 
be the terminus of the freight and passenger division, 


will be briefly considered here. 


The City was the terminus of such division until 
about 1881, [Ib. p. 12] at which time the terminus was 
changed to another point on Defendant's road. [Ib. pp. 


12, 50, and 61. | 


The acts of Congress incorporating the Texas and 
Pacific Railway Company, approved March 3, 1871, and 
May 2, 1872, use the following language : 


‘} 
:> 


* Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
cress assembled—that John C. Fremont, James L. 
Aleorn, G. M. Dodge, &c., &c., &c., and all such per- 


associated with them, and 


t hae TF SU [S. oc. secs LD) created ll body politic 
and cs paral fact and in law, by the name, sly le, 
and title of the Texas Pacific Railway Company, 
lai [> Liat name sh ut] 1) ive ) rper al SUCCESSION. 
and sh ay ce to suc and be sued, plead and be 
im] ded, defend and be defended, in all Courts of 
Law and Equity within the United States, and may 
make and use a common seal; and the said corpor 
ation is hereby authorized and empowered to lay 
out, locate, construct, furnish, maintain, and enjoy 
a continuous railroad and telegraph line, with the 


appurtenances, from a point at or near Marshall, 
County of Harrison, State of Texas ; thence, by the 
most direct and ¢ ible route, to be determined by 
said Company, near the thirty-second parallel of 
north latitude, to a point at or near El Paso; thence, 
by the most direct and cligible route, to be selected 
by said Company, through New Mexico and Arizona, 


toa point on the Rio Colorado. at or near the south- 


— 


eastern boundary of the State of California; thence, 
by the most direct and eligible route to San Diego, 
California, to ships channel, in the bay San Diego, 


location 


inthe State of California, pursuing in the 
thereof, as near as may be, the thirty-second parallel 
of north latitude, and is hereby vested with all the 
powers, privileges, and immunities necessary to carry 


into etfect the purposes of this act. — 


Sec. 17.. “ That the said Texas Pacific Railway 
Company shall commence the construction of its 
road simultaneously at San Diego, in the State of 
California, and from a point at or near Marshall, 
Texas, As hereinbe tore described, and Sa) prosecute 
the same as to have at least fiftv consecutive miles 
of railroad from each of said points complete 
and in running order within two vears after the pass- 


| 


age of this act; and to continue to construct each 
vear thereafter a sufficient number of miles to secure 
the completion of the whole line from aforesaid 
point on castern boundary of the State of Texas to 
the bav ot San Diego, in the State of California, as 
aforesaid, within ten years after the passage of the 
act; and upon failure to so complete it, Congress 
may adopt such measures as'it May deem Necessafy 
and propel to secure its speedy completion.” | Acts 
and reguiations of the Congress of the U.S., 1871, p. 
210, and Sec. i7. | 

SEC. 22. “ That the New Orleans, Baton Rouge 
and Vicksburg Railroad Company, chartered by the 
State of Louisiana, shall have the right to connect 
by the most eligible route to be selected bv said 
Company with the said Texas Pacific railroad at its 
eastern terminus, and shall have the right of way 
through the public land to the same extent granted 
hereby to the said Texas Pacific Railway Company ; 
and in aid of its construction trom New Orleans to 
Baton Rouge, thence by the way of Alexandria, in 
said State, to connect with the said Texas Pacific 
Railway Company at its eastern terminus, there is 
hereby granted to said Company, its successors and 
issigns, the same number of alternate sections of 
public lands per mile, in the State of Louisiana, as 
are by this act granted in the State of California, to 
said Texas Pacific Railway Company; and_= said 
lands shall be withdrawn from market, selected, and 
patents issucd therefor, and opened for settlement 
and pre-emption upon the same terms and in the 
same manner and time as is provided for and _ re- 
quired from said Texas Pacific Railway Company, 
within said State of California: Provided, That said 
Company shall complete the whole of said road with- 
in five vears from the passage of this act.” [| Acts 


and resolutions of the Congress of the U.S., 1871, 


pp. 200) and 211. 


Sec. 5. “ That the said Texas and Pacific Railway 


| commence the construction of its 


Company sha 
road at or near Marshall, Texas, and proceed with 
its construction, under the original act and this sup- 
plement, or in pursuance of the authority derived 
from any consolidation as aforesaid, westerly from a 
point near Marshalll, and towards San Diego, in the 
State of California, on the line authorized by the 
original act, and so prosecute the same as to have at 
least one hundred consecutive miles of railroad from 
said point complete and in running order within two 
years after the passage of this act ; and so continue 
to construct, each vear thereafter, a sufficient num- 
ber of miles, not less than one hundred, to se- 
cure the completion of the whole line, from. the 
aforesaid point on eastern boundary of the State ot 
Texas to the bay of San Diego, in the State of Cali 
fornia, as aforesaid, within ten years after the pass- 
age of this act; and said road trom Marshall, Texas, 
throughout the length thereof, shall be of uniform 
gauge: Provided, however, That the said Company 
shall commence the construction of said road frem 
San Diego eastward within one year from the pass- 
age of this act, and construct not less than ten miles 
before the expiration | second \ Cas e and, afte r the 
second year, not less than twenty-five miles per an 
num in continuous line thereafter between San Diego 
and the California river, until the junction is formed 
with the line from the east at the latter point or east 
thereof; and upon failure to so complete it, Con- 


eress may ad 


_ 


ypt such measures as it may deem nec- 
CSAP) and proper to secure its speedy completion ; 
and it shall also be lawtul tor said Company to com- 


mence and prosecute the construction of its line 


ig 


from any other point or points on the line; but 
nothing in this act contained shall be so construed 
as to authorize the grant of any additional lands or 
subsidy, of any nature or kind whatsoever, on the 
part of the government of the United States:  Pro- 
vided, That said Texas and Pacific Railway Com- 
pany shall be, and it is hereby authorized and re- 
quired to construct, maintain, control, and operate 
a road between Marshall, Texas, and Shreveport, 
Louisiana, or control and operate any existing road 
between said points, of the same gauge as the said 
fexas and Pacific railroad; and that all roads ter- 
minating at Shreveport shall have the right to make 
the same running connections, and shall be entitled 
to same privileges, for the transaction of business tn 
connection with the said Texas and Pacific railroad 
as are granted to roads intersecting therewith:  Pro- 
vided further, That nothing herein shall be con- 
strued as changing the terminus of said Texas and 
Pacific Railway from Marshall as provided in the 


original act.” [| Acts and resolutions of the Congress 


of the U LIF 40, =ec.. § 


Phe contract bound the Defendant to make Marshall 
its “eastern terminus.” |[Ib. p. 29, Defendant's answer; 
pp. 72, 73. orders of Court: 75, deed to land. | 
Ist. It was the duty of the Defendant Company to 
operate its road from the City of Marshall as its eastern 
terminus, and thereby make, according to said charter 
and contract that Citv a terminus of the freight and 
passenger division; the Circuit Court should have com- 
pelled, by mandatory amin tion, the performance of 


this duty. , 


Union Pacific Railway Co. vs. Hall, gt U. >., 343. 


ARGUMENT FOR THE CITY OF MARSHALL. 


While the assignments of error made by the Defend- 
ant do not controvert the position taken in the petition, 
that the injury is not reparable at law by an action for 
damages, it may not be inappropriate to briefly notice 
this question Phe rule, as ordinarily expressed, ts that 
the remedy atforded in a court of law must “be plain, 
adequate, and complete,’ in order to defeat the right to 
equitable reliet. If it should be admitted that the Plain- 
tiff, in an action tor damages based on the grounds set 
out in the petition, could be fully compensated for the 
injury it has received, it still remains true that the citizens 
of Marshall, who, by paving the subsidy tax, are, in effect, 
parties to the contract, and entitled to its benefits, and 
Who have invested hundreds of thousands of dollars upon 
the ftath of the Defendant's promise, | Printed Rec., p 
37,| could not possibly, in such an action, receive any 
compensation tor their losses. The City, whose inhabi- 
tants are beneficiaries of such a contract, is, upon equi- 
table principles, the proper party to sue for the enforce- 
ment of the agreement, otherwise the Defendant, if each 
individual could sue, would be subjected to a multi- 


icity of suits, and interminable litigation. [Story’s 


Zt 


But what rule of damages could afford adequate re- 
lief to the Plaintiff, if it had brought an action at 
law for the breach of the contract ? If it should be said 
that the depreciation in the taxable values, caused by 
the remova’l of the offices, terminus, &c., would furnish 
a measure of damages by wh chthe loss could be esti- 
mated, it can be answered that the benefits which were 
contemplated by the parties, and intended to be secured 
by the Plaintiff, as the immediate results of carrying out 
the contract on the part of the Defendant, were the con- 
venience of having the Conpany’s headquarters at Mar- 
shall, and the business prosperity of its citizens, as well 
as enhancement ir real estate values. It cannot be suc- 
cessfully contended that the convemience and the pros- 
perity are susceptible of estimation so as to furnish 
idequate relief—observance of the contract only can 


secure these. 


Again, should it be said that the Plaintiff could, in 
case of the breach of such a contract, recover the con- 
sideration paid and interest, it can be answered that 
damages for the violation of a valid contract, cannot be 
adequate wnen measured by the consideration paid for 
the agreement. Such a rule would offer a premium to 
wrong— for, when the violating of the covenant would 
be more beneficial to a party than the money paid to 


him for it he would rgnore the contract. 


It certainly cannot be truly said that any remedy at 
law for the violation of such a contract as that set forth 
in the Plaintiff's pleading is plain, adequate, and com- 


plete 


The position assumed in Defendant's eighth assign- 
ment of error that the decree, in etfect, restrains the 
Violation of a contract, which the Court upon equitable 
principles can not specifically enforce, and ts theretore 
crroneous, is contrary to the later and better considered 
authorities. This passing notice is here given this ques- 
tion, in order that the Court may be referred to the discus- 


) , 


sion in Chicago and w\. R. R. Co. vs. New York, Lake Erie 
and Western RK. R., 22nd Am, and Eng. R. R. cases pp. 
270-1, Where this point is considered, and ruled adversely 


Lo tiie position taken by Detendant. 


It has been, and, doubtless will vet be, contended, 
that the contract set forthinthe petition is too indefinite 
aud uncertain to admit of enforcement in an equitable 
proceeding of the kind now before the Court. This diffi- 
culty, if any, isin the terms used to designate the sub- 
jecis of the contract. These terms, viz: astern terminus, 
boxas Office, Main Machine shops and car works, will be 
considered separately 


lhe citations from the acts incorporating the De- 


g 
flendant Company, which are made on pages 15-19 of this 
brici, clearly manifest the intention of Congress to locate 
the eastern terminus “at or near Marshall.” The perti- 
nacity with which this intention is adhcred to in the last 
proviso to the sth section of the amendatory act, re-in- 
forces the idea presented. The language, ‘at or near Mar- 
shall, also shows the intention of those laws to vest inthe 
Detendant power to select, within limits implied from the 


language used, 


-. 


the very pornt of the terminus. Such being 
sien inc epaiaiaiiinieation t fort! iin saeiied hould he 
the case the contract set torth inp the petition should De 


<a , : , 
revarded as the absolute designation of the City of Mar- 


- >< 


shall as such terminus. so as to secure to the Plaintiff 
such benefits as Congress may be presumed to have 


intended should flow theretrom. 


The most important of these is the duty, which the 
Defendant, by these acts, is under, to operate all of its 
trains from Marshall as its terminus, and thereby make 
Plaintiff the terminus of the eastern freight and passen- 
ger division. ‘This it has failed to do since 1881. The 
right of the Plaintiff to insist upon the performance of 
this duty, is believed to be fully established by the de- 
cision of this Court in the case of the Union Pacific Rail- 
road Company vs. Hall, gt U.S., p. 343. If it should be 
contended that the duty, the performance of which is 
here sought to be entorced, is cognizable only in a man- 
damus proceeding before the law court, the answer is, 
that the Defendant. has made this matter the subject of 
an express stipulation in the contract Sued on, and thus 
connected it with the other subjects of that agreement, 
so, as to bring the whole matter within the congnizance 
4 ; : 

Z court of equity. In other words, this matter of the 
terminus has, by virtue of the contract, become a private 
right to the Plaintiff, and is not merely a duty to the 


public. 


The question now arises as to what was meant by the 
term ‘Texas office,” as used inthe contract. The Circuit 
Court seems to have held that it included such depart- 
ments of the main office as were at Marshall when the 
decree was rendered. This question ought to be con- 
trolled by the intention of the parties as shown by the 
contract, and their acts under the same from the time 


the proposition was accepted, up to and including the 


judgment of the County Court, which provided tor the 
issuance of the bonds. 

The Defendant Company, after the acceptance of 
the proposition made by it, located all of the depart- 
ments of the Texas office at Marshall, including those 
which were removed, and those not removed at the time 
of the trial; and all these offices or departments were 
made the subject of allegation and proof in the trial be- 
fore the County Court when the bonds were issued, 
Ib. Ree. pp. O4-74. 

The bonds were issued upon the claim, then made 
by the Company, that the offices since removed, were 
located in compliance with the contract, and, upon this 
the Defendant obtained the bonds. The Defendant 
should now be estopped to deny that these offices came 
within the meaning cf the contract, since they procured 
the issuance of the bonds on the representation that 
they did. 

But, aside from this view of the subject, it can hardly 
be said with any degree of truthfulness, that the De- 
fendant’s Texas office means anything less than its Texas 
headquarters ; nor can it be asserted that its Texas office, 
in any sense in which the term can fairly be used, is now 
at Marshall. The City has, since the issuance of the 
bonds, been deprived of nearly all the offices which 
formed the Defendant's headquarters when the subsidy 
was obtained. Its Texas Office is elsewhere, in plain 
violation of avalid contract under which it was to be kept 
at Marshall. 

The interpretation of the contract in so far as it is 


necessary to ascertain the meaning of the terms ‘Texas 


office,’”’ “main machine shops and car-works,” and east- 

ern terminus, should, upon principles announced by this 

Court in the case of Chicago vs. Sheldon, g Wall. 54, be 
} ] 


determined by the practical construction which the De- 


tendant, up to ISsl, put upon the contract: 


‘In cases where the language used by the parties to 
the contract is indefinite or ambiguous, and, hence of 
doubtful construction, the practical interpretation by 
the parties themselves is entitled to great, if not con- 
trolling influence. The interest of each, generally, leads 
him to a construction most favorable to himself, and 
when the difference has become serious and beyond ami- 
cable adjustment, it can be settled only by the arbitra- 
ment of the law. sut, in an executory contract, and 
where its execution necessarily involves a practical con- 
struction, if the minds of both parties concur, there can 
be no great danger in the adoption of it by the Court as 


the true one.” [Ib 


Up to and including the year 1881, and in 1874, when 
it procured the issuance of the bonds, the Defendant 
had its headquarters at Marshall, including its principal 
offices, since removed, and had there also the terminus 
from which it operated its trains. When these facts, 
which are shown by the record, are considered, it can no 
longer be a matter of doubt, or uncertainty, what mean- 
ing the parties attached to the terms used. [See Nash 
Vs. Towne, > Wall QO; Railroad Co. vs. Trumble, IO 


Wall. 367. | 


It is not amiss to refer in this connection to 


a line of decisions, which may be thought to apply to 


the contract on which the Plaintiff @gm@ relies. It is 
that class of cases, in which it has been held, that a con- 
tract by a railroad company to locate a depot at a cer- 
tain point, and at xo other place within a specified distance 
of such point, is void and contrary to public policy. A 
summary of the cases bearing on this question will be 
found in tst Vol. of Wood’s Railway Law, pp. 534-538, 
Sec. 184, and Sec. 187, p. 540; also, R. R. Co. vs. Rob- 
ards, 60 Texas, 545. The reason upon which this doc- 
trine proceeds, ts, that stations are the means by which 
the railroad performs one of its most important duties 
to the public, viz: the reception and discharge of freight 
and passengers at such points as the commerce of the 
country may require. If the companies could restrict 
themselves in this respect it is apparent that one of the 
objects had in view in creating such corporations would 
be defeated. But the contract on which this suit is 
based, is not within either the letter or spirit of the rule. 
It does not prevent the Detendant’s locating its sta- 
tions at any place the business of the country 
requires, It does net relate to any of the duties 
which Defendant ts under to the public, and it does relate 
exclusively to the private matters of the Defendant, 


over which it has full control. 


The location of the Texas office, main machine 
shops, car-works, and castern terminus, is a question in 
which the commerce of the country has no interest. If 
it has, the acts incorporating the Defendant has desig- 


nated the point at which they should be established. 


If, for any reason, the Court should be of the opinion 


that the contract can not be specifically enforced and 
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the Company compelled by an injunction mandatory in 
form and effect to maintain its headquarters at Marshall, 
no reason is seen why the Defendant, according to the 
principle laid down in the case of the Singer Manufac- 
turing Co. vs. Union Co., 6 Fish. 480, S. C., 1st Holmes 
253, should not be restrained from maintaining the of- 
fices of the General Superintendent, Auditor, General 
Freight Agent, General Passenger Agent and Land De 
partment, which form the Texas office, at any point 
other than Marshall, and thus prevent the violation of 
the contract. In this decision it is said: 

“If the case is one in which the negative remedy of 
injunction will do substantial justice between the parties 
by obliging the Defendant either to carry out his con- 
tract or lose all benefit of the breach, and the remedy at 
law is inadequate and there is no reason of policy against 
it, the Court will interfere to restrain conduct which is 
contrary to the contract, although it may be unable to 


i 
S. C.; 6 Fish. 480] “and such ichef may be granted, al- 


enforce specific performance of it.” [1 Holmes, 253, 258, 


though the contract contain no negative or restrictive 
claim.” [High on In., Sec. 1164. ] 

So far as the machine shops and car-works are con- 
cerned, the decree of the Circuit Court is in accordance 
with the praver of the petition, and is thought to be sus- 
tained by the principles announced in the authorities 
hereinbefore cited. 

In consideration of the foregoing, we ask that the 
judgment enjoining the removal of the shops and offices 
now at Marshall be affirmed, and that a mandatory injunce 
tion be issued compelling the restoration to Marshall of 


t he ( » fh Cee removed. 


JAMES TURNER, 
C. B. KILGORE, 
For the City of Marshall. 
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THE RICHELIEU AND O. N. CO. VS. THE BOSTON MARINE INS. CO. 1 


i UNITED STaTes OF AMERICA, 88: 

The President of the United States to the honorable the judge of 
the cireuit court of the United States for the eastern district of 
Michigan, Greeting : 

Because in the record aiid proceedings, as also in the rendition of 
the judgment of a plea which is in the said cireuit court, before 
you or some of you, between The Richelieu and Ontario Navigation 
Company, as plaintiff, and The Boston Marine Insurance Company. 
as defendant, a manifest error hath happened to the great damage 
of the said Richelieu and Ontario Navigation Company, as_ by its 
complaint appears, we, being willing that error, if any hath been, 
should be duly correeted and full and speedy justice done to the par- 
ties aforesaid in this behalf, do command you, if judgment be therein 
given, that then,under your seal, distinetly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
sume, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done therein 
to correct that error what of right and according to the laws and 
customs of the United States should be done. 

' Witness the Honorable Morrison R. Waite, 

Seal of the Circuit Chief Justice of the said Supreme Court, the 
Court, Kastern Dis- 29th lay of December, in the year of our 
trict of Michigan. Lord one thousand eight hundred and eighty- 

SIX. 
WALTER S. HARSHA, 
Cle rk of thee Circuil Court of the United States 
for the Kastern District of Michigan. 
Allowed by— 
iH. B. BROWN, 
Dist Judge 


1} | Endorsed :| 7137. ‘The Richelieu & Ontario Navigation 
Co. v. The Boston Marine Insurance Co. Writ of error. — Is- 
sued & filed Dee. 29, 1886. Walter S. Harsha, clerk. 


2 The United States of America to The Boston Marine Insurance 
Company, Greeting 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
eastern district of Michigan, wherein The Richelieu & Ontario 
Navigation Company is plaintiffin error and you are defendant in 
error, to show cause, if any there be, why the judgment rendered 
against the said plaintiff in error, as in the said writ of error men- 
] —206 
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tioned, should not be corrected and why speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Henry B. Brown, judge of the district 
court of the United States for the eastern district of Michigan, this 
29th day of December, in the year of our Lord one thousand eignt 
hundred and eighty-six. 

HENRY B. BROWN, 
Dist. Judge. 


| Endorsed : | 7137. The Riehelieu & Ontario Navigation Co. v. 
Boston Marine [hs. (‘oO (Citation with proot of service. riled Dec. 
29 1SS6. Walter S. Harslia. el’k. 


()n this twenty-ninth day of December, in the year of our Lord 
one thousand eight hundred and eighty-six, personally appeared 
Perey G. Turner befere me, the subseriber, and makes oath that he 
delivered a true copy of the within citation to If. I. Swan in his 
oflice, 1n Detroit, at 4 o'clock p. m. 

PERCY G. TURNER. 

Sworn to and subseribed the 29th day of December, A. D. 18586. 

WALTER S. HARSITA, : 
Notary Public, Wayne Co., Mich. 
o Bond on Writ of Error. 

Know all men by these presents that we, the Richelieu and On- 
tario Navigation Company, a corporation organized under the laws 
of Canada, and William A. Moore and Frank H. Cantield, of Detroit, 
as sureties, are held and firmly bound unto the Boston Marine In- 
surance Company in the full and just sum of two hundred and fifty 
($250.00) dollars to be paid to the said Boston Marine Insurance Com- 
pany, itscertain attorney, successors, or assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, and 
administrators, Jointly and severally, by these presents. 

Sealed with our seals and dated this twenty-ninth day of Decem- 
ber, in the year of our Lord one thousand eight hundred and eighty- 
SIX. 

Whereas lately, at a session of the cireuit court of the United 
States for the eastern district of Michigan, in a suit depending in 
said court between The Richelieu and Ontario Navigation Com- 
pany, as plaintiff, and the said Boston Marine Insurance Company, 
as defendant, judgment was rendered against the said Richelieu and 
Ontario Navigation Company, and the said The Richelieu and On- 
tario Navigation Company having obtained a writ of error and filed 
a copy thereof in the clerk’s office of the said court to reverse the 
said judgment in the aforesaid suit, and a eltation directed to the 
said ‘The Boston Marine Insvrance Company citing and admonish- 
ing it to be and appear at a Supreme Court of the United States to 
be holden at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
The Richelieu and Ontario Navigation Company shall prosecute its 
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said writ of error to effect and answer all damages and costs if it fail 
to make its plea good, then the above obligation to be void; else to 
remain in full force and virtue. 
Li. A. SENECAL, President. SEAL. 
J. N. BEAUDRY, See’t’y. SEAL. 
WM. A. MOORE, SEAL. | 
FRANK H. CANFIELD. | SEAL. 


Sealed and delivered in presence of— 
As to the signatures of L. A. Senecal and J. N. Beaudry: 
ALVA MILLOY. 
As to signatures by sureties 


JULIA LINCOLN. 


Approved by— 
H. b. BROWN. 


indorsed: 7187. Bond. The Riehelieu and Ontario Navigation 
Company to the Boston Marine Insurance Company. Filed Dee. 
ZY, ISS7. Walter S. Harsha, clerk 


I Transcript on Removal from Wayne Circuit Court. 


Declaration. 


STATE OF MICHIGAN, | 
County of Wayne, 


* SS - 


The Cireuit Court for the County of Wayne. 


The Richelieu and Ontario Navigation Company, a corporation 
organized and existing under the laws of the Dominion of Canada, 
and which isacitizen of the Dominion of Canada, plaintiff, by Moore 
& Canfield, its attorneys, comes and files this declaration as com- 
mencement of suit, and complains of The Boston Marine Insurance 
Company of Boston, a corporation existing under the laws of the 
State of Massachusetts and a citizen of the State of Massachusetts, 
defendant, doing business in the State of Michigan and having an 
agent in said State and in the eastern district. thereof duly au- 
thorized to receive service of process, according to the laws of Michi- 
pratt, Ina plea of trespass on the case upon promises— 

lor that whereas the said defendant heretofore, to wit, on the 
first day of May, A. D.1883,to wit, at Detroit,in said district, for and in 
consideration of a certain premium, to wit, two hundred and seventy 
270) dollars, secured to be paid to the defendant by a certain 
promissory note for said sum of two hundred and seventy (270) 
dollars, at six months from May first, 1883, which premium 
note was then and a re delivered by the plaintiff to the defendant, 
the receipt whereof is in said policy acknowledged by the said 
defendant, did make, ¢ execute, and deliver to the plaintiff its certain 
policy of insurance, the date whereof is the first day of May, 1883, 
whereby the said defendant did make insurance and cause ten 
thousand dollars to be insured upon the body, tackle, apparel, and 
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other furniture of the iron steamer called the Spartan, of which the 
platntifl was then the sole own r, irom hoon of the first day of 
April, ISS3, to noon of the 30th day of November, 1885, by which 
policy it was declared that, touching the adventures and perils 
which the said defendant insurance company is content to bear and 
take upon itself by said policy, they are of the lakes, rivers, canals, 
jettisons, that should come to the damage of said vessel or any part 
thereof, excepling all perils, losses, misfortunes, or CX penses COlise- 
quent upon and arising from or caused by the following or other 
legally excluded causes, namely, damage that may be done by the 
said vessel to any other vessel or property ; tncompetency of the 
master or insufliciency of the crew or the want of ordinary skill in 
navigating said vessel and in loading, stowing, and securing the 
cargo of said vessel; rottenness, inherent defects, overloading, and 
all other unseaworthiness; theft, barratry, or robbery; charges, 
damage, or loss in consequence of the seizure or detention for or on 
account of an illicit or prohibited trade, or any trade in articles 
coutraband of war; any claim for wages or provisions furnished to 
oflicers or crew while the property insured may be detained by any 
disaster or during subsequent repairs, excepting always services 
rendered in protecting, recovering, and securing the vessels or prop- 

erty covered by said policy; anchors being cast without 
” being properly or sufliciently buoyed ; Laneways and Openh- 

ings through the deck being improperly or insecurely secured 
or protected 

And the plaintiff avers that by said poliey the said defendant, for 
the consideration hereinbefore mentioned, did insure the said plain- 
tiffagainst all loss which might happen to the said steamer during the 
period mentioned in said policy on account of the perils of the lakes, 
rivers, canals, jettisons that should come to the damage of said 
steamer or any part thereof, other than the perils excepted as afore- 
said, from noon of the first day of May, 1553, to noon of the thirtieth 
day of November, 1885, and did thereby agree to pay all losses 
covered by said policy in sixty days after proof of stch loss or dam- 
age and proof of the interest of the assured should be made and pre- 
sented at the oftice of the said defendant. 

And the plaintiffialso avers that after the execution and delivery 
of the suid poliey of insurance as aforesaid, and while the same was 
in full foree and effect, the said steamer Spartan, while on a voyage 
from the port of Fort William, in the Dominion of Canada, to the 
port of Owen Sound, in said dominion, and while crossing Lake 
Superior, was, on the nineteenth day of June, 1885, by and through 
the perils and dangers of the lakes and seas, stranded and became 
hard-aground on the southeast point of Caribou Island, and by 
reason of such stranding and on account of the violence of the winds, 
waves, and currents of the Inke said steamer then and there became 
greatly broken, sunken, and Injured, ana became and Wis totally 
lost and destroved, and was abandoned by the plamtul as a total 
loss, ot all which the sald defendant had notice. 


And plaintiff further avers that at the time of the stranding 
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grounding, loss, and abandonment of said steamer the said plaiutiff 
was the sole, true, and dona fide owner of said steamer; that she was 
of great value, to wit, of the value .of fifty thousand dollars; that 
afterwards due proof of loss and damage sulfered by the plaintiff 
under said policy and of the interest of the plaintiff as the assured 
were presented and served upon the said defendant, and that all the 
conditions and agreements contained in said policy to be kept and 
performed by the piaintiff were kept and performed by the plaintiff; 
that more than sixty days have elapsed since the furnishing of said 
proofs of loss as aforesaid, and that by reason of the premises the 
suid defendant beeame liable to pay to the plaintiff, under its said 
policy, the sum of ten thousand dollars, and being so liable the said 
plaintiff, afterwards, to wit, at Detroit, in said district, promised the 
plaintiff to pay it the said sum of ten thousand dollars when ‘it, the 
said defendant, should be thereunto afterwards requested, yet the said 
defendant, although often requested so to do, has not yet paid the 
plaintiff said sum of ten thousand dollars, or any part thereof. 
And whereas, also, the said defendant, on first day of May, 18883, 
to wit, at Detroit, in said district, for and in consideration of a certain 
premium note for the sum of two hundred and seventy (270) 
dollars, to become due in six months after May first, 1883, which 
said note was delivered by the plaintiff to the defendant, 
6 and the receipt whereof was duly acknowledged by the said 
defendant—it, the said defendant, did make, execute, and de- 
liver to the plaintiff a certain other policy of insurance, dated the 
first day of May, 1883, whereby the said defendant did make in- 
surance and cause ten thousand dollars to be insured upon the body, 
tackle, apparel, and other furniture of the steamer Spartan, of which 
said steamer the said plaintiff was then and at the time of the hap- 
pening of the loss hereinafter mentioned was the sole, true, and bona 
fide owner, and which was of great value, to wit, of the value of 
fifty thousand dollars, from noon of the first day of May, 1883, to 
noon of the thirtieth day of November, A. D. 1583, and by which 
said poliey the said defendant did insure the said plaintiff against 
the adventures and perils of the lakes, rivers, canals, and jettisons 
which should come to the damage of said vessel or any part thereof: 
all losses under said policy by terms thereof being made payable in 
sixty days after proof of said loss or damage and of the amount 
thereof and proof of the interest of the assured should be presented 
at the oflice of said company. And the plaintiff avers that after- 
wards and while said policy was still in full force, to wt, on the 
9th day of June, 15585, said steamer, whilst proceeding upon a 
voyage from the port of Fort William and bound for the port of 
Owen Sound, and while crossing Lake Superior on said voyage, was, 
by the perils and dangers of the lakes, wrecked, and by the stormy 
and tempestuous weather and by the violence of the winds and 
waves broken and totally lost, whereby the said plaintiff suffered a 
loss and damage in the sum of fifty thousand dollars, of all which 
tlie said defendant had notice; that due notice of abandonment and 
proots of loss and of the interest of the plaintiff, as the assured, were 
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presented and served by the plaintiff upon the said defendant, and 
that the said plaintiff in all things duly observed and performed 
all the covenants, conditions, and agreements In said policy on its 
part. to be kept, observed, and performed; that more than sixty 
days have elapsed since sald proots of loss were served and }re- 


sented to the defendant, and that, by reason of the premises and of 


the terms and conditions of said policy, the said defendant became 
liable Lo pay Lo the plaintiff the said Sulin of ten thousand dollars, 
being the amount insured under said policy, and, being so liable, 
the said defendant afterwards, to wit, at Detroit, in said district, 
promised the plaintiff to pay it said sum of ten thousand dollars — 
or any part thereof, to the damage of the plamntifl of twelve thousand 
dollars — note for the sum of two hundred and seventy dollars 
(270.00) to become due in six months after May Ist, 1SS5, which 
said note was delivered by the Owen Sound Steamship Company to 
the defendant, and the receipt whereof was duly acknowledged by the 
said defendant, it, the said defendant, did make, execute, and deliver 
to the Owen Sound Steamship Company, which was then the 
charterer of the steamer “Spartan,” a certain other policy of in- 
suranee, dated the 21st day of April, 1883, whereby the said defend- 
ant did make Insurance and cause ten thousand dollars ($10,000) 
to be Insured Upror the body, tackle, apparel, and other 
furniture of the steamer “Spartan,” loss, if any, payable to 
the plaintiff, of which said steamer the said Owen Sound 
Steamship Company was the charterer, and plaintil! was then and 
at the time of the happening of the loss hereafter mentioned the 
sole, true, and dona fide owner, and which was of great value, to wit, 


~] 


of the value of fifty thousand doliars. from noon of the first day of 


May, ISS3, to noon of the 50th dav of November, A. D. 1585, and 
by which said policy the said defendant did insure the said plaintiff 
against the adventures and perils of the lakes, rivers, eanals, and 
jettisons Which should come to the damage of said vessel or any part 
thereof, all losses under said poliey, bv the terms thereof, being made 
payable in sixty days after proof of said loss or damage and of the 
amount thereof and proof of the interest of the assured should be 
presented at the office of said COMPANY | and the plaratith furthes 
says that afterwards and while said policy was still in foree, to wit, 
on the 1th day of June, 1585, said steamer, while proceeding upon 


a voyage from the port of Fort William and bound for the port of 


Owen Sound, and while crossing Lake Superior on said voyage, was, 
by the perils and dangers of the lakes and by the force and violence 
of certain waves and winds and stormy weather, stranded upon cer- 
tain rocks and shoals at or near Cariboo Island, so called, and thereby 
became and was greatly strained, broken, shattered, damaged, and 
spoiled, and was in great danger of being totally destroyed ; that to 
rescue satd steamer from her stranded condition it became necessary 
to employ divers, steam-tugs, steam-pumps, and other appliances, 
ana iter the said steamer Was gotten oll of sald rocks and from her 
stranded situation said steamer was then and there necessarily forced 
and obliged LO proceed and did proceed to the port of Detroit, and 
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was there repaired, and in consequence of which said several prem- 
ises and of the charges and expenses occasioned thereby the plain- 
tiff necessarily suffered and sustained an average loss, to wit, an 
average loss of SO per cent. upon the value of said steamer, due the 
assured aforesaid, and in consequence thereof the defendant then 
and there became liable to pay to the said plaintiffa certain sum of 
money, to wit, the sum of ten thousand dollars ($10,000), being its 
proportion of the said average loss for and in respect of the said 
sum of ten thousand dollars ($10,000), so by it assured as aforesaid, 
of all which said premises the said defendant afterwards, to wit, on 
the day and year last aforesaid, to wit, Detroit, in said county, had 
notice. 

And whereas also the said defendant, on the 21st day of April, 
1SS5, to wit, at Detroit, in said county, for and in consideration of a 
certain premium note for the sum of two hundred and severty dol- 
lars ($270.00), to become due in six months after May Ist, 1888, 
which said note was delivered by the Owen Sound Steamship Com- 
pany to the defendant and the receipt whereof was duly acknowl- 
edged by the said defendant, it, the said defendant, did make, exe- 
cute, and deliver to the Owen Sound Steamship Company, which 
was then the charterer of the steamer “Spartan,” a certain other 
policy of insurance, dated the 21st day of April, 1885, whereby said 
defendant did make insurance and cause ten thousand dollars 

(10,000) to be insured upon the body, tackle, apparel, 
S and other furniture of the steamer “Spartan,” loss, if any, 

pavable to the plaintiff, of which said steamer the Owen 
Sound Steamship Company was the charterer, and piaintiff was then 
and at the time of the happening of the loss hereinafter mentioned 
the sole. true, and bona fide owner, and which was of great value, 
to wit, of the value of fifty thousand dollars ($50,000), from noon of 
the last dav of May, 1883, to noon of the SOth day of November, 
A. D. 1883, and by which said policy the said defendant did insure 
the said plaintiff against the adventures and perils of the lakes, riv- 
ers, canals, and jettisons which should come to the damage of said 
vessel or any part thereof, all losses under said policy, by the terms 
thereof, being made payable in sixty days after proof of said loss or 
damage and of the amount thereof and proof of the interest of the 
assured should be presented at the office of said company: and the 
plaintiff further says that afterwards and while said policy was still 
in foree, to wit, on or about the. 10th day of June, 1583, the said 
steamer, while proceeding upon a voyage from the port of Fort Wil- 
liam and bound for the port of Owen Sound and while crossing Lake 
Superior, on said voyage, was, by and through the foree and violence 
of certain winds, waves, and stormy weather and by the perils and 
dangers of the lakes, driven against certain rocks, and did thereby 
founder and become stranded, and sank at or near Cariboo Island, 
so called, and was thereby greatly strained, broken, shattered, dam- 


aged, and spoiled, and was in eminent /imminent] danger of being 
totally destroyed, and that in order to rescue said steamer and repair 


the damage done to said steamer it was necessary to employ divers, 
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steam-tugs, steam-pumps, and other wrecking apparatus and appli- 
ances and to transport said steamer to the port of Detroit in order 
to repair the damage; that the cost of raising and rescuing said 
steamerand to repair the damage aforesaid amounted toa large sum, 
to wit, the sum of forty thousand dollars ($40,000), and that the 
amount which the insurers on said steamer would be liable to pay 
on account of the said expense and damage under an adjustment of 
a partial loss would exceed one-half of the amount by them insured, 
and amounted to a construetive total loss of said steamer, and that 
thereupon the plaintiffs abandoned said steamer to the said insur- 
ers, of all which the said defendants had notice, and that by reason 
of the premises the said defendant beeame liable to pay to the plain- 
tiff said sum of ten thousand dollars ($10,000), being the suin by it 
insured as aforesaid; of all which said premises the said defendant 
afterwards, to wit, on the day and year last aforesaid, had notice. 

lor that whereas, also, the defendant heretofore, to wit, on the first 
day of April, A. D. 1554, at Detroit, in said county of Wayne, was 
indebted to the plaintiff in the sum of — dollars for the price and 
value of goods then and there sold and delivered by the plaintiff to 
the defendant at its request, 

And in a like sum for the price and value of work then and there 
done and materials for the same provided by the plaintiff for the 
defendant at its request. 

And in a like sum for money then and there lent by the plaintiff 
to the defendant at — request. 

And in a like sum for money then and there paid by the plain- 

tiff for the use of the defendant at its request. 
) And in a like sum for money then and there received by 
the defendant for the use of the plaintiff. 

And in a like sum for money then and there found to be due from 
the defendant to the plaintiffon an account stated between them. 

And thereupon the said defendant afterwards, and on the day and 
year aforesaid, in consideration of the premises, respectively, then, 
and there promised the plaintifl LO pay it the said several sums of 
money, respectively, on request; yet the said defendant has disre- 
garded said promises and has not, although often requested so to 
do, paid any of the sums of money, or any part thereof, LO the plain- 
tif’s Damage of twelve thousand dollars ; therefore it brings suit, ete. 

MOORE &- CANFIELD, 
Plaintiji 8 Attorneys. 


In the Cireuit Court of the County of Wavne. 
The Ricnecreu AND ONTARIO NAVIGATION Company 
vs. 

Tue Boston Marine [INSURANCE Company. 


STaTe OF MICHIGAN, | 
County of Wayne, |. 


’ 
so 


Henry A. Mandell, being duly sworn, deposes and says that on 
the Oth day ot April, ISS4. he served the declaration filed in the 


re 
. 
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above-entitled cause and hereto attached on Frank O. Davenport, 
the attorney authorized by the defendant above named to accept 
service of process issued against said defendant in the State of Mich- 
igan, by delivering him personally a true copy of said declaration, 
with rule to plead endorsed thereon as is endorsed on the declara- 
tion attached hereto. 


HENRY A. MANDELL. 


Subseribed and sworn to before me this 9th day of April, 1884. 
JESSE P. WARNER, 
Notary Public, Wayne Co., Mich, 


10 STATE OF MICHIGAN, 88 
The Circuit Court for the County of Wayne. 


Tne Boston Marine INSURANCE Company, Defendant, 
ads. 
Tne RicHeLiev AND ONTARIO NAVIGATION CompANy, Plaintiff. 


The defendant, The Boston Marine Insurance Company, by May- 
nard & Swan, its attorneys, comes and demands a trial of the matters 
set forth in the plaintiff's declaration. 

MAYNARD & SWAN, 
Attorneys for Defendant. 


Pleese to take notice that the said defendant will, on the trial of 
this cause, insist upon and give in evidence under the general issue 
above pleaded that before and at the time of the commencement of 
this suit the said plaintiff was and still is indebted to the said de- 
fendant in the sum of ten thousand dollars for the price and value 
of coods before then sold and delivered by the defendant to the 
plaintiff at plamtiff’s request. 

And in a like sum for the price and value of work then done and 
materials for the same provided by the defendant for the plaintiff 
at plaintiff's request ; 

And in a like sum for the price and value of work then done by 
the defendant for the plaintiff at plaintiff’s request ; 

And in a like sum for the money then lent by the defendant to 
the plaintiff at plaintiff’s request ; 

And in a like sum for money then paid by the defendant for 
plaintiff at plaintiff’s request ; 

And in a like sum for money then received by the plaintiff for 
the use of the defendant ; 

And in a like sum for money then found to be due from the 
plaintiff to the defendant on an account stated between them ; 

And in a like sum for the use of money then due from the plain- 
tiff to the defendant and by the defendant forborne to the plaintiff 
at plaintiff’s request : 

Which said several sums of money, or so much thereof as will be 
sufficient for that purpose, the said defendant will set off and allow to 
the plaintiff against any demand or demands of said plaintiff, to be 
2— 296 
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proved by plaintiff on said trial, and have the balance certified 
defendant’s favor. 
Dated the third day of May, 1SS4 
Yours, ete., MAYNARD & SWAN, 
Attorneys for Lk fe ndant. 
Messrs. Moore & Canfieid, attorneys for plaintiff. 


1] Circuit Court for the County of Wayne. 


The Rrenevrreu AND ONTARIO NAVIGATION COMPANY, ) 
Plaintiff, | 2 
Tur Boston Marine INSURANCE Company, Defendant. J 


To the honorable the circuit court for the county of W ayne : 


The pe tition of The Boston Marine Insurance Company, defend ant 
in the above-entitled cause, respectfully shows— 

That this suit was commenced on or about the eighth day of 
\pril, A. D. 1884, in the said cireuit court for the county of Wayne 
by the above-named Richelieu and Ontario Navigation Company, as 
plaintiff, against your petitioner, as defendant, and that the next 
term of this court, commencing Tuesday, September 16, 1884, is the 
term at which this cause could be first tried sinee the commence- 
ment of this suit. 

. That the said plaintiff is and was at the time said suit was 
commenced a citizen of the Dominion of Canada and an alien. 

That your petitioner is and was at the time said suit was com- 
menced a corporation organized and existing under the laws of the 
State of Massachusetts, having its principal office in said State, and 
is, Within the meaning of the acts of Congress, a citizen of the said 
State of Massachusetts. 

That the said plaintiff claims in the declaration in this suit 
damages against your petitioner the sum of twelve thousand dollars, 
and that the matter in dispute in said suit exceeds the sum of five 
hundred dollars, exclusive of costs, and that this cause can be fully 
and finally determined in the circuit court of the United States for 
the eastern district of Michigan. 

3. That your petitioner, the said defendant, is ready and willing 
to give good and sufficient surety as this court may direct for doing 
all the aets and things required to be done by the provisions of law 
upon the removal of the said suit into the circuit court of the United 
States, and offers herewith the bond of your pe titioner, as prine Ips al, 
and Ifenry H. Swan, as surety, in the penal sum of five hundred 
dollars, conditioned that your petitioner a ill enter in the next cir- 
cuit court of the United States for the eastern district of Michigan, 
oi the first day of its next term or session, copies of all process, 
pleadings, and other proceedings in the seid suit and doing such 
other appropriate acts as by the acts of C ongress are required to be 
done upon the remov: al of a suit into the said circuit court of the 

United States. 
1? Wherefore your petitioner prays that the said bond may 
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be accepted as good and sufficient surety according to the 
suid provisions of law; that your petitioner may have leave to re- 
move the said cause into the said cireuit court of the United States, 
pursuant to the statute in such case made and provided, and that 
all further proceedings in this court may be stayed; and your pe- 
titioner will ever pray, Xe. 

THE BOSTON MARINE INSURANCE 
COMPANY, 
By MAYNARD & SWAN, Its Attorneys. 


MAYNARD & SWAN, 
Di fendant’s Attorneys 


Know all men by these presents that we, The Boston Marine In- 
surance Company of Massachusetts, as principal, and Henry H. Swan, 
of Detroit, Michigan, as surety, are held and firmly bound unto the 
Richelieu and Ontario Navigation Company in the sun of five 
hundred dollars, lawful money of the United States of America, to 
be paid to the said Richelieu and Ontario Navigation Company, its 
successors or assigns; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, and 
each of them, firmly by these presents. 

Sealed with our seals. Dated the tenth day of September, A. D. 
1SS4. 

Whereas the said Richelieu and Ontario Navigation Company, 
as plaintiff, has commenced against The Boston Marine Insurance 
Company, as defendant, a certain suit in the circuit court for the 
county of Wayne; and whereas the said defendant has filed its 
petition in the said cireuit court for the removal of said suit into 
the next circuit court of the United States for the eastern district of 
Michigan: 

Now, therefore, the condition of this obligation is such that if 
the above-named Boston Marine Insurance Company shall enter or 
cause to be entered in the said circuit court of the United States, 
on the first day of its next term or session, copies of all process, 
pleadings, and other proceedings and a true copy of the record in 
the said suit, and do and cause to be done such other appropriate 
acts as are required to be done upon the removal of a suit into the 
circuit court of the United States, and shall pay all costs that may 
be awarded by the said cireuit court if such court shali hold that 
such suit was wrongfully or improperly removed thereto, then the 
above obligation shall be void ; otherwise it shall remain in full 
force and virtue. 

THE BOSTON MARINE INSURANCE 
COMPANY OF MASSACHUSETTS,  [L. s. 
By MAYNARD anp SWAN, [ L. . 
Its Attorneys-in- Fact. 
HENRY H. SWAN [L. s. | 
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13 STATE OF MICHIGAN,  } 
pyre - 88 
County of Wayne, j 
The surety named in the foregoing obligation, being duly sworn, 
deposes and says that he is a resident of the State of Michigan and 
is worth the sum of two thousand dollars over all just debts and lia- 
bilities in real estate, subject to execution in said county of ——. 


. 


Subscribed and sworn to before me this — day of ——, 1884. 


Circuit Court for the County of Wayne. 


Tue RicheLiev AND ONTARIO NAVIGATION Company, Plaintiff, 
Us 


Tue Boston MARINE INSURANCE Company, Defendant. 


Please take notice that we are retained for the defendant in the 
above-entitled cause, and that upon the petition of the said defend- 
ant and the bond accompanying the same, and copies of which said 
petition and bond are hereto annexed and upon the files and records 
of said cause, we shall move the said court on the fifteenth day of 
September, A. D. 1884, at the opening of court in the morning of 
said day or as soon thereafter as counsel can be heard, for an order 
staying all proceedings in the said suit and for leave to remove the 
same to the cireuit court of the United States for the eastern district 
of Michigan, as prayed in the said petition. 

MAYNARD & SWAN, 
Defendant's Attorneys. 


To Messrs. Moore & Canfield, plaintiff’s attorneys. 


| | Ata sessIoOn of the cireult court for the county of Wayne, 
convened and held at the circuit court room, in the city of 
Detroit, onthe 15th day of September, in the vear one thousand eight 
and hundred eighty-four. 
Present: Hon Wilham Jennsion, lon. John J. Speed, Hon. F. H. 
Chambers, cireult judges. 


Tne RICHELIEU AND ONTARIO NAVIGATION COMPANY 
iis 


THe Boston Marine INsuRANCE COMPANY. 


On reading and filing petition for removal of this cause to the 
circuit court of the United States for the eastern district of Michigan, 
and it appearing therefrom that it is a proper cause for removal, and 
on motion of Maynard and Swan, attorneys for petitioner, ordered 
that said petition and bond filed therewith be accepted, and that no 
further proceedings be had in said suit in this court, but that the 
saine be removed, as in said petition prayed. 


YS Reed 


Endorsed: 7137. Richelieu & Ontario Navigation Co. vs. Boston 
Marine Ins. Co. Transeript from Wayne circuit court. Filed Nov. 
13, ISS-t. Walter S. Harsha, clerk. 
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15 Order Entering Ceuse in This Court. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Friday, the 
fourteenth day of November, in the year one thousand eight hun- 
dred and eighty-four. 

Present: The Honorable Henry b. Brown, district judge. 


Ture Rrenevtieu & Ontario NAVIGATION CoMPANY 
Us. 
Ture Boston Marine INSURANCE COMPANY. 


Case removed from Wayne county. 


On filing a transeript of all papers filed and proceedings had in 
the circuit court for the county of Wayne, and on motion of May- 
nard & Swan, attorneys for defendant, it is ordered that said cause 
be, and the same is hereby, duly entered in this court as of the first 
day of the present term. 


16 Security for Costs. 


Circuit Court of the United States for the Eastern District of 
Michigan. 


Tne Ricneviev & Ontario Navigation Company, Plaintiff, 
Us 


Tue Boston Marine INSURANCE Company, Defendant. 


I, Stephen B. Grummond, acknowledge myself security for all 
costs for which the defendant may become liable in this suit. 


S. B. GRUMMOND. 
Detroit, November llth, A. D. 1884. 


Isndorsed : No. 7137. U.S. cireuit court, E. D. Mich. Riche- 
lieu & Ontario Navigation Company vs. The Boston Marine Ins. 
Co. Security for costs. Filed in clerk’s office Nov. 14,1884. Walter 
S. Harsha, clerk. 


17 Motion for Consolidation, &e. 


Cireuit Court of the United States for the Eastern District of 
Michigan. 


THe Ricnetievu & Ontario NAVIGATION COMPANY 
vs. 
Tue Boston Marine INSURANCE CoMPANY. 


Tne Ricuevigtu & Ontario NAVIGATION COMPANY 
is 


Tur Union Insurance Company OF PHILADELPHIA. 
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The Ricuetireu & Ontario NAVIGATION COMPANY 
rs. 
The INSURANCE COMPANY OF THE STATE OF PENNSYLVANIA, 
and 
The Ricuernieu & Onrartio NAVIGATION COMPANY 
is, 


THe CONTINENTAL INSURANCE COMPANY 


Please to take notice that on Monday, December loth, 1884, at 
the opening of court on that day, the defendants in the above- 
entitled causes will ask the court that the same may be consolidated 
upon the grounds stated in the motion, with a copy of which you 
are herewith served, and upon the affidavit filed in support thereof, 
a copy of which Is hereto attached 

MAYNARD & SWAN, 
Attorneys for Defendants. 


To Moore W Canfield, attorneys for plaintiff. 
Detroit, December 13, 1SS4. 


IS Circuit Court of the United States for the Eastern District of 
Michigan. 


Tue Ricuenrev & Onrarto NAVIGATION COMPANY 
US. 
Tue Boston Marine [INSURANCE COMPANY. 


Tue Ricueniev & ONTARIO NAVIGATION COMPANY 
is. 
The Unton [NsurRANCE COMPANY OF PHILADELPHIA. 


Tue Ricuenmeuv & ONTARIO NAVIGATION COMPANY 
a. 


The INsuRANCE COMPANY OF THE STATE OF PENNSYLVANIA 
and the 


RicHueLIeu & Onrarro NAVIGATION COMPANY 
is 


Tuk CONTINENTAL INSURANCE COMPANY. 


Now come the said defendants in the above-entitled cause, viz., 
The Boston Marine Insurance Company, The Union Insurance Com- 
pany of Philadelphia, The Insurance Company of the State of Penn- 
sylvania, and The Continental Insurance Company, by Maynard & 
Swan, their attorneys in said several causes, and move the court 
that said above-entitled causes may be consolidated under the pro- 
visions of section 921 of the Revised Statutes of the United States. 
This motion is based upon the files and records in said several 
causes and the affidavit of Henry H. Swan filed in support of this 
motion. 

MAYNARD & SWAN, 
Allorneys for the Above- Named Defendants 
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Henry H. Swan, being duly sworn, deposes and says that he is an 
attorney of this court and a member of the firm of Maynard & 
Swan, which said firm are the attorneys of record for the defendants 
in each of the above-entitled causes. 

Deponent further says that the above-entitled causes are brought 
by the plaintiff therein named to recover from the defendants in 
said causes the respective amounts alleged to have been insured by 
each of said several defendants upon the steamer (Spartan), which 
the defendants claim to have been stranded and lost within the 
ricaning of said policies on or about the 19th day of June, 1883, 
and that each of said suits are causes of like nature and relate to 
the same questions within the meaning of section 921 of the Revised 
Statutes of the Umited States. 

HENRY H. SWAN. 

Subscribed and sworn to before me this 13th day of December, 
A. D. 1884. 

KE. H. SELLERS, 
Notary Public, Wayne County, Michigan. 


Endorsed: No. 7137. U.S. cireuit court for the eastern district of 
Michigan. The Richelieu and Ontario Navigation Co. vs. The Bos- 
ton Marine Ins. Co. et al. Motion for consolidation of causes and 
affidavit with copy — notice. Filed Dec. 13, 1854. Walter 8. Harsha, 
clerk. 


20) Order Denying Motion for Consolidation. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Monday, 
the fifteenth day of December, in the year one thousand eight hun- 
dred and eighty-four. 

Present: The Honorable Henry B. Brown, district judge. 


RicMELIEU & ONTARIO NAVIGATION Co. 

is 
Boston MARINE INSURANCE Co. 

Rrienetieu & Ontario NAVIGATION Co. 

DS. 
INSURANCE Co. @F STATE OF PENNSYLVANIA. 

Rremencieu & OnTarRIO NAVIGATION Co. 

is. 


UNION INSURANCE COMPANY. 


Ricnentrev & ONTARIO NAVIGATION Co. 


is, 


CONTINENTAL INSURANCE Co. 


A motion on behalf of the defendants for the consolidation of these 
causes is argued by counsel for respective parties and denied. 
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} 
yA Motion for Ord ¢ AD Abide Py sull of fjne Suat, Ac. & 
Circuit Court of the United States for the Eastern District of 
Michigan. 
Tune Rienecieu & Onrarto NAVIGATION COMPANY 
a. 
Tune Boston MARINE INSURANCE COMPANY. 
Toe Ricuenrev & Ontario NAVIGATION CoMPANY 
is. 
Toe Unton INSURANCE CompANY OF New York. 
Toe Ricuentieu & ONTARIO NAVIGATION COMPANY 
vs. 
THe CONTINENTAL INSURANCE COMPANY OF New York. f 
} 
Tue Rrienecreu & ONTARIO NAVIGATION COMPANY : 
is. 
Tut INSURANCE COMPANY OF THE STATE OF PENNSYLVANIA. 
Please to take notice that on Friday, December the 19th, 1554, at 
the opening of court on that day, the defendants in the above-en- 
titled causes will ask the court that the order, a copy of which you | 
are herewith served, may be entered in each of said causes. ) 
MAYNARD & SWAN, : 
Attorneys for Defeudants. 
To Moore & Canfield, attorneys for plaintiffs. | 
29 Cireuit Court of the United States for the Eastern District of 
Michigan. 
The Rienetireu & ONTARIO NAVIGATION COMPANY ) 
ve. 
Tue Boston MARINE INSURANCE COMPANY. 
Tue Rieneviev & Ontario NAVIGATION COMPANY 
US, 
The Unxron Insurance Company Or PHILADELPHIA. 
Tore Ricnenmeu & Ontario NAVIGATION COMPANY 
: vs. ‘ 
Tur CONTINENTAL INSURANCE ComMPANY OF NEw YOrK. ' 
Tue Ricuertiev & Ontario NAVIGATION COMPANY 
Us, . 
Tne INSURANCE COMPANY OF THE STATE OF PENNSYLVANIA. 
’ 
And now come the said defendants, The Boston Marine Insur- l 


ance Company, The Continental Insurance Company of New York, . 
The Insurance Company of the State of Pennsylvania, and The 
Union Insurance Company of Philadelphia, and move the court, 
under the provisions of section 921 of the Revised Statutes of the 
United States, that in each of the above-entitled causes the following 
order may be entered, viz: That all the above-entitled causes abide 
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the event and final determination of that one of said causes in which 
the plaintiff may elect to prepare the evidence and go to trial; and 
that if verdict and judgment in the case so tried shall be in favor of 
the plaintiff, verdict and judgment shall be entered against each of 
the several defendants in the above-entitled causes for such damages 
as might be awarded upon a verdict for plaintiff .in each of said 
causes if tried; and that if verdict and judgment in the cause so 
elected to be tried by plaintiff as above provided be in favor of the 
defendant therein, that verdict and judgment be also entered in 
each of said above-entitled causes in favor of the several defendants 
above named : 

Provided, however, That nothing in this order or in the judgment 
which may be entered in any or all of said causes shall affect or 
impair the right of the parties, plaintiffs or defendants, in each of 
said causes to move for a new trial thereof, take out a writ of error, 

or otherwise review all such judgments as may be entered 
20 under this order, “ or that such other order may be made in 

said causes under said section 921 as will obviate unnecessary 
costs in said causes. ‘This motion is based upon the files and records 
in said several causes and the aflidavit of Henry H. Swan, filed in 
support of this motion. 

MAYNARD & SWAN, 
Attys for Above-Named Defendants. 


24 MASTERN District oF MICHIGAN, 88: 


Henry H. Swan, being duly sworn, deposes and says that he is 
an attorney of this court and a member of the firm of Maynard & 
Swan, which said firm are the attorneys of record for the defendants 
in each of the above-entitled causes. 

Deponent’ further says that all the above-entitled causes are 
brought by the plaintiffs therein named to recover from the defend- 
ants in said causes the respective amounts alleged to have been tn- 
sured by each of said several defendants upon the steamer “Spartan,” 
which the defendants claim to have been stranded and become a 
total loss, within the meaning of said policies, on or about the 19th 
day of June, A. D. 18583, and that each of said suits are causes of 
like nature and relative to the same questions within the meaning 
of section 921 of the Revised Statutes of the United States, and that 
each of said causes are brought by the plaintiff against the several 
defendants above named ; that the attorneys of said plaintiff in said 
cause are Moore & Canfield, of Detroit, Michigan. 


HENRY H. SWAN. 


Subscribed and sworn to before me this 18th day of December, 

A. D. 1884. 
HERSCHEL WITITAKER, 
Notary Public, Wayne County, Michigan. 

Endorsed: No. 7157. U.S. cireuit court for the eastern district of 
Michigan. The Richelieu & Ontario Navigation Company vs. The 
Boston Marine Ins. Co. et a/. Motion for order and affidavit with 
copy of notice. Filed Dec. 19th, 1884. Walter S. Harsha, clerk. 
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ZY) Order to Abide Result of One Surat. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, 1n the city of Detroit, on Tuesday, 
the tenth day of February, in the year one thousand eight hundred 
and eighty-five. 

Present: The Honorable Henry B. Brown, district Judge. 

The Rienenreu & ONTARIO NAVIGATION COMPANY 
us 


Tue Boston MARINE INSURANCE COMPANY 


Tue Riesenrev & Ontario NAVIGATION COMPANY 
is. 


The Unrow Insurance Company or New York. 


Tue Ricuevtieu & ONTARIO NAVIGATION COMPANY 
is 


THe CONTINENTAL INSURANCE COMPANY OF NEw YORK. 


Toe Ricnentreu & ONTARIO NAVIGATION COMPANY 
i's. 
Tune Insurance CoMPANY OF THE STATE OF PENNSYLVANIA. 
[1 these causes, on motion of Maynard & Swan, of counsel for the 
defendants, after hearing Mr. F. Hf. Canfield, of counsel for plaintiff, 
it is ordered that all of the above-entitled causes abide the event and 


final determination of that one of said causes in which the plaimtill 


may elect to prepare the evidence and go to trial, and that if verdict 


and judgment in the case so tried shall be in favor — the plaintiff 


verdict and jud: 
defendants in the above-entitled causes for such damages as might 
be awarded upon a verdict for plaintiff in each of said causes if tried, 
and that if verdict and judgment in the cause so elected to be tried 
by plaintiff, as above provided, be in favor of the defendant therein 
that verdict and judgment be also entered in each of the said above- 
entitled causes in favor of the several defendants above named: Pro- 
vided, however, hat nothing in this order or in the judgment which 
may be entered in any or all of said causes shall affect or impair 
the rights of the parties, plaintiffs or defendants, in each of said 
causes to move for a new trial thereof, to take outa writ of error, 
or otherwise review all such judgments as may be entered under 
this order. 

The court reserved the right to qualify or modify this order here- 
after. 
WAR Trial 

At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Tuesday, 
the tenth day of February, in the year one thousand eight hundred 
and eighty-five. | 

Present: The Honorable Henry b. Brown, district judge. 


ement shall be entered against each of the several 
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Tue Ricweviev & ONTARIO NAVIGATION COMPANY 
i's 


Tue Boston MARINE INSURANCE COMPANY. 


The parties in this cause being in court by their respective attor- 
neys ready for trial, thereupon comes a jury, namely, J. Elisha 
Winder, James <A. Tiller, Norris O. Seeley, George Irwin, William 
T. Baer, James F. Brown, Daniel H. Covel, George C. Wyllis, Cor- 
nelius Hl. Bresnahan, Harvey H. Hitehcock, Martin P. Stockwell, 
and William Thorn, good and lawful men, who, being duly chosen, 
tried, and sworn well and truly to try the issue between the parties, 
sit together and hear a portion of the evidence in the case. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room,in the city of Detroit, on Wednesday, 
the eleventh day of February, in the year one thousand eight hun- 
dred and eighty-five. 

Present: The Honorable Henry B. Brown, district judge. 


Tue Ricuetiev & Ontario NAVIGATION COMPANY 


Tuk Boston MARINE INSURANCE COMPANY. 


In this cause the jurors heretofore impaneled and sworn come 
into court again and sit together and hear further evidence in the 
Case, 


> hers Trial ( ontinued. 


ma A 

At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Thursday, 
the twelfth day of February, in the year one thousand eight hun- 
dred and eighty-five. 

Present: The Honorable Henry b. Brown, district judge. 


Tue Ricuevieu & ONTARIO NAVIGATION COMPANY 
is 


THe Boston Marine [INSURANCE COMPANY. 


In this cause the jurors heretofore impaneled and sworn come 
into court again and sit together and hear further evidence in the 
case. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the citv of Detroit, on Friday, 
the thirteenth day of February, in the year one thousand eight 
hundred and eighty-five. 

Present: The Honorable Henry b. Brown, district judge. 


Tue Ricuetievu & ONTARIO NAVIGATION COMPANY 
is. 


Tur Boston MARINE INSURANCE COMPANY. 
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In this cause the jurors heretofore impaneled and sworn come 
Into court again and sit together and hear further evidence in the 
case. 


Ata session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Saturday, 
the fourteenth day of February, in the year one thousand eight 
hundred and ei ighty- five. 

Present: The Honorable ITenry Lb. Brown, district judge. 


The Ricuevreu & Ontario NAVIGATION COMPANY 
iS, 


Tue Boston MARINE INSURANCE COMPANY. 


In this cause the jurors heretofore impaneled and sworn come 
into court again and sit together and hear the arguments of counsel 
In part. 

25 Verdict. 


At a session of the circuit court of the United States for the eastern 
district of Michigan, continued and held, pursuant to adjournment, 
at the district court room, in the city of Detroit, On Monday, the 
sixteenth day of February, in the year one thousand eight hundred 
and eighty-five. 

Present: The Honorable Henry B. Brown, district judge. 


THe Ricuenrev & ONTARIO NAVIGATION COMPANY 
i's. 


Tue Boston Marine INSURANCE COMPANY. 


In this cause the jurors heretofore impaneled and sworn come 
into court again and sit together and after hearing the conclusion 
of the argumeuts of counsel and the charge of the court retire 
under the charge of an officer of the court, duly sworn for that pur- 
pose, to consider of their verdict to be given, and after being absent 
for a time return into court and say upon their oath that the said 
defendant did not undertake or promise in manner and form and [as] 
the said plaintiff bath in its declaration in this cause complained 


against it. 

At a session of the circuit court of the United States for the eastern 
district of Michigan, continued and held, pursuant to adjournment, 
at the district court room, in the city of Detroit, on Tuesday, the 
seventeenth day of lebruary, In the Vear one thousand eight hun- 
dred and eighty-five. 

Present: The Honorable Henry b. Brown, district judge. 


The Ricuetreu & Ontario NAVIGATION COMPANY 
Ss. 
Tue Boston Marine INsuRANCE COMPANY. 
In this cause, on motion of Moore & Canfield, attorneys for plain- 
tiff, the time to move for a new trial is extended twenty days. 


4 
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And on like motion it is further ordered that the time to settle 
a bill of exceptions be, and the same is hereby, extended thirty days 
ufter decision of motion for new trial. 


20 Time Eaxtended, «ec. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Tuesday, 
the tenth day of March, in the year one thousand eight hundred and 
eighty-five. 

Present: The Honorable Henry b. Brown, district judge. 


Tue Ricugeuieu & Ontario NAVIGATION COMPANY 
iis 


Boston Marine Ins. Co. 


In this cause, on motion of Mr. Canfield, of counsel for plaintiff, 
it is ordered that the time to move for a new trial be, and the same 
is hereby, extended ten days. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Tuesday, 
the seventeenth day of March, in the year one thousand eight bun- 
dred and eighty-five. 

Present: The Ilonorable Henry Lb. Brown, district judge. 


Tue Ricunentiev & Ontario NAVIGATION CoMPANY 
is 


Boston Marine Ins. Co. 


On motion of Mr. F. H. Canfield, attorney for plaintiff, it is or- 
dered that the time to move for a new trial be, and the same is 
hereby, extended ten days. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Wednes- 
day, the twenty-third day of September, in the year one thousand 
elght hundred and eighty-five. 

Present: The Honorable Henry b. Brown, district judge. 


Tuer Ricuetieu & Ontario NAVIGATION COMPANY 


THe Boston Marine Ins. Co. 
iy consent of counsel this cause is continued for trial until next 
term. 
30) Motion for New Trial Denied and Judgment Entered. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Wednes- 
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day, the twenty-eighth day of October, in the year one thousand 
eight hundred and eighty-five. 

Present: The Honorable Henry B. Brown, district judge. 


The Ricuevieuv & Ontrarto NAVIGATION COMPANY 
Us, 
Tue Boston Marine [NSuRANCE COMPANY. 


In this cause a motion by the plaintiff for a new trial is argued 
by counsel for respective parties and submitted. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, In the city of Detroit, Oll Monday, 
the eighth day of February, in the year one thousand eight hun- 
dred and elghity-six. 

Present: The Honorable Henry B. Brown. 


Tue Rieuetieu & Ontario NAVIGATION COMPANY 


Tue Boston Marine [NsuRANCE COMPANY. 


In this cause a motion by plaintiff for a new trial having been 
heretofore argued and submitted and due deliberation having been 
thereupon had, it is by the court vow here ordered that said motion 
be, and the same is hereby, denied. 

And the jury by whom the issue in this cause was tried having 
rendered a verdict therein in favor of the defendant, now, on motion 
of Maynard & Swan, attorneys for the defendant, it is by the court 
now here considered that the said plaintiff take nothing by its suit, 
and that the defendant do go thereof without day ; and it 1s further 
considered that the said defendant do recover against the said plain- 
tiff its costs and charges by it about its defense in this behalf ex- 
pended, to be taxed, and that said defendant have execution there- 
lor. 


ol Opinion of Judge Brown. 


Tue RicnheLreU AND ONTARIO NAVIGATION COMPANY 
iis 


The Boston MARINE INSURANCE COMPANY. 
On motion for new trial. 


This was an action upon a policy of insurance, whereby the de- 
fendant insured the steamer Spartan in the sum of $10,000 against 
all losses occasioned by perils of the sea, “ excepting all perils, losses, 
misfortunes, or expenses consequent upon and arising from or caused 
by the following or other legally-excluded causes, viz., damages that 
may be done by the vessel hereby insured to any other vessel or prop- 
erty ; Incompetency of the master or insufficiency of the crew or want 
of ordinary care and skill in navigating said vessel and in loading, 
stowing, and securing the cargo of said vessel; rottenness, inherent 
defects, overloading, and all other unseaworthiness, theft, barratry, 
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or robbery.” At the-time of the loss the Spartan was in the service 
of the Owen Sound Steamship Company, which had chartered her 
from the plaintiffin this case. ‘The loss occurred June 19, 1883, while 
the steamer was bound upon ler trip from Silver Islet, upon the north 
shore of Lake Superior, to Owen Sound, Ontario. When she left her 
port of departure the weather was fair and the steamer took a direct 
course for Whitefish Point, by way of Passage Island. Midway be- 
tween Silver Islet and Passage Island a dense fog arose, which con- 
tinued more or less thick until the time of the stranding. She passed 
Passage Island in safety, and about 8 o'clock in the evening of the 
ISth was put upon a course which should have carried her about 
seventeen miles south of Caribou Island. Her navigation was left 
in charge of the second mate, Mr. Ilarbottle, who remained on watch 
until about half-past 1 o'clock in the morning of June l%th. Capt. 
McGregor, the master, had retired to his berth about 8 o’clock in the 
evening, after committing the charge of the vessel to Mr. Harbottle 
and giving that officer the following written instructions for the 
navigation of the steamer. “ If it continues thick at 100’clock p.m. 
keep her 8S. E. by E. until 3 a. m., then keep her S. E. by E. § E., 
small, ete.; if it clears continue on your course 8S. E. by E. } E.” 
The fog continued dense during the second mate’s watch and the 
steamer, under the instructions given, was run at full speed on the 
prescribed course, which was a quarter of a point more southerly 
than usual. About half-past 1 o'clock the first mate, Mr. Waggoner, 
came on watch and relieved Harbottle, the second mate. The vessel 
was then running at full speed. ‘The weather was thick and the fog 
dense,and so continued all night. Shecontinued to run, at the rate 
of about 15 miles an hour, in a fog so dense that “ you could 
32 not see anything—you could not see the length of the boat,” as 
Waggoner stated it—until about 2.20 a. m., somewhat less than 
an hour after the change of watch, when she stranded on Caribou 
Island and brought up about 400 feet from the shore. ‘The weather 
was still so thick that the land could not be seen. ‘There was no 
lookout maintained on the steamer and on [no] soundings taken, 
and the testimony indicated that “if the vessel had been running at 
half speed she might have been backed off.” The defences were that 
the losses were oceasioned (1) by the want of ordinary care in the 
navigation of the vessel ; (2) by her unseaworthiness in running with 
a defective compass. ‘The jury returned a verdict for the defendant. 
The plaintiff moved for a new trial upon the grounds stated in the 
opinion of the court. 
I’. H. Canfield, for plaintiff; H. H. Swan, for defendant. 


Brown, J: 

It is insisted that the court erred— 

1. In admitting the protest made by the master and crew after 
the Spartan had been gotten off and taken to Windsor. The pro- 
test was admitted under the following circumstances: Plaintiff put 
in evidence the proofs of loss served upon the defendant. These 
proofs recited that “the said vessel, in the prosecution of a voyage, 
ran ashore on the northeast shore of Caribou Island and became : 
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wreck and total loss, and was duly abandoned by her owners to the 
insurers, as will appear by certified copies of the protest of her 
master and mariners heretofore served on you herewith.” Wethink 
it clear that in an action on a policy of insurance the protest is not 
admissible on behalf of the plaintiff’ It is true there are several 
American cases which hold otherwise, but the weight of authority 
is decidedly the other way. ‘The protest. stands in the same _ posi- 
tion as any other declaration made in the interest of the party offer- 
Ing it. It is not so clear, however, that it may not be put in evi- 
dence by the defendant, though the better considered cases hold that 
it stands in the light of an ordinary admission made by an agent, 
which is not competent as against the principal unless it be part of 
the res geste; but where the protest is served with the proofs of loss 
and made, in part, the basis of plaintiff’s claim against the com- 
pany, we think he should be held as so tar making the statements 
hisown thatitshould be admitted against him. It is truea contrary 
ruling was made by the King’s bench in Senat v. Porter, 7 Term K., 
158, but, notwithstanding the positive opinion of Lord Kenyon and 
lis associates, the propriety of this decision may well be questioned. 
Indeed, we find it difficult to reconcile it with Insurance Co. »v. 
Newton, 22 Wall., 53, in which the proofs of loss consisted of affi- 
davits giving the time, place, and circumstances of the insured’s 
death and the record of the finding of the jury upon the coroner’s 
inquest. These were held admissible on behalf of the defendant. 
While the affidavits showed the fact of death, they also showed that 
the deceased committed suicide. It was held that, as they were in- 
tended for the action of the company, the latter had a right to rely 
upon their truth, and that, unless corrected for mistake, the insured 
was bound by them. “Good faith and fair dealing required that 
the plaintiff! should be held to representations deliberately 
Oo made until it was shown that they were made under misap- 
prehensions of the faets or in ignorance of material matters 
subsequently ascertained.” 

The fact that the protest was not attached to the proofs of loss is 
immaterial, for a paper referred to and deseribed in a written instru- 
ment so that it may be identified is thereby made a part of the in- 
strument the same as if it were incorporated with it. /n re Com’rs 
Washington Park, 52 N. Y., 181; Tonnele v. Hall, 4 N. Y., 140. 

The case of Senat v. Porter was followed by the same judge in 
Christian v. Coombe, 2 Esp., 490, and is usually cited by the element- 
ary Writers upon marine insurance as settling the law upon that 
subject ; but the tendency of the American and some of the more 
recent English cases is to hold that, wherever a party has offered 
or made use of the statements of a third person in any legal proceed- 
ing as the basis of a claina against another, it may be used as an ad- 
mission against him. ‘Thus,in Brickell v. Hulse, 7 Adol. & E., 454, 
aflidavits of third persons, used by a party on motion before a judge, 
were held to be admissible in evidence in a subsequent action against 
the party so using them. The case of Atkins v. Elwell, 45 N. Y., 
7oo, Was an action brought to recover damages sustained by the 
plaintiffs by the fraud of the defendant on the sale of a ship to them. 
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After the purchase the ship was sent by the plaintiffs to San Fran- 
cisco; but encountering bad weather she put into Rio Janeiro in 
distress, where a protest was made by the master before the consul. 
The defendant expressly denied making any representations as to 
her soundness, and offered in evidence the protest as showing the 
statements of the master as to the soundness and condition of the 
ship at the time of the disaster. ‘The court held it to be admissible. 
“It was a solemn instrument,” said the court, “ made by their agent 
for their benefit in the course of his duty. It was used by them in 
a matter of importance to them and others. It was used by them 
upon a question which was at issue in the action then upon trial, 
viz., the condition of a vessel at a time at which they in this action 
allege that she was unsound. Ilow much weight should be given 
to it is not the point here. Whatever weight it had the defendants 
were entitled to, as its statements adopted by the plaintiffs and used 
by them for their benefit in one instance could not be repudiated 
by them in another.” See, also, 1 Phil. Ev., 449; Patapsco Ins. Co. 
v. Southgate, 5 Pet., 622; in Marine Ins. Co. v. Stras, 1 Munf., 408; 
Patterson v. Insurance Co., 3 Har. & J., 71; and Doherty v. Farris, 
2 Yerg., 73. The protest was offered by the plaintiff, and of course 
was ruled out. 

[n the view we have taken of this question, the fact that the mas- 
ter was not the servant of the plaintiff but of the Owen Sound 
Steamship Company becomes immaterial, since the plaintiff, by mak- 
ing the protest a part of the proofs of loss, has adopted and made it 
itsown. It is not admitted at all upon the principle of agency. 

The fact that the words “fogs and defective compass” are not 
contained in the written’ part of the protest setting forth the facts of 
the disaster, but are interlined in the printed part, does not 

3 affect the admissibility of the protest ; but we think it meets 
the objection made to the statements of the master at the 

time the protest was made. ‘The witness Waggoner, in answer to 
the question whether at the time the protest was made the attention 
of the master was called to the fact that the compass was defective, 
was permitted to answer that the master said that the compass was 
“a little out,” and that he laid the disaster solely to the compass. 
This testimony was objected to upon the same ground as the pro- 
test, viz., that it was the admission of an agent after the event and 
not a part of the res geste, and that it was not admissible to con- 
tradict the testimony of Capt. MeGregor, because his attention had 
not been called to it upon cross-examination, but we think it was 
competent, in connection with the fact of making the protest, to 
show that the attention of the master was called to the subject of 
the defective compass,and that the words “ fogs and defective com- 
pass” were Inserted in the protest with his knowledge. The state- 
ments were made in giving instructions to the notary with respect 
to the protest, which was in itself an official act and strictly within 
the line of the master’s duty, and hence these statements do not fall 
within the ruling in Packet Co. v. Clough, 20 Wall., 528, or Insur- 
anee Co. v. Mahone, 21 Wall., 152, and the numerous other cases 
wherein admissions made after the event and not in connection 
4—206 
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with the performance of any official act were excluded. We think 
the admissibility of this testimony is rather controlled by the cases 

Kirkstall Brewery Co. v. Furness R’y Co., L. R., 9 Q. B., 468 : 
Railroad nee v. ——n 2? Kan., 639; Xenia Bank vv. Stewart, 114 
U. Sy 2 gee ‘a 9 Sup. Ct. Rep., 845: yn v. Connecticut R. Co.., 
6 Gray, 45 saan ill vw. Pe nnsvivania R. Co., 13 Blateht., 403. In 
all thes ‘se causes the statements re ated to % cael transaction, but they 
were made in connection with an act itself within the scope of the 
agent’s duty, and were admitted upon that ground. In this case 
the admission is no broader than the statement of the master upon 
the stand that he could account for the loss in no other way, but it 
shows that his attention was directed to that feature of the case at 
the time the protest was made, and that it was not inserted by the 
notary upen his own: motion. Indeed, he testified that he had the 
words inserted himself. Under these circuinstances it is difficult to 
see how the plaintiff was prejudiced by its admission. If we sup- 
pose it to have been ruled out the testimony of the master as to the 
defective condition of the compass would still remain, and the gen- 
eral purport of the evidence would be the same, even if the testi- 
mony were technigally incompetent. The plaintiff suffered no 
injury by its admission, and has therefore no legal cause for com- 
plaint. Cooper v. Coates, 21 Wall., 105; Allen v. Blunt, 2 Wood & 
M., 128. 

». Objection was also made to the admission of the Canadian 
statute requiring moderate speed in a fog upon the ground that if 
was Intended to apply only to cases of collision, and also because 
the statutes of Canada are not enforceable in this court. The ob- 
jection is without foree. The act is entitled “ An act to make better 
provision respecting the navigation of Canadian waters,” and while 
it is intended primarily to lay down certain regulations for the pre- 

vention of collisions the provisions of the act are general 
Oo and require the observance of the regulations under all 

circumstances. Weare cited to no authority that acts of this 
description, and they are universal in all maritime countries, are 
limited in their application. In the case of Kestrel vw. Asp, 435, the 
act was treated as obligatory in a proceeding to suspend the certifi- 
cate of the master of a vessel for his negligence in permitting her 
to be stranded. The Spartan was a Canadian vessel and was navi- 
gating Canadian waters between two Canadian ports, and was bound 
to comply with the laws of Canada, and the insurers must be held 
to have contemplated this requirement in issuing the policy. 1 
Phil. Ins., Dee., 756; Peters v. Warren Ins. Co., 14 Pet., 99,112. So 
far. however, as the question of speed is concerned the point Is 
hardly worth discussing, as the Canadian statute is the same as our 
own upon the subject. Indeed, these rules of navigation are now 


recognized as general laws of the sea and constituting a kind of 


international code. The Scotia, 14 Wall., 171. 

4. It is further claimed that the court erred in charging the jury 
that, “as the Spartan was violating the statute laws of Canada in 
running at full speed in a dense fog, plaintiff must show aflirma- 
tively that neither the speed of the steamer nor the defects of the 
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compass could have caused or contributed to the stranding of the 
steamer, and that the burden of proving a loss of this kind is upon 
the plaintiff. There is no presumption that the loss was caused bv 
a peril insured against by the defendant.” This charge is claimed 
to have been erroneous because it puts the burden of proof upon 
the wrong party. There is no doubt of the correctness of the gen- 
eral proposition that, in the absence of a specific stipulation in the 
policy, the insurer is liable for losses resulting from negligence not 
umounting to barratry. 1 Pars. Ins., 554, note; Waters v. Mer- 
chants’ Louisville Ins. Co., 11 Pet., 218; National Ins. Co. v. Web- 
ster, 85 LL, 470; Fireman’s Ins. Co. v. Powell, 18 B. Mon., 311; 
Citizens’ Ins. Co. v. Marsh, 41 Pa. St., 386; Busk v. Royal Exch. 
Assur. Co., 2 Barn. & Ald., 73; Walker v. Maitland, 5 Barn. & Ald., 
171; Bishop v. Pentland, 7 Barn. & C., 219. 

In the American cases it is broadly held that the underwriters 
are liable for losses occasioned by negligence; in the English cases 
it is discussed In a somewhat misleading manner as a question of 
remote and proximate cause, as if the insurer would not be liable if 
the negligence were the immediate cause of the loss; but we find 
ho Cuse holding directly that he would not be so liable. The true 
distinction seems to have been between cases of accidental or negli- 
vent stranding and those wherein the stranding was one of the ordl- 
nary and expected incidents of the voyage. Hearne v. Edmunds, 1 
Brod. & B., 388; Bishop v. Pentland, 7 Barn. & C., 219; Rayner v. 
Godmond, 5 Barn. & Ald., 225. In the latter class the insurers 
would not be lable. ' 

In this case, however, there is an CXpPress exception of all perils 
and losses occasioned by the want of ordinary care and skill in navi- 
gation and all unseaworthiness. In this connection we understand 
itto be the law that the violation of a statutory obligation or a 

proved neglect to conform to the requirements of good seu- 
Ob manship followed by a disaster raises the presumption that 

such neglect contributed to it. This has been reiterated so 
many times in collision cases as to have become elementary. 
Lownd. Col. SS: the Genesee Chief, 12 How.. 447-463: the De Soto, 
9 How., 465; the Pennsylvania, 19 Wall., 1386; the Fenham, L. R. 
> P.C., 212; the Lion, 1 Spr., 44, 40; the Northern Indiana, 3 
Blateht., 92-106; the Leo, 11 Blatehf., 225; the Voorwarts & Khe- 
dive, 0 App. Cas., 8504-000. In ‘Taylor ». Llarwood, Taney, 157-444, 
the Chief Justice stated, in general terms, that “the omission of a 
known legal duty is such strong evidence of negligence and care- 
lessness that In every case of collision happening under such cir- 
cumstances I should hold the offending vessel as altogether at fault, 
unless clear and indisputable evidence established the contrary.” 
We understand this principle to be of general application in all 
actions where the question of negligence is involved. Shear & R., 
Neg., 454. In Jetter v. New York & H. R. R., 2 Keys, 154, a charge 
that a street car proceeding at a rate forbidden by the city ordinances 
would render the company liable, because in such case the accident 
would be the result of their violating the city ordinances, was held 
to be proper, notwithstanding the decision to the contrary in Brown 
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v. Buffalo & 8. L. R.W., 22. N. Y., 191, relied upon by the yea here. 


See, also, Massoth v. Delaware & H. C. Co., 64 N. Y.,524; Langholf 


: eros <2 R. Co., 19 Wis., 489; Hayes v. Minhiens Cent. RK. 

p REE ti " 228; 5. C., 4 Sup. Ct. Rep., 569. All the authorities 

are tem in an elaborate opinion in Grey’s Ex’r v. Mobile ‘Trade 

Co., 55 Ala., 387, and the case of Brown v. Railroad Co., 22 N. Y., 
191, distinctly repudiated. 

The seventh section of the Canadian statute, already referred to, 

provides expressly that in case of any damage to person or prop- 


erty arising from the non-observance by any vessel or raft of any of 


the rules prescribed in the act, “such damage shall be deemed to 
have been occasioned by the willful default of the person in charge 
of such raft or of the deck of such vessel at the time, unless the 
contrary be proven or it be shown to the satisfaction of the court 
that the circumstances of the case rendered a departure from the 
rules necessary.” 


[t is claimed, however, that this rule, enforced so often in cases of 


collision and in actions for negligence against earriers, should be 
applied in actions upon policies of insurance, for the reason that the 
carricr is not exempted if his negligence contributes to the loss, not- 
withstanding the loss itself may be occasioned by a peril of the se a, 
while the insurer is liable wherever a peril of the sea contributes to 
the loss, though the ship may have been placed in such peril by the 
negligence of the insured. If this were true as a universal proposi- 
tion the exception in the policy of perils and losses consequent upon 
and arising from or caused by want of ordinary care and skill would 
be of little or no avail, for, no matter how gross the negligence or 
how direct the loss consequent thereon, if a peril of the sea inter- 
vened to produce the disaster the company would be liable. The 
exception is not only of all “ losses and misfortunes,” but of all 
“perils” caused by negligence. ‘The inference from this is that the 
company would be exonerated, notwithstanding the immediate loss 

be by a peril of the sea. If such peril arose from negligence 
Od or unseaworthiness it is not intended, in this connection, to Im- 

pugn the authority of the numerous eases which hold that 
where the negligent act has ceased to operate at the moment of the 
disaster such disaster shall be referred to the peril rather than to 
the negligence. Examples of such are Morrison v. Davis, 20 Pa. St., 
171; Denny v. New York Cent. R. Co., 13 Gray, 451; Daniels v. Bal- 
lantine, 23 Ohio St., 532: Railroad Co. rv. Reeves, 10 Wall., 176; 
Souter v. Baymore, 7 Pa. St., 415. But where the negligent act con- 
tinues to be operative up to the very instant of the loss, we find it 
difficult to CSCAPe the conclusion that it Is a“ peril * caused by hep 
ligence, and by negligence alone, even if the loss itself were to be 
attributed to the peril rather than to negligence. 

The ease of Waters v. Merchants’ Louisville Ins. Co., IT Pet., 215, 
is a leading ¢: ase upon the question ol proximate and remote cause. 
The policy was general, containing no exception of this kind, and 
the court held the company not li: ible for barratr y, though liable for 
negligence, andl that a loss by fire, intentionally set by the master 
and the crew, was a loss by barratry. “Such a loss,” says Mr. Justice 
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Story, “is a peril and loss attributable to the barratry as its proxi- 
inate cause, as it concurs, as the eflicient agent, with the element eo 
instanti when the injury is produced. If the master or the crew 
should barratrously bore holes in the bottom of the vessel, and the 
latter should thereby be filled with water and sink, the loss would 
properly be deemed a loss by barratry, and not by il peri] of the sea 
or rivers, though the flow of the water should co-operate in produc- 
ing the sinking.” This language appears to be somewhat In con- 
flict with that used by the english courts, with respect to proximate 
and remote cause, in Busk v. Royal Exch. Assur. Co., 2 Barn. & Ald., 
73: Walker v. Maitland, 5 Barn. & Ald., 171, and Bishop v. Pentland, 
7 Barn. & C., 219. In the subsequent ease of Insurance Co. v. Trans- 
portation Co., 12 Wall., 194, 199, it is said that “ when one of several 
successive causes is sufficient to produce the eflect—for example, to 
cause a loss—the law will never regard an antecedent cause of that 
cause or the causa causans. In such a case there is no doubt which 
cause is the proximate one, within the meaning of the maxim. But 
when there is no order of succession In time, when there are two 
concurrent causes of loss, the predominating efficient one must be 
regarded as the proximate when the damage done by each cannot 
be distinguished.” 

It isonly within a comparatively few years that the cause ex- 
empting the underwriter from the consequences of negligences has 
been introduced into marine policies, and hence cases involving the 
construction of this clause are not numerous; but we take it that 
wherever, under the ordinary form of a policy, the insurer would be 
exonerated from the consequences of a peri] occasioned by barratry, 
he would, under this clause, escape liability if the peril were occa- 
sioned by the negligence of the master and crew, and that this is a 
question for the jury in each case. Milwaukee R’y Co. v. Kellogg, 
04 U. S., 469. This appears to have been the construction given to 
a similar provision by Mr. Justice Woods in Levi v. New Orleans 

Ins. Ass’n, 2 Woods, 63, which was an action upon a policy 
38 to recover a loss resulting from a collision occasioned by the 

negligence of the pilot of the ‘nsured vessel. The fault ecom- 
mitted by the vessel was in the non-observance of a rule or custom 
of the river that ascending boats should run under the points near 
the shore, so as to avoid the current, while descending boats followed 
the main channel of the river, so as to take advantage of the current. 
The poliey provided that the boats should be navigated “ free from 
any loss or damage by barratry, or by the negligence of those In 
charge of the boat, at or before the time of any accident or disas- 
ter;” and it was held that as there was negligence in the manage- 
ment of the insured vessel at the time of the collision there could 
be no recovery. See, also, St. Jolin v. American Mut. (ns. Co., 11 N. 


Y., 519; Lund v. Tyngsboro, 11 Cush., 563; Butler +. Wildman, 3 


Barn, & Ald., 398. 


ln Thompson v. Hopper, 6 El. & Bl. 937, which was an action 
upon a time policy, it appeared the plaintiff sent the ship to sea In 
an unseaworthy state, and caused her to anchor in the offing in 
that state. While there she was caught in a storm and driven 
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ashore. There was evidence from which the jury might have drawn 
the conclusion that, although the unseaworthiness was not the im- 
mediate cause of loss, the loss would not have occurred if the ship 
had been seaworthy wuen she went to sea. It was held that the 
defense was made out if the misconduct of the plaintiff vecasioned 
the loss, though it was not its immediate cause. In delivering the 
judgment, Lord Campbell observed : 

“Is it to be said, then, that, to exempt the assurers from liability, 
the misconduct of the assured must be the direct and proximate 
cause of the loss? We think that for this purpose the misconduct 
need not be the causa causans, but that the assured cannot recover if 
their conduct was causa sine qua non. In that case they have brought 
the misfortune upon themselves by their own misconduet, and they 
ought not to — indemnified. The very object of insurance 1s to 
indemnify against fortuitous losses which may oecur to men who 
conduct themselves with honesty and with ordinary prudence. If 
the misconduct is the eflicient cause of loss, the insurers are not 
liable.” 

In Ionides v. Universal M. Ins. Co., 14 C. B., N.S., 279, a policy of 
insurance on a ship-load of coffee contained the words: “ Free of 
capture, seizure, and detention, and all the consequences thereof 
and of any attempt thereat, and free from all consequences of hostili- 
ties, riots, and commotions.” ‘The ship was wrecked on Cape Iat- 
teras, where there was a lighthouse, the light of which, however, had 
been extinguished by the Confederates. A large portion of the cargo 
might have been saved had not the Confederates prevented me Be 
was held that there was a total loss, by perils of the sea, of that 
portion of the Careo which could not have been saved, notwithstand- 
ing the hostile extinguishment of the light, but that the loss of that 
part which might have been saved but for the interference of the 
Confederates was a consequence of hostilities within the exception 
of the policy, and therefore, aus to that portion, the insurers were not 
liable. The case is a very instructive one upon the subject of proxi- 
mate and remote cause, and apparently is in full accord with that 
of the Supreme Court in the case of Waters v. Merchants’ Louisville 

Ins. Co., 11 Pet., 215. 
oy) We see nothing inconsistent with these cases in the subse- 

quent ones of Dudgeon v. Pembroke, ] (). B. Div., 96: S. $a 
2 App. Cas., 254, and West India, ete., Co. v. Home, ete., Ins. Co.,6 Q. B. 
Div., 51: nor are we much impressed with the distinetion drawn in 
one.or two cases between actions Upotl bills of lading and Upon poll- 
cies of insurance, with respeet to the liability of the defendant for 
losses occasioned by il pert of the sea. This distinction seems to 
be repudiated in the ease of the Portsmouth, 9 Wall., 684, and, even 
if sound, is without force in the construction of the policy in this 
case. [few of the English cases are of any value, as their policies 
do not seem to contain the proviso exempting the underwriter 
from perils and losses oeeasioned by negligence and unseaworthi- 
Hess, 

We have found it impossible to reconcile our views as to the 
proper construction of this policy with the opinion of the Illinois 
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court of appeals in Greenwich Ins. Co. ». Raab, 11 Bradw., 636, in 
which it was held, under a policy of this description, that the under- 
writer was liable notwithstanding the loss was produced by the want 
of care in the navigation of the vessel. The cases of the National 
Ins. Co. v. Webster, 83 Ill, 470, and the others cited in support of 
this conclusion, are not controlling, as the policies in none of them 
contained this provision. We think the learned court was misled 
by the language of the early English cases. 

We have no criticism to make of Western Ins. Co. v. Cropper, 32 
Pa. St.. ool, and Commonwealth Ins. Co. +. Cropper, 21 Md., ol l, as 
the question in each case was as to the extent of the liability of the 
company under what was known as the “ steamboat clause.” The 
opinions throw no light upon the present controversy. 

Upon the wliole, we have come.to the conclusion that there was 
no error in the construction complained of. If there be any sig- 
nificance at all to the exception of perils and losses caused by negli- 
gence or unseaworthiness, they surely ought to suffice for the ex- 
oneration of the underwriter in a case where a steamer, equipped 
with a compass known to be defective, is driven in a dense fog with 
unabated speed and in direct violation of a local statute upon an 
island lying but eight miles off her usual track. To say that, under 
such circumstances, the negligence or unseaworthiness was not the 
proximate or efficient cause of the peril or loss seems to us a dis- 
tinction too subtile and refined for the ordinary apprehension. It 
is difficult to conceive of a loss by negligence or unseaworthiness 
unconnected with a sea peril ; but under this policy, if the peril be 
so produced, the subsequent loss is within the éxception. The ques- 
tion as to the cause of the loss was fairly left to the jury, and we see 
no reason to differ from their finding. 

». That the court erred in charging the jury that “if there were 
any defects in the compass, known or unknown, rendering it unsafe 
or unsuitable for use in Lake Superior, and the stranding of the 
vessel was caused by or consequent upon or arose from such defects 
in the compass, the vessel was not seaworthy for Lake Superior 

havigation, whatever her fitness for navigation elsewhere, and 
1) the plaintiff cannot recover.” It may be assumed that there 

is no implied warranty of seaworthiness in atime policy, and 
the mere fact that the vessel! was unseaworthy would not preclude a 
recovery in case of a loss unconnected with the defect ; but the policy 
contains an express exception of liability for losses occasioned by 
this cause, and whether it was known or unknown would be imma- 
terial. ‘The exception amounts to a warranty that the loss shall not 
be caused by unseaworthiness, and the ignorance of the owner of the 
defect in the compass would not’ affect his right to recover. The 
Glenfruin,5 Asp., 413; Work v. Leathers, 97 U.S., 379; 1 Pars. Ins., 
bo1—oUS, 

This covers all the points made in the briefs of counsel. The 
notion for a new trial must be denied, and judgment will be en- 
tered upon the verdict 
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4] Time to Settle Bill of Exceptions Extended. 


At a session of the circuit court of the United States for the east. 
ern district of Michigan, continued and held, pursuant to adjourn. 
ment, at the district court room, in the city of Detroit, on Thursday 
the twenty-fifth day of February, in the year one thousand eight 
hundred and eighty-six. 

Present: The Ilonorable Henry B. Brown, district judge. pathy 


-_ 


Tur Ricnenieu & Onrarto NAVIGATION COMPANY 
re. 


Tuner Boston Marine Ins. Co. 


[n this cause, on motion of F. H. Canfield, of counsel forthe plain- 
tiff, it is ordered that the time to settle a bill of exceptions be, and 
the same Is hereby, extended thirty days. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Tuesday, 
the twenty-third dav of March, in the year one thousand eight 
hundred and eighty-six. 
Present: The Honorable Henry B. Brown, district judge. 
THe Ricuetieu & Ontarto NAVIGATION COMPANY 
is | 


Tne Boston Marine INsuRANCE COMPANY. 


On motion of Mr. F. H. Canfield, of counsel for the plaintiff, it 1s 
ordered that the time to settle a bill of exceptions be, and the same 
is hereby, extended thirty days. 


A? Stipulation to kxtend Time. 


Cireuit Court of the United States for the Eastern District of 
Michigan. 
Tue Ricuwenreu AND Ontrarto NAVIGATION CoMPANY 
US, 


Tne Boston Marine INsuRANCE CoMPaANy. 


It is hereby stipulated that the time for settling a bill of exceptions 
in this case may be extended for sixty days from the date of this 
stipulation, and that an order to this effect may be entered in said 
cause. 
April 50th, 1886. 
MOORE & CANFIELD, 
PUf’s Attys. 
MAYNARD & SWAN, 
Attys for Def’t. ; 


Endorsed: 7157. United States cireuit e’t, east. dist. of Mich. 
Richelieu & Ontario Navigation Co. vs. Boston Marine Insurance Co. 
Stipulation to extend tinfe to take bill of exception. Filed May 1, 
18SG. Walter S. Harsha, elerk. 
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43 Time to Settle Bill of Exceptions Extended. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment,at the district court room, in the city of Detroit, on Saturday, 
the first day of May, in the year one thousand eight hundred and 
eighty-six. 

Present: The Honorable Henry B. Brown, district judge. 


THe Ricnetireu & Ontario NAVIGATION COMPANY 
US. 
THe Boston Marine INSURANCE COMPANY. 

In this cause, on reading and filing stipulation signed by attor- 
neys for the respective parties, and on motion of Moore & Canfield, 
attorneys for the plaintiff, it is ordered that the time to settle a bill 
of exceptions be, and the same is hereby, extended sixty days from 
April 50th. 

At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment,at the district court room, in the city of Detroit, on Wednes- 
day, the twenty-third day of June, in the year one thousand eight 
hundred and eighty-six. 

Present: The Honorable Henry Bb. Brown, district judge. 


Tue Ricuertievu & Ontario NAVIGATION COMPANY 
ve 
Tne Boston Marine INSURANCE COMPANY. 


In this cause, on motion of Moore & Canfield, attorneys for the 
plaintiff, it is ordered that the time to settle a bill of exceptions be, 
and the same is hereby, extended until Sept. 15. 


Ata session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment,at the district court room, in the city of Detroit, on Wednes- 
day, the fifteenth day of September, in the year one thousand eight 
hundred and eighty-six. 

Present: The Honorabie Henry B. Brown, district judge. 


Tue Ricuwetieu & Ontario NAVIGATION COMPANY 
Ss. 
Tue Boston Marine INSURANCE COMPANY. 


In this cause, by consent, the time to settle a bill of exceptions is 
hereby extended ten days. 


44 Time to Settle Bill. of Exceptions Extended. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment,at the district court room, in the city of Detroit, on Saturday, 
the twenty-fifth day of September, in the year one thousand eight 
hundred and eighty-six. 

Present: The Honcrable Henry B. Brown, district judge. 
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The Rionerreu & Ontario NAVIGATION COMPANY 
Ms, 
Tne Boston Martine Ins. Co. 

On motion of Mr. F. If. Canfield, attorney for plaintiff, the time 
to settle a bill of exceptions is hereby extended ten days. 

At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment,at the district court room, in the city of Detroit, on Tuesday, 
the fifth day of October, in the year one thousand eight hundred 
and eighty-six. 

Present: The Honorable Henry b. Brown, district judge. 


THe Ricueviev & Ontarto NAVIGATION COMPANY 
Ss. 
THe Boston MARINE Ins. Co. 


By consent, the time to settle a bill of exceptions in_ this cause Is 
hereby extended until the further order of the court. 


45 Circuit Court of the United States for the Eastern District of 
Michigan. 


THe RICHELIEU AND ONTARIO NAVIGATION COMPANY 
is ‘ 


THe Boston MARINE INSURANCE COMPANY. j 
Bill of Exceptions. 


At a session of said court held in the city of Detroit, in said dis- 
trict, on the 10th day of February, 1885, the issue joined in the above- 
entitled cause came on to be tried before the Honorable Henry B. 
Brown, district judge, and a jury of said district duly empaneled 
and sworn for that purpose, and the plaintiff, to maintain the issue 
on its part, offered in evidence a certain policy of insurance issued 
by the defendant, a copy of which is hereto annexed and marked 
“Exhibit A;” also proofs of loss served on defendant’s agents, of 
which Exhibit “ B” hereto annexed is a copy. Similar proofs were 
also served on all the other underwriters on said steamer, viz., the 
Continental Insurance Company of New York, the Union Insur- 
ance Company of Philadelphia, the Insurance Company of the State 
of Pennsylvania, and the Thames & Mersey Marine Insurance Com- 
pany. 

The plaintiff also called Alexander McGregor as a witness, who 
testified that he was the master of the steamer “Spartan ;” that he 
had sailed upwards of forty years; that she was a British vessel 
owned by plaintiff, a Canadian corporation ; that the tonnage of the 
“Spartan” was about 678 tons; that she was a freight and passen- 
ger steamer, and at the time of the stranding had 17 passengers 
aboard. 

That on the 19th day of June, 1885, the steamer was on a voyage 
from ort William, upon the north shore of Lake Superior, to Owen 
Sound, Ontario, which was her usual route ; that, besides the 
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46 master, she had two mates, two wheelsmen, two engineers, 
four firemen, a full complement in the cabin, and four or five 
deckhands. 

That she left Fort William on the morning of June 18th, and 
while on the voyage was stranded on the southwest point of Caribou 
Island, in Lake Superior, at about 2 o’clock on the morning of June 
9th; that when the steamer got half way between Silver Islet 
and Passage Island it got to be very thick—foggy—and witness 
heard the fog-whistle in passing Passage Island; that it was very 
foggy for all the next day and day afterwards to the middle of 
the day—very thick; that at the time of the stranding it was the 
mate's watch; that the wind was nearly after the steamer, blowing 
fresh, and quite a heavy sea on, and she was running at full speed 
when she struck. 

That the officers and crew of the steamer were unable to get her 
off, and notice was sent to the owners or charterers of the steamer ; 
that notice of the loss was also communicated to the underwriters, 
with a request for assistance, and said underwriters sent a wrecking 
expedition, consisting of the steam-tug “ Winslow” with a wrecking 
outfit, under the command of Captain Swain, to rescue said steamer. 

On June 26th a telegraphic notice of abandoument of the steamer 
as a total loss was sent by the plaintiff to the underwriter, a copy of 
which telegram is set forth in the charge of the court hereto an- 
nexed. 

After a considerable labor and time expended said wrecking ex- 
pedition succeeded in getting the steamer off, and towed her to 
the port of Detroit, in the State of Michigan, for repairs, and that 
in effecting the release of the steamer witness and Captain Swain 
acted In untson. 

That she arrived in Detroit on the 9th day of July,where she 

17 Was put into dry dock immediately to keep her from sinking ; 

that said steamer was an tron vessel and was greatly dam- 

aged by reason of her stranding, and on the second day after the 

steamer arrived at Detroit a survey was held by Mr. Gibson, acting 

for the underwriters, and by Mr. Kirby, chosen by Captain Patter- 

son, Manager of the Owen Sound Steamship Company, to whom 
said steamer had been chartered by the plaintiff, her owner. 

That the repairs were commenced soon after the survey was held. 
While they were being made Mr. Crosby, one of the general agents 
of four of the underwriters having risks on the steamer, came to the 
vessel hurriedly, but gave no particular direction and only to see 
that there was a strict supervision kept of the repairs. 

That the bill for said repairs amounted to about twenty-three or 
twenty-four thousand dollars; thtat the bills of the wrecking expedi- 
tion under the command of Captain Swain for rescuing said steamer 
and towing her to Detroit amounted to seven thousand four hun- 
dred and fifty-five dollars and thirteen cents, and that the same was 
paid by the underwriters. 

Said witness also gave further testimony tending to show that the 
furniture and outfit of said steamer was greatly damaged by reason 
of said stranding, and that a portion of her outfit, such as blankets, 
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mattresses, carpets, lines, &c., were sacrificed in endeavoring to stop 
the leak occasioned by said stranding. 

That besides the aforesaid wrecking bill, which was paid by the 
underwriters, certain sacrifices were made and other expenses were 
incurred for wages of officers and crew subsequent to the stranding 
of said steamer and before her arrival at the port of Detroit and for 

other assistance employed by said master to rescue the steamer 
48 before the arrival of said wrecking expedition, which amounted 

to the sum of about $1,912.24, and that the entire loss and 
damage consequent upon said stranding, including salvage expenses 
and repairs, after deducting one-third new for old on repairs, 
amounted to about $31,482.26. 

Witness further testified that the repairs on said steamer were 
completed some time in September, 1855; that an adjustment of the 
loss was made by W. D. Robinson, of Buffalo, a marine adjuster ; 
that witness received the bills or vouchers for the expense of rescu- 
ing and repairing said vessel from Crosby & Dimick, general agents 
of four of the companies having risks upon said steamer, and deliv- 
ered them to said adjuster, the bills for repairs having been previ- 
ously delivered to said Crosby & Dimick by witness. 

On cross-examination said witness testified that he had sailed the 
“Spartan” all that season; made a trip every ten days; this was 
her third trip. We generally ran along the north shore of Lake 
Superior on her trip from Owen Sound to Port Arthur and return, 
and that this was her first trip on the course from Passage Island 
to White Fish Point; that he made a protest after the steamer was 
gotten off and brought to Detroit, and witness identified the paper 
hereto annexed and marked Exhibit C as a copy of said protest; 
that witness retired to his state-room at 8 o'clock in the evening of 
June 18th, leaving the second mate on watch; that witness just got 
out of bed as the steamer struck on Caribou, but had not got on 
deck; that he had very foggy weather that trip, and it did not clear 
up until some time the next day after the stranding ; that when he 
went to bed he left the second mate in command and gave him the 
following written instructions: 

“Monpay EVENING. 
Mr. Haxnorrie: If it continues thick at 10 o’clock p. m. 
ii) keep her S. E. by EE. until 5a. m.; then keep her 8. E. by 
Ki. 3 E. small. If it clears continue on vour course 8. E. by 


* 


“A.M. McGREGOR!’ 


Witness further testified that when he went to bed at 8 o’elock the 
weather was still very thick, and when he got on deck immediately 
after the stranding he found it very thick; could not see the land ; 
that the steamer’s speed when she stranded was about 12 miles an 
hour—12 to 12); that the steamer was running on time, and his in- 
structions were based on that, and witness anticipated and supposed 
that she would be kept running at full speed ; that when he went to 
bed at 8 o’clock the steamer was considerably this side of Passage 
Island. 
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(). ‘To what do you attribute her stranding ? 

A. Either to the currents or the defects of the compass. 

(Q. What was the matter with the compass ? 

A. Nothing that I know of, or I should not have run her. 

(). It was defective, was it? 

A. More or less; it Was running In opposite courses. 

Q). That was what you stated, was it not—that her compass was 
detective ? 

A. Yes, sir: I did. 

(). Do you attribute the loss to any of her officers or crew ? 

A. No. 

(). When that protest was signed you had those words inserted, 
did you not—* fogs and defective compass ?” 

A. Yes, sir. 

Q. You think the loss was occasioned by a defective compass or 
foys ? 
A. Yes, sir. 

(). Hlow far would you have passed? I think you have stated 

that if it had not been for the defective compass you ought to 

ov have been 17 miles to the southward of Caribou ? 

A. I may state here that I did not see any reason to suspect 
the compass so far as we had run—so far as they took us from Passage 
[sland to Siiver Islet. 

(). After you got down here you had new compasses, did you 
not? 

A. Yes, sir. 

(). You have always attributed that loss to the defective compass ? 

A. Yes, sir, and the current. 


Witness further testified that he was hired by the season and 
his wages as master were 81,100 for the season: that he made 
claim to the adjuster for S110 for 22 days’ wages as master from the 
stranding until the “Spartan ” was brought to Detroit; that he also 
furnished the adjuster with the claim of $110 for his services going 
into the hold and stopping leaks, which services were rendered dur- 
ing the.22 days for which witness charged for services as master ; 
that the charges for wages of the crew made in the adjustment ex- 
ceed the regular wages which the men had been receiving ; that the 
deckhands received but $16 per month. 

(). When at the strand at Caribou you saw Captain Swain when 
he first came there ? 


A. I did. 
(). Ile reported to you for orders, didn’t he? 


A. No, sir; he came there and at once went to work to put the 
pumps on her. There was no question of authority or anything of 
the kind. | 

(). You worked together ? 

A. Yes, sir; he told me it was necessary for us both to work ami- 

cably together ; that he was sent there to get that boat off. 
5] (). When the vessel was first gotten off did you give any 
orders as to where she should go” 
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(). Had you spoken to Mr. Wagner or Mr. Harbottle about it— 
about your compass being out? 

A. They knew there was a variation. 

(). Ilad you spoken to them about it? 

A. | am not aware that [ did. 

Q. Ilad you told them that the compass was untrue? 

A. I suppose that there was some local attraction. 

(). About the currents. You said there were currents in that 
vicinity ? 

A. Yes, sir; there were. 

(). Between Passage Island and Caribou Island ? 

A. Between Passage Island and White Fish Point. 

(). That would include the course between Passage Island and 
Caribou, would it not, Captain MeGregor ? 

A. Tos,-209. 

Q). With a northwest wind, which way would the current take the 
vessel there? 

A. It might differ altogether on the west shore; there would not 
be any current at all with such a wind as we had that night; part 
of the time the wind was from the northeast—that is, in the after- 
noon; then it gradually backed around until it came nearly after 

us. 
DD Q. Your instructions were given just about the time you 
retired ? 

A. About 8 o’clock, I think. 

(). The wind being right after you, that would create another curr- 
ent at that time? 

A. I don’t think so. 

(). Practically, therefore, the stranding was due to the compass, 
was it not, and not to the currents? 

A. I do not sav that. 

(). If there was no current, what was there to take you out of your 
course? 

A. I cannot account for it. 

(). Must it not be attributed to the compass? 

A. Kither that or some other cause aboard the vessel. 

(). You mean attraction by the hull of the vessel? 


A. Yea; er. 


On redirect examination he further testified that all compasses on 
Lake Superior vary more or less at different points. There is one 
place in Nepigon Channel where it would vary a point and three- 
quarters in three miles; it will turn right around and come back to 
the same course again. ‘That is due to minerals, to attractions on 
the shore. The variation differs with the direction or course which 
the vessel Is running. 

(Q). Whether a vessel going north or south or east and west, 
whether the direction which she happens to be going affects the va- 
riation of the compass ? 

A. It does on almost all iron vessels. 
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(). In running from the north the more across you go the further 
the variations? 
A. In certain places it is. As a general thing, in running due 
due north and south it is nearer alike — itis; 1t varies differ- 
56 ently in different parts of Lake Superior. 
(). You can’t tell the extent of the variation ? 
A. No. 


By the Court: 

(). Captain McGregor, how came you to direct these repairs—under 
whose directions were you acting ? 

A. Mr. Gibson told me that there was no necessity for us both 
being there; that I could look after the work for the interests of a!l. 
Captain Crosby came to me a short time after this conversation with 
Mr. Gibson and told me to keep a strict supervision over the work ; 
that was when he was returning to Buffalo. I received no instrue- 
tions from any person representing the plaintiff or representing the 
Owen Sound Steamship Company. I went to the Dry Dock Com- 
pany office and got them to prepare a statement of the whole thing 
ina lump; for instance, pine; there are different duties on different 
items—pine, oak, and iron, and work on the machinery, and labor. A 
sheet was prepared for me; I went across to the collector of customs 
at Windsor and he placed the amount of the percentage or duties 
opposite each article—the amount of duties chargeable against the 
different articles. IL took them with the other papers and accounts, 
went to Buffalo, and they were submitted with the other documents 
to Mr. Crosby, and it was afterwards handed back to me, and I took 
them to Captain Robinson’s oftice, as.1 understood he was one of the 
best adjusters in the State. 

Witness further testified as follows: 

(). You took this boat from the St. Lawrence; you brought her 

from there? ; 
57 A. Yes, sir. 
(). You brought her across Lake Ontario? 

A, Yes, sir. 

(). Did you at any time on your way up have any trouble with 
the compass ? 

A. No. 

Q. How much of the time, after you left Owen Sound on your 
first trip up to the time of the collision, were you troubled with fogs 
that season ? 

A. Very much; nearly every trip. 

(). Did you up to the time of this disaster kave any trouble in 
making the Spartan run a good course ? 

A. No. 

(). Do you recollect coming up on your first trip, I think, when 
you wanted to stop at Michopocoten ? 

A. That was the last trip, 

(). From what point did you lay your course for Michopocoten ? 

A. From Mamainse. 

O—ZU0 
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(). What is the course from there to Michopocoten ? 

A. From Mamainse to Michopocoten we steered northwest half 
north. 

(. That brings you opposite what point? 

A. Brings us right opposite Quebee harbor, on Michopocoten. 

(). What was the weather going up there” 

A. Very foggy ; we ran altogether on time. 

(Q). With this same compass ? 

A. With this same compass and this same boat. 
58 (). How did that bring you out? 

A. Exactly on the place. We had to stop there after we 
got there; we did not dare proceed; we stopped until daylight. I] 
heard the fog beil right ahead of us. 

(). Did you encounter any fog after you left Michopocoten on 
your way to Fort William? 

A. We went by way of Nepigon; it is about 104 miles. We ran 
on time altogether and fetched up within a quarter of a mile of the 
lighthouse. 

(). How was the weather? 

\. Very foggy all the time. 

(). What did you depend upon for the navigation of your vessel ? 

A. The compass entirely. 

(). The same compass ? 

A. The same compass. 

(). How many compasses did you have on board ? 

A. ‘Two. 

(). Where was the other one ? 

A. Generally carried it forward on the deck where I stood myself— 
forward of the pilot-house—and other times took it In ny room. 

Q. On your way down, your first point was Silver Island? 

A. Yes, sir. 

(). What is the distance from Fort William to Silver Island ? 

A. From Port Arthur to Silver Island is about 24 miles. 

(). What is the course from Silver Islet to Port Arthur? (Wit- 
ness refers to memorandum.) 

A. We stopped at Silver Islet. 

(). Hlow did the compass carry you‘ 

A. Carried us all right. 
59 (). What was the next point? 
A. From Silver Island to Passage Island. 

Q. What is the distance? 

A. About twenty miles. 

(). Running the usual course, how would you pass that point? 

A. About half or three-quarters of a mile to the westward. 

(), How did you pass it this time ? 

A. We passed it about that distance off. It was thick when we 
passed it. We could not see the island, but I heard the bell. 

(). Did you pass there at other times in a fog? 

A. Not in this boat. . 

(). Had you on other boats? 

A. Yes, sir; frequently. 
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Q. Judging from the sound of the bell, state whether you passed 
at the usual distance. 

A. Yes, sir. 

(). From Passage Island what was the next point ? 

A. From Passage Island we steered for White Fish Point. 

(Q. And I think you testified yesterday to meeting the Quebec. 

A. Yes, sir; we expected to meet her and of course they were 
blowing their fog whistle and we were blowing ours, and by going 
on top of the pilot-house we could see her musts just to the east- 
ward of us. 

. You did leave written instructions to your mate after you 
went to your room ” 

A. Yes, sir. I forgot stating before that I was once out of my 
room on account of the whistle not blowing for a little while and it 
had cleared up a little, and that was the reason they had not sounded 
their fog horn. 

(). What time was that ” 

A. I should think it would be about 9 o’clock—9 or 10. 
OO) (). Was the fog whistle sounded ? 
A. Yes, sir: ] told him to keep sounding it. 

Q. And so far as you know it did? 

A. It did. 

(). These sailing directions which you gave—I wish to ask you 
whether there is anvthing in your directions which made the rate 
of speed to be kepi up Dy the officer in command obligatory ; 
whether there is anything in those orders obligatory as to the rate 
of speed (handing a paper to witness) ? 

Objected to. 

Court: That shows for itself. 

(). Then I will modify the question in this respect. According 
to the rules and custom of navigating that vessel was there any- 
thing obligatory upon the mate, after he had assumed charge of the 
deck, to maintain any particular rate of speed ? 


Objected to. 


A. Nothing whatever. 

(). What is the distance from Passage Island to Caribou ? 

A. About 152 miles. 

Mr. Canrieip: I wish to call your attention to this matter of 
painting. Did you go to [Tinchman’s store ? 

A. Yes, sir: ! went there. 

(). With whom ” 

A. With Mr. McLean, the painter. 

(). Who was McLean ” 

A. He was a painter working in town with another person of the 
name of Pell. 

(). They were at work on the Spartan ? 

A. McLean ordered the paints, but they would not let them come 

unless some person else went there to see it was all right. 

6] (Q). You went there for that purpose ? 


44 THE RICHELIEU AND ONTARIO NAVIGATION COMPANY YS. 


A. I went there for that purpose. 

(). Had you any conversation with anybody else respecting this 
painting—anybody in any way connected with the repairs of the 
boat ? 


Objected to as immaterial and incompetent. 


Mr. Canrietp: I want to show this question of painting came up 
and this Mr. Gibson, of whom we have heard so much and seen so 
little, had a conversation with Captain MeGregor in regard to the 
work. Now, I wish to show what McGregor did and the cireum- 
stances relating to it. 


(Objected to as being a part of the plaintiff’s main case and for 
the further reason that Gibson has not been shown to have any con- 
nection with the defendant by which the defendant can be held 


amenable for his acts. 


Court: I don’t think any authority is shown on the part of Gib- 
son to bind the company. 

Exception for plaintiff. 

(). State whether your attention was called to the Hinchman bill 
enough this morning to enable you to state whether that is the bill. 

A. It is included in this 3590. 

Q. That was the painting done on the Spartan ? 

A. Yes, sir. 


Reeross-examination : 


(). How was the weather on that trip that you went up of which 
Mr. Canfield inquired of you? 

A. It was very thick. 

@. From where ? 

A. From Mamainse to Nepigon Bay. 
62 Q. You went by the north shore, did you ? 
A. Yes, sir. 

(). Made frequent stops ? 

A. No, sir; didn’t make stops from Michopocoton Island until we 
got near the lighthouse. 

(). Where was it you came near running on the rocks ? 

A. She overran her time. 

(). You said in your protest that on the course the vessel steered 
she would have passed 17 miles to the southward of Caribou Island ? 

A. I thought so. 

Q. Running on her course up would it be no test of the correct- 
ness of her compass on the way down, would it ? 

A. When we left I could see Silver Island, and it enabled me 
to put her on her course, and that course was correct. 

Q. No; but I say running on a course up, as you went up that 
trip, would be no test of the correctness of the compass on the down 
course ? 

A. I don’t know that it would. 
(). [ understood you to say so when you were on the stand first. 
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A. There might be a little variation. 

(). The variation of half a point in the compass 

A. There is no such variation of hers. My notes between every 
place and the times and courses and the 

(). (Interrupting.) A variation of half a point of the compass— 
where would that bring you from Passage Island to Caribou ? 

A. Bring us pretty close on to the island. 

(). Then there was a variation to that extent if you struck the 
island, wasn’t there? 

A. No: that don’t follow. 
635 (). Didn’t you so testify ? 
A. The current may have done it. 

(). You testified there was no current. 

A. We could not tell. 

(). You said there was no current with a northwest wind. 

A. If I did that would not make it so. 

Q. What compass did you run by? 

A. The same COTM pass, 

(). Who was on wateh ? 

A. Both on watch a part of the time. 

Mr. Canrietp: Who do you mean by both ? 

Aw Both oflicers. 

(©. The master and mate? 

A. The master and mate and second mate after. 

(). Your other trips were on the north shore ? 

A. There was only one other ; this was the first trip down through 
from Passage Island to Caribou. 


Redirect : 

Q. The other down were what? 

A. From Passage Island to Michopocoten Island. 

Court: How long had you been using this compass? 

A. All the time from tlie time she came out: we started from La 
Chine on the 14th of May. 

Mr. Swan: This was the third trip? 

A. Yes, sir. 

Court: Did you discover any difference in the compass on former 
trips ? 

A. A little difference from some other vessels. For instance, the 
Chicora was very much different. 

(). Had you discovered the compass was defective ? 
64 A. No; I don’t know now it is defective; I could not ae- 
count for getting ashore there in any other way only by the 

current or on account of being badly steered. 

Mr. Swan: What trip was it you found the compass out? 

A. That was in the other channel. Every vessel I was on varied 
there in the same place. 

(). But of course a compass on an iron vessel varies more ? 

A. I say it don’t make any difference. The compass will swing 
from a point to a point and three-quarters in the same spot in pass- 
ing Flower Isle. 
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Mr. Canrietp: Does it make any difference at that point whether 
the vessel is wood or iron ? 

A. No, sir; it don’t make any difference ; I have tested it—the 
Cumberland, the Chicora, the Frances Smith, and this boat. 

Q. Did you leave Passage Island at the usual time? 

A. Two o’clock, [ think. She was one hour and forty-five min- 
utes running from Silver Island to Passage Island. 

Recross : 

(). Didn’t you,in your examination-in-chief, testify this way: When 
you were asked what you supposed the cause of the loss was, you 
said, “ I think the loss was occasioned by the defective compass ? ” 

A. I don’t think so. 

(). [ have the minutes of the reporter here. 

A. It was a mistake if I did. I merely gave it as a supposition 
that such was the case. 


Plaintiff. then called as a witness Thomas G. Crosby, who testified 
that he was a member of the tirm of Crosby & Dimick, insurance 
agents, at Buffalo; that he knew of the stranding of the Spartan, 
and sent the tug Winslow, under command of Captain Swain, to 

her relief in the interests of all parties; that on March 24th, 
65 1884, after the steamer was repaired, he was called upon to 

pay the loss, and the objections that he made to the payment 
were the loss had not been properly adjusted ; that we would not 
pay duties, and that there was other work not specified in the sur- 
vey that had been done. Tor these reasons we objected to pay the 
loss. Witness further testified that Mr. Gibson was sent by the in- 
surers from Buffalo to hold a survey on the steamer before she was 
repaired, 

On cross-examination said witness testified that at the time he 
was called upon to pay the loss witness had no knowledge of the 
facts of the loss of the Spartan, except what was stated in the pro- 
test, of which he had a copy. | 

Plaintiff’s counsel also called John C. Parker as witness, who, 
among other things, testified that he was the superintendent of the 
Detroit Dry Dock Company, by whom the steamer Spartan was re- 
paired; that the dry dock was engaged by Captain McGregor, who 
had something to do with ordering the repairs. 


Q. Who else had to do with the repairs ? 
A. Mr. Gibson. 


On motion of defendant, all the testimony respecting the acts & 
statements of said Gibson was stricken out & withdrawn from tlie 
jury as Incompetent; to which ruling plaintiff duly excepted. 

On cross-examination the witness testified that Mr. Ellott and 
Mr. Megann, representing the Owen Sound Steamship Co., ordered the 
gates put in the bulkhead of the Spartan,*but these and three brass 
deck plates were not necessary to repair the damages suffered by the 
stranding; that the cost of said gates and plates was $40.00. 

Alexander Milloy, the manager of the Richelieu & Ontario Navi- 
gation Co., was then called as a witness by plaintiff's counsel and 
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testified that the plaintiff gave no directions whatever in respect to 
the repairs made necessary by the disaster. 
The plaintiff also called Captain Francis Patterson, manager of 
the Owen Sound Steamship Co., who testified that he had 
66 sailed as master for about thirty years on all the lakes, but 
had never navigated Lake Superior; had used every kind of 
compass, and knew the “Spartan ” compass; that she was fitted out 
by plaintiff. After she came to his line he eontrolled the manage- 
ment of her; that he steered the steamer himself by that compass 
on her up trip from Owen Sound as far as Lonely Island and dur- 
ing a dense fog; that no ditticulty was experienced with the com- 
pass. During the time the course of the vessel was changed three 
times, and she was run entirely by the compass; had no trouble in 
navigating the vessel through the dense fog on account of that com- 
pass. I did not see any objection to the compass any more than 
other compasses I have used for years on other vessels. All that I 
could find was that the compass was a little dull—a little slow in its 
movements. 


(Q). What is the custom of Canadian vessels about carrying a look- 
out forward ? 


Objected to; objection sustained and question excluded, anJ 
plaintiff excepted. 

He also testified that he gave no directions about any repairs to be 
made to the Spartan at Detroit,and did not know of any one represent- 
ing his company giving any such directions; that the Spartan was 
chartered by plaintiff to the Owen Sound Steamship Company in 
May, 1883, and at the time of the stranding was being run under 
said charter, and that witness, as manager of said company, con- 
trolled her. 


Cross-examination : 


(). You ran her by courses, did you ? 

A. By courses. 

(). Assisted by what? 

A. By my recollection of the courses, I steered 
(. You also used a book of courses, did you not ? 
A. Which book of courses ? 

(). A book giving the variations of the compass. 


A. No, sir. 
O7 Q. Did you use that? 

A. No, sir; I told you before I left Owen Sound I put her 
on the course to Lonely Island. 

(). How far is that, Captain ? 

A. That is about 18 or 19 miles from Owen Sound. This is be- 
fore the fog closed down. I saw that her course there was very 
nearly the course that I had the year previous with the Africa. 
About half an hour or three-quarters of an hour after the fog closed 
down and I could not see anything. I went up the cross-trees 
and saw the tops of the trees over the fog, and I judged the position 
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of the boat at that time would take her just exactly to where | 
wanted her on her course. 

(). How far did you wish to pass from Lonely Island ? 

A. About a quarter of a mile—from a quarter to a half a mile. 

(Q). You did not rely on the compass ? 

A. That is what made me think that the compass was precisely 
the same as the one I had the year previous. 

(). You took the precaution to go up the mast-head ? ee 

A. Of course I was kind of anxious. I went there to relieve the 
master, and I was determined that nothing should happen while | 
was there. 

(). How close did you pass to Lonely Island ? 

A. I fancied I was about half a mile—that was, from the top of ss 
the fog. 

(). Your usual course would bring you about a quarter ” 

A. From a quarter to halfa mile. | | 

Q. You do not know whether your compass varied any in run- 
ning that course or not? 

A. I could not tell with the fog. 

(). Could you tell whether your compass varied in running 
G8 from Lonely Island to Cape Smith ? 
A. After that I could not see anything. IT only put heron : 

the course that I had the previous year. 
). Could you see Lonely Island ” 
\. No. 
). Did you have your note book with you ? 
A. Yes, sir. 
d 
\ 


So that you had the assistance of that note book ” 

me 

Q. From Lonely Island to Cape Smith is how far? 

A. It is about 18 miles. 

(). You are unable to state whether there was any variation be- 
tween the true course of the compass at this point ? 

A. No, sir. 

(). What speed were you running ? 

A. About 15 miles. 

Q. ‘There is a difference in the action of compasses, is there not, 
on an iron vessel and a wooden vessel ? 

A. Of course, it is local attraction. There is hardly two vessels 
run the same course. 

(). So there is more attraction on an iron vessel than there is on 
a wooden vessel ? 

A. Yes, sir. 

(). ‘To meet and obviate that what is done—— 

A. I do not think this compass was ever adjugted. 

(). It is usual to adjust them ? 

A. Yes, sir. 

(). Do you know that a compass is subject to still more attraction 

there than on other points ” 

69 A. On Lake Ontario there are two places that the compass 
is subject to attraction. 


~ 
: 
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v On Lake Superior more than on Georgian Bay? 


. That is what I could not say. 
Q You understand that to be the rule—that compasses are spe- 


cially adjusted to ran on Lake Superior? 


-: No, sIr. 
(). You do not know about it? 
A. No. 


(). Don’t you know that there are more local attractions there ? 

A. No; Iam not aware of it. 

(). Is the purser of the Spartan here” 

A. lle is here: yes, sir. 

(). You got off at Cape Smith ? 

A. No, sir. 

©. You went where? 

A. Tothe Bruce mines. 

(). Your connection with the vessel ended between Owen Sound 
and Cape Smith? 

A. Yes, sir. 

(). You have seen tlie Canadian Pacifie Railway boats ? 

A. Yes, sir. 

(Q. You know as a matter of fact that their compasses are ad- 
justed ? 

[ know that 

(). I think you said your purser was here? 

A. Yes, sir. 

Redirect : 
You were interrupted by Mr Swan when you were going to 
Say something about the Canadian Pacific steamers ? 
A. It was that it is only of‘late yéars that this has been 
70 done; they are tested by the magnet; it is only of late years 
that this has been done on any vessel. 

(). Do you know the metallie boat that the Spartan carried ? 

A. I have seen it; it is in Owen Sound now. 

(). What have you to say about the use of a compass on such a 
boat as that being any test of the correctness of the compass ? 

A. I think it would be a hard matter to make a course on a small 
boat with a COMpass. 

(). I put the question directly to you, whether the use of a com- 
pass on such a boat as that would be any test as to the correctness 
of the compass ? 

A. I do not think it would. 

(). You say it would not? 

[ think not. 

Q. Why? 

A. You can never keep asmall boat to the points of the compass 
at all,especially if there is any sea or wind. IL know I have tried 
it several times myself to steer asmall boat in a fog and never could 
do it correctly. 

(). That was a metallic boat? 

A. Yes, sir. 


JON) 
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(). How would the fact that she carried iron for ballast affect the 
compass ? 
A. It would attract the compass, there is no doubt. 
Recross: 


Q. You do not know how it affected that compass ? 
A. No: I do not. 
(). Compasses run differently, do they not, on different courses ? 
A. They do; yes, sir. 
(). There is a degree of variation if you are running north 
71 and from that east and west? 
A. Yes, sir. 
(). Is it not also a fact that the further you diverge from a course 
north and south towards east or west the greater the divergence ? 
A. I cannot say that Lam particularly aware of that; of course 
there are some compasses, unless they are adjusted you can scarcely 
tind two to get the same course; there is always a difference. 
Q. What I mean is that if a compass runs one course right there 
is no proof that it runs right on any other ? 


A. No, sir. 
Mr. CANFIELD : 


(). You say there is a difference in different vessels and different 
compasses ? 

A. Yes, sir; I have scarcely known of two vessels to take the same 
course with a compass. 

Q. ‘To reach the same point ” 

A. Yes, sIr. 

—. You were at Buffalo? 

A. Yes, sir. 

@. When? 

A. About the last of August—the latter part of August. 

(Q. Whom did you meet with there representing the insurance Co, ? 

A. Crosby & Dimick. 

Q. What conversation did you have with them, if any, about the 
payment of the insurance? 

A. This was the first time that I went to Buffalo—was on account 
of asking them to advance money to the Dry Dock Co., with Captain 

Perry. 
72 (). Who were you acting for then? 
A. The Dry Dock Company wrote me if we could advance 
this $7,000, and of course I consulted with our company and we did 
not feel inclined to advance any money on the boat at that time. - 

Q. Who were you representing ? 

A. The Owen Sound Steamship Co. They were not inclined to 
advance any. I went to Captain Perry and told him this. He says: 
[f you will come here to Buffalo with me I think that can be arranged. 
[I went to Buffalo with Captain Perry en that account. That was in 
August, the latter part; Lam not quite certain of the date. I had 
not met Mr. Dimick before. | was introduced to him in the office, 
and Captain Perry told him our object in going there. Either 
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Crosby or Dimick asked me when the boat would be finished, and I 
told them I had received a me-sage from McGregor the day before 
[ left saving they expected to have ber finished by Saturday. This 
was on Tuesday, if 1 recollect right. Says he, we have made up 
our minds not to pay a cent on this boat until the whole work is 
completed. Says he, | think it was Crosby that said it; Captain, you 
get all the bills in connection with the repairs of this boat, bring 
them here—they can be adjusted in a couple of days—and I will 
guarantee in two or three hours after that to give our check for our 
proportion. 

(). Where was that” 

A. In their own office, in Buffalo. 

(Q). What further was said, if anything ? 

A. On those grounds I came on the train directly to Detroit, and 

told the Dry Dock Co. exactly what was said—what they said. 
70 They said it would not matter much for two or three days 

longer, if they were going to be paid promptly on the com- 
pletion of the boat. 

(). Did you go to Buffalo again ? 

A. Yes, sir; 1 think it was a week or ten days after. 

(). Who did you first see there? 

A. I saw Captain Crosby. 

(). What conversation, if any, did you have with him ? 

A. It was principally about the duties. He in fact told us plainly 
at first they would not accept the amount of duties. We consid- 
ered we had taken advice in Toronto, and we found out they were 
liable 

Q. Did you tell Crosby this? 

A. I did: I told Crosby that we had taken advice and it was 
shown to us that they were liable for their proportion of that as well 
us to other repairs. He said they would stand a suit before they 


would settle. 
(). Was there any one present who represented the Richelieu «& 
Ontario Navigation Co. ? 
A. No, sir. 
(). Did you have any further conversation with them with refer- 
ence to duties—to the payment of duties? 
A. No; I think not. 
(). Did you ever, representing the Owen Sound Steamship Co., 
request any work to be done there? 
A. No, sir. 
(). Or order any work done” 
A. Never. 
Cross-examination : 
Q. How long were vou here the first time ? 
A. I think I was here two or three days. I do not recollect the 
exactly the time. She was in the dry dock when I came. | 
74 think it was two days or three before they got the ballast out 
of her so they could hold the survey on the boat. I think it 
was two days or two and a half. 
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Q. Did you have her put in the dry dock for the purpose of hold- 
ing a survey ? 

A. The first information [ had of her being in the Detroit dry 
deck was a message that she was in the dry dock. 

Q. Is that your signature (handing a paper to witness) ? 

A. Yes, sir. 

(Paper marked Exhibit J, for identification.) 

Q. You remained there two or three days; what did you do at 
that time? 

A. At that time we paid off our crew at the Spartan. 

(). Ilow long did it take you to do that ? 

A. A couple of days. 

). What were you doing about these repairs at that time? 
A. I was do:ng nothing at that time. 

Q. Who was doing the work ” 

A. I do not think the work was entered into at all while I was 
there. 

(). You came back afterwards, didn’t you ” 
A. That was some weeks after that. 

() What instructions did you give Captain MeGregor while here? 
A. I did not give MeGregor any instructions. 

(. You remember being at the Sault just after the stranding 
\. Yes, sir. 

(). Did you not there give Instructions that the boat must be sent 

to Detroit ? 
A, No, sir. 

70 (). And that she would have to vO LO Detroit for repairs t 
A. No, sir. 

(). You had this first talk with Crosby, you say, in the latter part 
of August, you think, at Buffalo? 

A. I think it was the latter part of August. 

Q. All you discussed there was the bills for repairs? 

A. No; it was not on the repairs at all; it was on the money ques 
tion, which they refused to advance. 

(). At that time had the adjustment been made ? 

A. No, sir; not at that time. 

(). Are you sure about that? 

A. That Wis betore the boat was completed. 

(). Didn’t Captain Crosby tell vou at that time that he would not 
advance any money—when your bills came in properly adjusted 
they would pay you what they ought to pay ? 

A. He said it would take only il couple of days Lo adjust them 

(). The bills were not before you ? 

A. Not then. 

(). When did you go to Buflalo again? 

A. Shortly after that. 

(). Were they there then ? 

A. The bills? I myself instructed Captain MeGregor at this time 
Lo cet the bills of repairs and take them to Buflalo as soon as he 
possibly could. 


) 
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(), And deliver them to whom? 

A. Crosby & Dimick. 

Q. And those were the bills produced this morning by Captain 
McGregor? 

A. I faney so. 
76 (). These bills (showing papers to the witness)? 

A. L suppose they are. [| did not initial the bills or look 
over them. 

(). You had two or three conversations ? 

A. I think I was there three times—at Buffalo. 

(). The adjustment was not before you gentlemen at either time, 
at either of those visits ? 

A. No. 

(). So that the extent of the claim was not known? 
A. No. 

(). Didn't Captain Crosby say to you he would settle all the ae- 
counts—all the bills, &e—and after a. proper adjustment that if 
there was any found due from the company he would pay you? 

A. He never expressed himself in that way. 

). Were you not representing the Owen Sound Steamsliip Co.? 
A. Yes, sir; I was. 

». It was not then known what the amount of the bills would be? 
\. Not the exact amount, I faney. 

). All that you talked about, then, was these bills? 

A. I do not know exactly; [| disremember what we did talk 
about. 

(). Do you know whether the adjustment had been called to their 
attention then? 

A. Lam not sure whether it was or not. 


Witness also testified that he sent the telegram, Exhibit L, which 
witness Crosby said he acted upon, to Charlies Perry, which telegram 
is set forth in testimony o7 said witness Crosby. 

Plaintiff’s counsel, for the purpose of showing the amount due 
to the Dry Dock Company for the repairs furnished to the Spartan 
on account of this disaster, then offered in evidence a libel filed in 
the district court of the United States for the eastern district of Mich- 

igan,in admiralty, by the Detroit Dry Dock Company against 
wi the steamer Spartan to enforce its lien for repairs made upon 


-_ 


the steamer in consequence of the aforesaid stranding; also 
the process of said admiralty court under which the vessel was seized, 
the publication of notice and the decree of said court, the order of 
the court referring to a commissioner to ascertain the amount due, 
and the final decree of the court Upon the report of said commis- 
sioner; which record was objected to by the defendant’s counsel as 
incompetent and irrelevant. The-objection was sustained and the 
evidence excluded by the court, to which plaintiff's counsel did then 
and there except. 
PLAINTIFF’s CounseL: “In addition to my offer of the decree to 
show the fact of what the amount was, I wish to show the fact that 
she was seized by the process of the district court and condemned 
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and sold on account of this claim ot the Dry Dock Company for the 
PUPpPose of showing il constructive acceptance by the defendant of 
the abandonment.” 


The evidence was objected to by defendant as Incom pete nt and 
irrelevant. ‘The objection was sustained by the court and the plain- 
tiff’s counsel duly excepted. 


Plaintiff also called George P. Megann, who testified that he was 
the secretary and treasurer of the Owen Sound Steamship Co.; that 
in September of 1883, before the repairs were completed, he went to 
Buffalo with Captain Perry and called on Smith & Davis, general 
agents of the defendant company. “ We spoke about the stranding 
of the ‘Spartan and the accounts, and Mr. Davis sald he was will- 
bhigy to leave the matter, as understood, to Crosby & Dimick ; that 
he was perfectly willing te have the thing settled. 

“The vessel was then In Process of being repaired, I was there 
afterwards with Captain McGregor and Mr. Milloy about the middle 

of October. We went to Crosby & Dimick and had a long 
75 talk there. Crosby & Dimick said they weuld stand a suit 

before they would pay the duties (charged by the Canadian 
Government on the repairs). That, | renvember, was the expression 
that Crosby made use of. We tried to see if we could hot get some 
amicable settlement—have the thing arranged so our company could 
get the boat back. Crosby & Dimick together made an appointment 
with Captain MeGregor to meet some gentlemen and go into the ac- 
counts next day for that purpose. Myself, McGregor, and Patterson 
represented the Owen Sound Steamship Company, to whom the 
steamer was chartered by the plaintiff in this case.” : 


Plaintiff’s counsel then called Thomas Harbhottle as a witness, 
who testified that he was the second mate of the Spartan, and was 
on watch the night of the stranding until released by Wagener, 
the first mate, about 1 o'clock a. m.; that when Wagener took the 
deck witness gave him the steamer’s course as southeast and by east, 
which course the Spartan had held from before 10 o’elock p. m. of 
June Sth; that Captain MeGregor had given witness that course. 

On cross-examination said witness testified that the season of 1883 
was his second season as an oflicer and his first season on Lake Su- 
perior ; that he had never run on the course between Passage island 
and Caribou betore that trip; that he was alone in charge of the 
steamer’s navigation from 8 or $8.50 p.m. until relieved by Wagg- 
ner, and Frank McGregor, the captain’s son, was at the wheel. Wit- 
ness identified the written instructions for the navigation of the 
steamer referred to by Wagener and MeGregor. Witness further 
testified that he steered the course specified in the written instrue- 
tions until he came off watch, running the steamer at full speed ; 
that from 10 o'clock p.m. it continued foggy; that witness united 
with the master, McGregor, and the first mate in the protest, Ex- 
hibit C. 

79 (). On the course on which you were running that night, 
where should you have come out” 
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A. How far ought we to have been out? 

(). Yes, sir. 

A. About 16 or 17 miles. 

(). What took you there on Caribou Isiand ? 
A. It must have been the fault of the compass. 


Witness further testified that he took no sounding; that when the 
steamer stranded he came up and found it still foggy—as thick as 
ever; we could see nothing then. 

On re-examination he testified that he shipped on the “ Spartan ” 
from La Chene, and was on watch a part of the time. There was 
no difficulty on account of the compass in coming up; that he had 
not observed any trouble on any trips prior tothison Lake Superior. 

There was no evidence except as herein stated to show that the 
plaintiff took any part in the efforts to rescue said steamer or to 
bring her to Detroit, or gave any directions as to her being repaired 

or contracted for such repairs. Plaintiff then rested. 
SO The defendant, to maintain the issue on its part, caYed Stephen 

L. Wagner as a witness, who testified that he was 42 years of age 
and resided at Sarnia, Ontario: that his business was sailing, and 
that he had sailed for 25 years on the Great Lakes; that he was first 
mute of the “ Spartan” at the time of the disaster; that the “ Spar- 
tan ” left Port Arthur at 8.30 a. m. of June ISth, 1883; that he was 
on deck at 6 o’clock in the evening of that day; the weather was 
then thick and foggy—a dense fog; that at about 20 minutes past 
1.00 a. m. of June 19th he took charge of the deck ; that there was 
then a dense, thick fog—you could not see anything; that when he 
came up on deck the second mate, Hlarbottle, was in command ; that 
witness supposed the steamer was running then wide open; that he 
asked Harbottle how he was steering and he said southeast by east, 
and said “ Your orders are up in the wheel-house ” Witness then 
identified the paper containing the instructions of’ the master under 
which the vessel was run, which instructions are set forth in full in 
the testimony of the witness McGregor; that the full speed of the 
“Spartan” was 15 miles an hour; that after he took charge there 
was no one else on deck but witness and the wheelsman. 
(). State whether or not there was any look out forward. 


‘4 

(Objected to as irrelevant; objection overruled by the court, and 
the plaintiff duly excepted to the ruling.) 

A. There was none. 

That he found no look out in Harbottle’s wateh—found Harbottle 
there alone ; that no soundings were taken; that in the judgment 
of the witness the rate of speed at which the steamer was run was 
not safe or proper under the circumstances then existing. 


(). Why was not the Sper d of the vessel reduced ? 
A. | could not do it. 
51 Q. Why? 
A. She was running on time. 
(). What would have been tlie effect if you had reduced the speed ? 
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A. It would have thrown him out. 


Witness further testified that he read the instructions given Har- 
bottle by Captain McGregor at the time he came on watch; that 
after Ilarbottle left the deck witness stood by the bell-pull, after he 
had blown the whistle of the “Spartan,” to see if he could get an 
echo. : 

(). When did you first signal the engineer ? 

A. I saw a change on the water; I could not see anvthing, but I 
imagined I could see something ahead and I stopped her; gave him 
il bel] Lo stop and reverse, but she struck before she reversed, and 
went out good. 

Witness further testified that if the “Spartan” had been running 
at balf speed they might have backed her off. 


(). To what did you attribute her stranding ? 
A. I think it was the compass; she was steering one quarter of a 
point off her course to the southward; on the course that we run 
she ought to have cleared Caribou Island 12 or 14 miles. 

(). At the time she stranded how was the fog—the actual time of 
stranding ? 

A. I could not see anything; I could not see the length of the 
boat. 

Q). What effect did her speed have on her stranding when she 
went ashore ? 

A. If she had been going slow you could have backed her off; 
at least [| think you couid have made a trial anyway. 

That there was no light on Caribou Island; it was uninhabited ; 

that he steered the boat by the spiritcompass. I think there 

S2 was another compass in the pilot-house—a card compass ; | 


am not sure, though. : 

Witness further testified that he used the spirit compass after the 
stranding when he went in the small boat to Sault St. Marie for 
assistance and steered the boat by it; that he started from Caribou 
Island in the small boat for Whitefish Point, and steered a southeast 
by east course, but brought up between Lizzard Island and Montreal 
Island, about 40 miles from the point for which he steered. Witness 
further testified that he united with the master In making the pro- 
test and identified the paper hereto annexed, marked Exhibit ©, as 
the protest which was made. Defendant’s counsel then offered said 
protest in evidence. Plaintiff objected to the same as Incompetent, 
and the objection was overruled by the court and said protest Was 
admitted in evidence; to which said ruling plaintiff duly excepted. 


(). What was the condition of that compass ? 

A. In what way do you mean? 

(). Was it a reliable compass ? 

A. I suppose it would be; it was a little out. 

(). State whether or not the master knew of this defect. 

A. Ile spoke to me about it and said it was .a little out; it was 
not like his other compass that he had on the Smith ; he was mak- 
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ing her courses as fast as he went over the route; he said it was a 
little out. 

(. What did he say of the compass at the time of making the 
protest ? 

A. He said he laid it solely to the compass. 

Q. The stranding ? 

A. Yes, sir. 


Witness further testified that he heard Captain Swain, of the tug 

Winslow, and Captain McGregor, of the Spartan, talking at 

So the Sault about where the steamer was to go; that when they 

got to Detour, Captain McGregor told Captain Swain to keep 

pretty well on the west shore of Lake Huron, and when they got 

down to St. Clair river, Captain Swain hailed Captain McGregor to 

know if he should stop at Port Huron. Captain McGregor said to 
take her along to Detroit. 


Witness further testified as follows: 


Q. Why were no soundings taken before the stranding of the 
Spartan ? 

A. I did not want to stop her; if I had stopped her I would have 
knocked his calculations all to pieces; you have got to check a boat 
to take soundings—slow her speed, 

Witness further testified that his wages were $50 per month. 

On cross-examination witness testified that Captain McGregor said 
the compass was a little out. 

Q. You stated, did you not, that vou supposed the compass was a 
reliable compass ? 

A. I said it was like a good many others, like a good many com- 
passes ; a little out. 

(). What do you mean; that it varies? 

A. They allvaryupthere. Those that have not been adjusted, they 
vary more at certain points than others; a compass that is adjusted 
should not vary at all. 

(). Is it not customary in case of danger for the officer of the deck 
to call the master ? 

A. Well, I had my orders to go right along—the written orders 
that have been produced here. 

(). I ask you again, in case of danger is it not usual for the mate 
to call the master ? 

A. If he leaves orders, it is not; that is all that is handed down. 
S4 That he did not know how much the variation of the 

compass was; the master always gave his own course; that 

in running in the small boat from Caribou to the Sault he steered 

southeast by east, but the course actually run must have been 3 

south, or something like that, judging by where she fetched up; 

there was considerable sea; the small boat was 22 feet long and 4 
feet beam ; it was foggy when we went to the Sault. 

Defendant’s counsel then called Samuel S. Malcolmson a3 a wit- 
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ness, who testified that he resided at Toronto, and his business was 
that of a marine engineer, and had been for 27 or 28 years; that he 
was chief engineer of the Spartan at the time of thestranding ; that his 
watch was the fore part of the night, and he remained on wateh unti: 
1 o’clock a. m., when the second engineer took charge: that during 
his watch there was a dense fog, which continued all night; that 
during his watch he carried about 45 or 47 pounds of steam; that 
the Spartan’s maximum steam pressure was 47 pounds; that the 
Spartan’s speed was abeut 13 miles an hour and she continued to 
run at that speed until Caribou Island brought her up; that after 
coming off watch at one o’clock he went forward of the cabin and 
there remained half an hour or more, during which time there was 
no lightening of the fog; that there was no lookout on deck ; that 
he saw no one forward on the boat, except Wagner and Harbottle, 
but could have seen them if there had been any one there; that no 
bells were rung to check the speed of the vessel from the time wit- 
ness’ watch terminated until the stranding; that unless particular 
orders to the contrary were given the custom was to run the Spartan 
the way she was running; that when the steamer stranded witness 

was asleep or dozing, but he immediately arose and went into 
85 the engine-room, and casually looked at the steam-gauge (it 

is my regularcustom), and found she was carrying about 
forty-five pounds, her regular steam; that in the Judgment of the 
witness, in the condition of the weather that night, the speed of the 
steamer Was too fast; that at the time I was on deck with Wagner 
and Harbottle [ do not suppose you could see half the length of the 
boat. 


Witness further testified that it would cost about $150 to repair 
the damage done tothe boiler by the stranding ; that witness’ wages 
as chief engineer were $75 per month, and the wages of the firemen 
were from $20 to $25 per month; that there were no firemen on the 
steamer who received $30 per month. 

Q. How much carpet did you see squandered there? 

A. I measured no earpet. 

(). Do vou know of any being used for leaks? 

A. There was some, but I do not think there was a great deal 
of it. 

Q. About what would be your estimate—a fair estimate—of the 
quantity used ? 

A. ‘That I could not say. The carpet would be handed to me and 
[ would use it. Perhaps it was bundled up—given to me ina 
bundle—and I would not take any notice. Ido not think there was 
very much used there. 

(). You may state where it was used—what carpet you saw used. 

A. Any that I saw used was used in around the engine, down 
below at the end of the boilers. 

Q. Can you state approximately the quantity of that carpet—a 
quantity not exceeding what”? 

A. I should not think there was more than 15 or 20 yards, if 
there was that; 20 yards, I should think, would cover it. 
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That while endeavoring to release the steamer witness heard 
Captain MeGregor giving orders to Captain Swain. 


86 On cross-examination said witness testified that he did not 

hear McGregor suggest taking the steamer to Owen Sound ; 
that he left the steamer 4 or 5 days after she got to Detroit; they 
had taken off the wooden sheathing before he left; could not tell if 
the survey had been completed ; that he heard Captain McGregor 
suggest that the steamer be taken to Michipocoten. 

He further testified that on the night of the disaster his watch 
commenced about 6 o’clock in the evening and continued until 
about 1, when he was relieved by the second engineer. He turned 
in and went to sleep, “and slept until I felt her aground; that 
awoke me. After she grounded I came out, went Into the engine- 
reom, and naturally looked at the steam-gauge. I recollect doing 
so immediately as I went into the engine-rouom ; the engine was then 
working reversing. After the stranding, after they got her pumped 
out, | commenced work at stopping the leaks. That was after the 
tug came back there. I worked all over the boat, principally in the 
part of the boat about the engine. I not only used mattresses, car- 
pets, and pillows and other things which were handed me for the 
purpose of stopping the leaks, but also what I took myself; some I 
took and some were brought to me. A part of the time the work of 
stopping the leaks might have been going on in the forward part 
of the boat, but not at all times. There were a good many leaks 
forward. The rest of the officers and crew were working as well as 
us, but I did not say that they were working at those leaks. The 
leaks forward were being stopped at the same time I was stopping 
them about the engine. Of course, I could not be in two places at 
once—could not be at the engine and know what they were doing 
forward. We all worked faithfully and well for the purpose of 

rescuing the vessel; were working in the water a portion of 
$7 the time. My wages were $75 a month. There was a bonus 

of $25 given me for extra work at the same time I received 
miy wages.” 


On redirect examination he testified that MeGregor’s purpose In 
wanting to go to Michepocoten was to put the steamer in trim to go 
down the lakes; there was a safe harbor there, but no facilities for 
repairing the steamer. 

Defendant’s counsel also called Martin Swain, who testified that 
he was master of the tug “ Winslow;” that he went to the relief of 
the “Spartan,” and reported to Captain McGregor. 

(). Under whose instructions did you act there in the work neces- 
sary to release the vessel ? . 

A. I worked under Captain McGregor’s instructions and I worked 
under my own. 

He further testified that he went to the Spartan under instruc- 
tions from the owner of the Winslow. The instructions were to go 
to Caribou Island for the Spartan ; that he left Detroit under those 
Instructions and arrived at Caribou at noon of June 25th, two days 
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after leaving Detroit; that when tne Spartan was first got afloat we 
first calculated to go to Michepocoten. We put a diver under her 
by Captain McGregor’s instructions, but she rolled over and filled 
through the hatches, and we had to put her ashore again; but when 
we got her afloat the second time we sent a diver down to make 
necessary repairs, and we thought we would come right to Detroit ; 
but it was not determined where the vessel would be taken when we 
left Caribou. 

That he had no orders where to take the steamer when she was 
got off, and so informed Captain McGregor, and he said the best 
place to take the boat was to Detroit. McGregor said nothing about 

going to Owen Sound. We talked the thing over, and when 
88 we got down to the Sault there was no information there where 

to take the boat, and we came to Detour, and the patches had 
blowed off un our way down, so she commenced to leak more, and 
we put her in shoal water and sent a diver down again to fix her 
up, and McGregor then said he would come on to Detroit; so we 
came to the conclusion, Captain and me, to stop at Port Huon and 
see if they had any orders there, and I told him if he wanted me 
to stop at Port Huron he should sing out; and when we got to Port 
Huron I hailed him and asked him if he wanted to stop there, and 
he said No, go on to Detroit; where we arrived about 12 or 2 o’clock 
in the morning. ‘There were no orders there, and when I found it 
so McGregor told me he had made arrangements to put her in the 
dry dock, which we did. 

He further testified that Caribou Island is in Canadian waters ; 
that in working to release the Spartan he considered himself subject 
to MecGregor’s orders, and told MeGregor he would pull any way 
MeGregor wanted him to pull; that he came there to work for him 
and it made no difference how he pulled. 

On cross-examination witness testified that when Grum- 
mond ordered him to go to the aid of the Spartan he gave him two 
telegrams from Crosby, which witness has lost. One telegram 
asked Grummond if he could send the Winslow, two steam-pumps, 
and a diver and a hawser-to the Spartan, and the other said, “Send 
her at once.” : 


(. You said you saw Captain MeGregor up there. State whether, 
in your judgment, he made unusual efforts to relieve the steamer 
Spartan. 

A. He did more work than any captain I ever saw. 

Q. Do you think the running of a metallie boat 22 feet keel and 
four feet beam across Lake Superior would be a fair test of the com- 
pass as to following a course? 

A. I could not say as it would be much of a test. 
SY Q. Why not? | 
A. Well, there are several reasons. 

Q. Just give them, so the jury may understand them. 

A. One reason is that a small boat, unless the water is very still, 
will jump around so it will throw the compass off its guards; 1t won't 
work. Another reason is she has gota sail and no centre-board ; 
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she is liable to go sideways half a point or three-quarters of a point, 
and you might not notice it. 

Q. Would you think running such a boat as that from Caribou 
Island on a course for Whitefish Point she would fetch up on Liz- 
zard Island ? : 

A. No; not if she was well handled. 

Mr. Swan: It would depend on the way she was handled largely, 
irrespective of the compass ? 

A. Yes, sir; I think the handling wants to come In. 


90 Defendant also called as a witness Thomas G. Crosby, who 
testified that he met Captain MeGregor at Detroit while the 
Spartan. was under repair, and McGregor informed witness that he 
(McGregor) was superintending the repairs; that witness then said, 
“You want to be careful to keep what 1s in the survey separate from 
what is outside.” Witness further testified that he gave no orders 
or instructions to any person or persons whatsoever as to the re- 
pairs on the steamer, nor did he assume any responsibility therefor; 
that witness’s object was not to assume responsibility; that on June 
22, 1883, he received the following message, marked Exhibit I, from 
Toronto: 
Toronto, Onr., 22. 
Crosby & Dimick : 
l‘ollowing message received from Owen Sound : 
“Spartan ashore on Caribou Island, Lake Superior. Captain 
asks for two steam-pumps, diver, tug, and hawser. Advise Capt. 
Perry if he can send assistance and let me know.—F. Patterson.” 


CHAS. PERRY. 


That witness acted on said telegram and wired Capt. Grummond, 
“Can you furnish pumps, hawser, diver, to Spartan ashore at Caribou 
Island at once?” and notified Perry we had sent assistance from 
Detroit; that he sent Gibson to Detroit to act on the survey on the 
Spartan, and afterwards sent him to see that no more repairs were 
put on the steamer than were called for by the survey, as the Spar- 
tan had been damaged on previous occasions and not properly re- 
paired, 

Defendant’s counsel also offered evidence tending to show that 
repairs were put on the chimneys of the Spartan which were not 
rendered necessary by the stranding, the costs of which were about 
$150, and also that radiators were put on the Spartan which were 

not rendered necessary by the stranding, and that the costs of 
Ol such repairs and radiators are included in the adjustment 

served on defendant’s agents and in the bill of the Detroit 
Dry Dock Company rendered for the repairs of the Spartan. 

Defendant’s counsel then offered in evidence the statute of the 
Dominion of Canada, being chapter 29, 43 Victoria, entitled “An act 
to make better provisions respecting the navigation of the Canadian 
waters,” assented to May 7th, 1880, which statute contains the fol- 
lowing, among other, provisions, to wit: 

Article 13. “ Every ship, whether a sailing ship or steamship, 
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shall in a fog, mist, or falling snow go at a moderate speed.” Also a 
the following article : ’ 
Article 24. “ Nothing in these rules shall exonerate any ship or j 


owner or master or crew thereof from the consequences of any neg- 
lect to carry lights or signals, or of any neglect to keep a proper 
lookout, or of the neglect of any precaution which may be required 
by the ordinary practice of seamen or by the special circumstances 
of the case.” : 

6. “If in any ease of collision it appears to the court before which 
the ease is tried that such collision was occasioned by the non-ob- 
servance of any of the rules prescribed by this act the vessel or raft 
by which such rules have been infringed shall be deemed to be in 
fault, unless it can be shown to the satisfaction of the court that the ? 
circumstances of the case rendered a departure from the said rules 
necessary.” 

7. “ Incase any damage to person or property arises from the non- 
observance by any vessel or raft of any of the rules prescribed by 
this act such damage shall be deemed to have been oceasioned by 
the wilful defanlt of the person in charge of sueh raft or of the 

deck of such vessel at the time, unless the contrary be proved 


{? or it be shown to the satisfaction of the court that the cir- . 
cumstances of the case rendered a departure from the said 

rules necessary, and the owner of the vessel or raft, in all civil pro- 

ceedings, and the master or person in charge as aforesaid or the 

owner, if it appears that he was in fault, in all proceedings, civil or nal | 

criminal, shall be subject to the legal consequence of such default.” 


The foregoing Is substantially all the evidence in the case respect- 
Ing the loss of said =teamer, her subsequent rescue, and the repairs 
made in colseq Uence of her stranding ; the abandonment to the 
underwriters by the plaintiff. 

93 And thereupon the case was rested by both plaintiff and 
defendant, and plaintiff’s counsel then requested the court to 
instruct the jury as follows: 

l. If the jury find that the Spartan, while navigating Lake Supe- 
rior on June 19th, 1883,and while a dense fog prevailed, was stranded 
on Caribou Island, and that the insurers were promptly notified of 
the disaster, and that proper proofs of loss were furnished to the in- 
surers, then the plaintiff has made a case which prima facie entitles 
it to a verdict in this ease. 

jut the district judge then and there refused to instruet the jury 
according to said request; to which refusal on the part of said dis- 
trict judge the plaintiff, by its counsel, did then and there except. 

And thereupon plaintiff's counsel did further request the court to 
charge the jury as follows: 

2. The stranding of the Spartan on Caribou Island while a dense 
fog Was prevailing was an accident which is prima facie covered by 
the policy and for which the insurers are prima facie lable. 

But the said district judge then and there refused to instruct the 
jury according to the said plaintiff's second request ; to which re- 
fusal on the part of said district Judge plaintitf’s counsel did then 
and there duly except. 
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And thereupon the plaintifl’s counsel further requested the said 
district judge to instruct the jury as follows: 

3. If the jury find that the fog contributed proximately to the 
stranding of the Spartan, then the insurers are liable for the loss 
caused by such stranding. 

But the said district judge then and there refused to instruct the 
jury according to the plaintiff's said third request, and to said re- 

fusal on the part of said district judge the plaintiff, by his 
O4 [its] counsel, then and there duly excepted. 
And thereupon the plaintiff’s counsel did further request 
the said district judge to instruct the jury as follows: 

4. There is no evidence in the case which even tends to prove the 
unseaworthiness of the Spartan except in regard to her compass, 
and if the jury find that the compass had not varied more than ves- 
sels’ compasses ordinarily do, that the steamer had been navigated 
by the same compass without trouble from the time that she left 
La Chene, on the St. Lawrence river, up to the time of the disaster, 
and that the officers of the steamer at the time she started upon the 
voyage on which the stranding took place believed the compass to 
be reliable, and had reason for so believing, then the insurers would 
not be relieved from liability on account of any supposed defect in 
the compass. 

But the said district judge then and there refused to instruct the 
jury according to the plaintiff’s said fourth request; to which re- 
fusal on the part of said district judge the plaintiff, by its counsel, 
then and there excepted. 

And thereupon plaintifl 2 counsel did further request said district 
judge to instruct the jury a; follows: 3 

>. If the jury find that the insurers received the notice of aban- 
donment which has been offered in evidence, and that without netice 
to the owners of the steamer they sent Captain Swain with a wreck- 
ing expedition to her rescue, and that Captain Swain brought her 
to Detroit for repairs, and was paid for doing so by the insurers; that 
the steamer was subsequently surveved for repairs by the insurers 
and repaired, and that the owners never interfered with the making 
of the repairs, then the jury may consider these facts as evidence of 

an acceptance of the abandonment. 
95 But the said district judge refused so to instruct the jury ae- 
cording to the plaintiff's said 5th request; to which refusal 
the said plaintiff, by its counsel, then and there excepted. 

And the plaintiff’s counsel thereupon further requested the court 
to instruct the jury as follows: 

6. If the jury find that the insurers, upon receiving notice of the 
abandonment from the owners, sent a rescuing expedition for the 
purpose of rescuing the Spartan and taking her to a place of repair, 
and that the Spartan was gotten off by the wreckers and brought 
to Detroit for repairs and was there repaired without any notice 
whatever to the plaintiff, and that the plaintiff never interfered with 
or exercised any control over or made any claim to said steamer 
after their abandonment, then the Jury may consider these facts as 
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evidence tending to prove an acceptance of the abandonment on the 
part of the insurers. 

And the said district judge then and there refused to instruct the 
jury according to the plaintiff’s said 6th request; to which refusal 
the plaintiff, by its counsel, did then and there duly except. 

And the plaintiff’s counsel thereupon further requested said dis- 
trict judge to instruct the jury as follows: 

7. If the jury find that the insurers sent the wrecking expedition 
tothe Spartan with the intention of rescuing and repairing her with- 
out consulting the plaintiff, then it was the duty of the insurers to 
repair her within a reasonable time and tender her back to the 
owners free from all liens for such repairs. Their failure to do so is 
evidence of an acceptance of abandonment and their liability to pay 

as for a total loss. 
U6 bet the said district judge then and there refused so to in- 
struct the jury according to the plaintiff's said 7th request ; 
to which refusal plaintiff, by its counsel, then and there duly ex- 
cepted. 

And thereupon the plaintiff’s counsel did further request the said 
court to instruct the jury as follows: 

8. If the jury find that the insurers brought the Spartan to De- 
troit with the intention of repairing her, and that she was subse- 
quently repaired without interference on the part of the plaintiff; 
that the insurers failed to pay for said repairs, but allowed the 
steamer to be libeled and sold by the court of admiralty to satisfy 
the lien for such repairs without notice to the plaintiff, then this 
would amount to an acceptance of abandonment. 

But the said district judge then and there refused so to instruct 
the jury according to plaintiff’s said Sth request: to which refusal 
plaintiff, by its counsel, then and there excepted. 

And thereupon the plaintiff’s counsel further requested the said 
court to instruct the jury as follows: 

If the jury find that there was an actual or constructive ac- 
ceptance of the abandonment, then the plaintiff is entitled abso- 
lutely to recover as for a total loss. 

But the said district judge did then and there refuse so to instruct 
the jury according to plaintiff's said 9th request; to which refusal 
plaintiff, by its counsel, did then and there except. 

And thereupon the said district judge instructed the jury as fol- 
lows: 


97 Charge of the Court. 


GENTLEMEN OF THE Jury: This is action by the Richelieu & On- 
tario Navigation Company of the Dominion of Canada against the 
Boston Marine Insurance Company to recover the sum of ten thou- 
sand dollars insured by this company upon the steamer Spartan, of 
which the plaintiff was the owner. In order to determine the scope 
of the hability of the defendant in this connection I will eall your 
attention to the language of the policy, in which the liability of the 
defendant is stated as follows : 


. 
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“Touching the adventures and perils which the said insurance 
company is content to bear and také upon itself by this policy, they 
ure of the lakes—that is, the perils of the lakes, rivers, canals, jetti- 
sons, that shall come to the damage of the said vessel or any part 
thereof—all of these being comprised under the genera] term of the 
perils of the sea or the perilsof navigation. The company does not 
ugree, however, to indemnify the plaintiff against all damages that 
might happen in the course of the navigation of the vessel or of all the 
misfortunes that may befall her while upon the seas, and there are ex- 
cepted from the provisions of this policy and from the liability of 
the defendant, as there are in all or nearly all marine policies, certain 
risks which the defendant does not take upon itself to bear, and they 
are described as‘ the perils, losses, misfortunes, or expense conse- 
quent upon or caused by the following or other legally excluded 

clauses, viz.: Damage that may happen by the vessel hereby 
OS insured to any other vessel or property, incompetency of the 

master or insulticiency of the crew, or want of ordinary skill in 
navigating said vessel, and in loading, stowing, or securing the cargo 
of said vessel, overloading, and all other unseaworthiness ’—that 1s, 
the purport of these exceptions, so far as this case is concerned, 1s that 
thecompany does not undertake to insure any loss to this vessel which 
may be occasioned by the incompetency of the master, the insuffi- 
ciency of the crew, or want of ordinary skill and care in navigation, 
or any unseaworthiness of any description.” 

Now, at the outset of this case we are confronted with the main 
defense, which is that this vessel was unseaworthy ; in other words, 
that she was not properly equipped for the business in which she 
was engaged, and by the general term unseaworthiness 1s included 
any defect either in the construction of the, vessel or in her equip- 
ment. ‘There is but one defect in this connection to which it is nee- 
essary to call your attention, and that is the want of a proper com- 
pass, and upon these points I shall charge you simply that if you 
tind that this vessel was stranded upon Caribou Isiand by reason of 
a defective CONIpass there can be no recovery here, because the vessel 
was in that respect unseaworthy, and the loss is a loss by unseaworthi- 
ness. I shall not review at length the testimony upon this point, 
because it is very brief, and the case I will not say reduces itself to 
this one question, but certainly it isa very important question to 
consider, and that is whether this vessel was or was not lost through 

a defective compass. ‘The circumstances of this loss are such 
99 as seein to me to require explanation on the part of the plain- 
uff. 

She leaves Passage [sland bound for Whitefish Point, she en- 
counters no storms, she encounters no unusual sea, and still upon 
this voyage, keeping off one point or half a point to the southward 
of the usual course on account of the fog, she runs ashore upon 
Caribou Island and is lost. Upon the course upon which that vessel is 
said to have been steered she should have passed about 16 or 17 miles 
from Caribou Island. Upon the ordinary course from Passage Island 
to Whitefish Point sie would have passed about 8 miles; but if we 
ure to believe the testimony of plaintiff’s witnesses in that partic- 
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ular, as I said before, she took a course,on account of the fog, some- 
what southerly of the most direct course between the two points, and 
she should have been carried some 16 miles to the southward of Cari- 
bou Island, and yet, notwithstanding this precaution, she runs ashore. 
Now, gentlemen, if you find that she was carried ashore by the cur- 
rent or by any mysteriouscause which you are unable to explain, then 
the loss will be within the policy and the plaintiff would be entitled 
to recover; but if vou should find that she got off her course by 
reason of a defective compass or that she was navigated at too great 
a speed, then the defendant is entitled to your verdict. 
Upon the question of speed I will have a word to say, although it 
is covered, so far as the law of the case is concerned, by my general 
charge, that if you find the loss occurred by her being navi- 
100 = gated at an excessive speed, there can be no recovery ; still it is 
for you tojudge whether, underall the circumstances of the case, 
she was navigating at too great a speed. The law of Canada provides: 
“That all vessels shall run in a fog ata moderate rate of speed.” 
Now, it strikes me—but the question is one for your determination— 
that a vessel is not under an obligation while navigating the open 
lakes toslacken her speed because ofa fog unless there is some reason 
to apprehend collision with another vessel, or unless the vessel is so 
near the shore or known to be so near the shore that she might run 
upon it, unless she was navigated at a less rate of speed, and if this 
compass had been a proper compass, and there was no reason to think 
it was otherwise, I should feel loth myself to charge the vessel with 
fault on account of excessive speed. On the other hand, if this com- 
pass were known to the captain or he had good reason to believe it 
was defective, then it would strike me that in passing in the neigh- 
borhood of Caribou Island he should have directed the speed of the 
steamer to be slowed. But, as I said before, gentlemen, that is a 
question for your consideration, and I do not undertake to direct you 
one way or the other in regard to this fact, but merely to say in 
general terms that if you find that the loss was occasioned by 
the excessive speed of the vessel or by her want of a lookout or 
by the defects of the compass the defendant is not liable. With 
regard to the defective compass, the master and crew state In 
their protest that they attribute the loss to a defective com- 
101. pass,and while that statement is not binding upon the 
plaintiff here and while the plaintiff is not estopped, as we 
say, or prevented from showing that the loss is attributable to other 
causes, itundoubtedly is entitled toconsiderable weight. Ontheother 
hand, it is shown that the vessel had navigated from Owen Sound 
upto Sault St. Marie and from the Sault up to Port Arthur with 
this compass, and that no unusual deviation had been detected, ex- 
cept that the captain thought the compass was a little slow, as he 
said. Now, then, gentlemen, in case you shall find, as I have said 
before, that this loss was occasioned by a defeetive compass, the de- 
fendant is entitled to your verdict. On the other hand, if you shall 
find that the loss occurred through peril of the sea and from no want 
of skill in navigation and no want of competency in the master or 
sufliciency of the erew and from no fault on the part of the vessel, 
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then your verdict should be for the plaintiff, and that leads to con- 
sider the amount in which this verdict should be rendered. 

The plaintiff claims the entire amount of the policy which should 
be awarded to him—that is, if you find that the loss was what is 
termed in the law a total loss he should be entitled to that verdict. 
A total loss is of two kinds, actual and constructive. An actual total 
loss occurs where the vessel is wholly destroyed or is so effectually 
broken up and wrecked that the cost of repairing her would exceed 
her entire value when repaired. 

That is what is termed in law an actual loss. But a constructive 

total loss occurs where a vessel is wrecked and the expense 
102s of getting her off and saving her and repairing her exceeds 

one-half of her value when repaired. ‘That is termed a con- 
structive total loss, and entitles the plaintiff to recover as for a total 
loss if he abandons the vessel to the insurance company, and in such 
cases, in order to entitle the plaintiff to recover as for a total loss, 
when the loss is only constructively total, it is necessary that he 
should have abandoned her to the insurers. 

This leads me to speak of the abandonment in this cause. The 
only evidence of abandonment is a telegram dated on the 26th of 
June, ‘1883, addressed to C. Perry, insurance agent, Toronto, Mr. 
Perry being the broker who negotiated this insurance through Crosby 
& Dimick, the agents of the company at Buffalo. The language of 
the disp: itch is as follows: 

“Spartan ashore on Caribou Island, and this company beg to in- 
form you that they abandon the boat and claim a total loss. Please 
inform the underwriters. 

“(S’e'd) J. N. BEAUDRY, 
“ Sec’y R. & O. Nav. Co.” 


The defendant claims it is not bound by this abandonment be- 
cause the policy provided that no abandonment in any case what- 
ever, not even when the right to abandon exists, shall be held or 
allowed as effectual and valid unless it shall be in writing, signed 
bv the insured, delivered to the company or its authorized agent, 
nor shall it be sufficient if an unincumbered and perfect title to the 
subject abandoned cannot be given, and the valuation of said vessel 
expressed in this policy shall be considered the value in adjusting 

the losses covered by this policy. 
108 Exception is taken to this abandonment upon the ground, 

in the first place, that the cause of abandonment is not stated. 
But upon that point I charge vou, gentlemen, that as it is stated in 
the abandonment that Spartan is ashore upon Caribou Island, that 
so far as that requisite is concerned the abandonment 1s sufficient, 
the company being charged with notice that Caribou Island is an 
island in Lake Superior, and that a vessel ashore upon that island 
would in all probability suffer'a total loss, unless she was gotten off 
and taken to a port of safety. 

The second objection taken to the abandonment is that 1t was not 
sent to the agent of the company, but to Perry ; but upon that point 
I charge you that inasmuch as Mr. Perry swears that he sent this 
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abandonment to Crosby & Dimick, the agents of the company at 
Buffalo, that that is a sufficient delivery to them to vest in the un- 
derwriters title to the property abandoned. 

The third is that it is not signed by the president or other author- 
ized officer of the plaintiff corporation, but is signed by Mr. Beaudry, 
who purports to be the secretary of the Richelieu & Ontario Navi- 
gation Company. Upon that point I charge vou as follows : 

“That the secretary has not by virtue of his office the right to 
make an abandonment of a steamer, so as to vest a perfect title to 
the same in the underwriters ; but if you find that the president of 
this corporation went to Buffalo and claimed a total loss in this case 
that may be considered by you, you would be authorized to treat 
that asa ratification of the act of the secretary in making this 

abandonment to the defendants. 
104 Now, in order to entitle the plaintiff to recover the full 
amount of this policv—that is, the sum of ten thousand dol- 
lars—you must find not only that there has been an abandonment 
made, but that the expense cf getting this vessel off and of repairing 
her exceeded the sum of twenty-five thousand dollars. 

Mr. Swan: $10,230. 

Court: $10,230, from which should be deducted the extra com- 
pensation that was paid to the master and to the crew, which, I 
think, the plaintiff is entitled to charge the defendants, and also for 
any excess of property used—blankets, mattresses, or any other prop- 
erty claimed to have been used in stopping leaks upon the vessel. 
There is quite an amount of this property charged in the adjust- 
ment, which is claimed by the defendant was not actually used. If 
you find that there has been an overcharge in that particular, that 
should be deducted from the amount of the bill in getting this ves- 
sel off. The bill for repairs was something in excess of $21,000. 
From that should be deducted 4 of the cost of such repairs as were 
not put upon the iron hull. The ordinary rule is that there shall 
be a reduction of one-third new for old for repairs, but in this policy 
there was no deduction of that kind to be made on the hull, so that 
sv far as the hull is concerned the plaintiff is entitled to charge the 
whole amount of those in his bill, but as to all other repairs not 
made to the iron hull there should be made a reduction of one-third 
new for old in this bill, and also a reduction for any repairs made 

that were not necessary to restore the vessel to the condition 
LOS in which she was before this aceident occurred and by reason 

‘of the damages received from this accident. ‘There is some 
evidence that additions were made or repairs were put upon her 
chimney that were not rendered necessary by this aecident, and that 
there were three warming radiators put in the vessel, probably for the 
purpose of warming her, which were not rendered necessary by the 
stranding. Now, if after making all these deductions you find that 
the expense of getting her off and the expense of the repairs added 
together exceeded the sum of $25,000, and you further find that 
she was duly abandoned to the underwriters, if you tind the plain- 
tiff is entitled to recover at ail, he would be entitled to recover as 
for a total loss. 
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Mr. Swan: Would your honor not like to qualify that a little, 
with reference to the uninsured interests? Four-fifths of this loss 
is chargeable to the insurance. The valuation being placed at 
$50,000, the insurable interest would be $40,000. 

Mr. Moore: One-half the amount insured, if you deduct one- 
fifth—one-half the amount insured—in other words, if the one-fifth 
insured interest is deducted, then, of course, it is only $20,000. It 
is just as broad as it is long. 

Court: It makes no difference, does it, Mr. Swan, whether you 
yomy to the cost of the repairs in. getting her off at $20,000 or 

$25,000; if | deduct one-fifth the four-fifths need not exceed $20,000 
In $25,000. 

Mr. Swan: Oh, no; that is the rule as laid down in the Wesley 
case. The policy reads as follows: that unless the amount to be 
paid by the insurer upon the adjustment of partial loss shall exceed 

one-half 
106 Court: That is not half of the amount insured. 
Mr. Moore: There certainly can be no sense of reason In 
Mr. Swan’s construction of it, because such was not the construction 
of Justice Matthews. If the one-fifth insured by the owners is de- 
ducted, of course it is only one-half the amount insured by the 
company, Which is only $40,000. 

Mr. Swan: Oh, no. The easiest wav in the world 

Court: No, there can be no abandonment unless the amount 
which the insurer would be liable to pay under an adjustment as of 
a partial loss shall exceed half of the amount insured. 

Mr. Swan: The Massacliusetts cases say the expenses must ex- 
ceed $25,000. 

Court: I do not know, gentlemen, that I care to present that to 
your attention any further. It has not been presented in any of 
the requests to charge, and I will leave it as 1 have charged you 
upon that point. 

Mr. Moore: It would seem to me the better way would be to find 
the amount expended and leave it to the adjuster to determine that. 

Court: L have noright to do that without the consent of counsel. 

Mr. Swan: I submit that the only question here is as to the loss 
under the policy, so I do not think we will ever come to the amount 
of the valuation. 

Court: Gentlemen, I believe I have covered all I desire to charge 

you in my general charge with reference to this case. I am 
107 requested, however, by counsel upon both sides to charge you 
upon certain points to which my attention is called in writ- 
ing, and I do charge you at the request of the plaintiff as follows: 

Stranding is one of the perils insured against in the policy, and 
if the jury find that the stranding was the proximate result of the 
fog or enrrents of the lake prevailing, then the owners of the 
steamer have made a case which entitles them to your verdict in 
this case. I further charge you as requested by the plaintiff: 

That the insurers cannot defend in this case upon breach of war- 
ranty as to seaworthiness by reason of this fact that the policy con- 
tains no continuing warranty, but if the loss was occasioned by 
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reason of unseaworthiness I charge you that defendant is entitled 
to your verdict. 

Do you wish, Mr. Moore, that I should go over these requests ? 

Mr. Moore: I should prefer you would. 

Court: I charge jou, as requested by the defendant, that under 
the policy of insurance in this case the expense of bringing her to 
Detroit must be shown by the plaintiff to have been occasioned 
by the risk against which the defendant had insured the steamer, 
and if the stranding of said steamer and the expense incurred in 
effecting her relief resulted from any incompetenecy of the master 
or insufficiency of the crew or want of ordinary care and skill in 
navigating said vessel or for any unseaworthiness of said vessel, 
then the plaintiff cannot recover, or if the stranding of said steamer 
and the expense of relieving her was caused by a defective compass 

by which it was steered, then the vessel was unseaworthy. 
108 “There was a want of ordinary care and skill in navigat- 

Ing said steamer and running her at fall speed and without 
a lookout in the dense fog prevailing at the time of her stranding, 
if the compass by which said steamer was run failed to traverse cor- 
rectly, either by reason of local attraction caused by the ron hull 
of said steamer or prevailing in the Lake Superior region, and 1f the 
inaster knew or might have known that the compass had not been 
adjusted for Lak® Superior navigation.” 

The stranding of said steamer at a point 17 miles out of the course 
on which said steamer was running in navigating thedistanceof about 
130 miles is prima facie evidence that the compass was defective and 
throws the burden of proving that the compass was correct upon 
the plaintiff. 

I charge you, as requested by the plaintiff in his eighth request, 
that the jury are entitled to consider the fact that the Spartan had 
been successfully navigated by this compass during the season up 
to the time of her stranding, and that on her final trip she had 
made a good course from Port William to Silver Island and from 
Silver Islind to Passage Island, and that she was upon her usual 
course When she passed the Quebec, as evidence tending to show 
that the officers had reason for believing that the compass was a 
proper one and to rebut the charge that they were negligent in 
using that compass. 

‘The steamer is presumed to have been seaworthy and that her 
officers were competent to navigate and manage her, and the insur- 
ers are not entitled to a verdict on account of unseaworthiness 
unless they prove by a preponderance of evidence that she was un- 

seaworthy. 
109 But that is to be construed in connection with the charge 
[ gave you that the fact that she ran ashore, on a still night, 
upon Caribou Island, 17 miles out of her course, raises the pre- 
sumption of unseaworthiness which it devolves upon. plaintiff to 
explain. 

[ charge you, as requested by defendant in his seventh request, 
that under the evidence in this case the burden of proof is upon the 
plaintiff to show that the stranding of said steamer could not have 
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been guarded against or prevented by the ordinary exertions of 
human skill and prudence. 

Eighth. The stranding of the vessel, which might have been 
averted by the exercise of ordinary care and skill, is not a peril of the 
lakes—that is, that could be averted by ordinary skill; if it could 
not, then it is not. 

Ninth. It was theduty of the master of the Spartan, in the dense fog 
prevailing before and at the time of the stranding, to take all such pre- 
cautions for the safe navigation of said steamer as the special cireum- 
stances then existing required—that is to say, if the prevalence and 
density of the fog increased the ordinary dangers of navigation, then, 
even though he adopted ordinary precautions against disaster waich 
might have been sufficient in clear weather, he was guilty of the 
lack of ordinary care and skill in navigating said vessel if he failed 
to take such increased precautions as the increased dangers of navi- 
gation required. This was his duty independent of the requirements 
of the statutes of the Dominion of Canada to which your attention 

was called. 
110 What is ordinary care in clear weather and daylight is not 
necessarily ordinary care in a dense fog at night. 

lith. As the Spartan was violating the statute laws of Canada in 
running at full speed in a dense fog, the piaintiff must show aflirma- 
tively that neither the speed of the steamer nor the defects of the 
compass could have caused or have contributed to cause the strand- 
ing of the steamer. . 

The burden of proving a loss of this kind is upon the plaintiff. 
There is no presumption that the loss was caused by the peril in- 
sured against by the defendant. 

It was the duty of the plaintiff to keep the Spartan in a seaworthy 
condition for the safe navigation of the waters in which she might 
be run under the policy. In order to be seaworthy the steamer must 
have been supplied with a good and reliable compass or compasses, 
which must have been kept in proper repair and condition for the 
safe navigation of all waters described in the policy. If there were 
any defects in the compass known or unknown rendering it unsafe 
or unsuitable for use in Lake Superior and the stranding of the ves- 
sel was caused by, consequent upon, or arose from such defects in the 
compasses the vessel was not seaworthy for Lake Superior naviga- 
tion, whatever her fitness for navigation elsewhere, and the plaintiff 
cannot recover. 

Under the terms of the policy in this cause the insurers have not 
assumed the risk of improper navigation. The phrase “improper 
navigation” ineludes both negligent navigation and violation of 
statutory rules of navigation which govern the Spartan. It is not 

essential that the damage might have been reasonably ex- 
111 ~=pected under the circumstances in which the ship was navi- 

gating to constitute rfegligence. The master was bound to 
navigate the steamer with due precaution against all disasters that 
might result from excessive speed in the fog prevailing from errors 
of the compasses, and was bound to conform the navigation of the 
steamer to the laws of the Dominion of Canada in evidence in this 
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cause, and to the usual practice of skillful and careful seamen in 
like cases. 

I charge you, as requested by the plaintiff in his tenth request, 
that the fact that the second mate was left in charge of the deck 
during the evening is of no importance in this case. 

It is no defense in this ease that the master did not himself re- 
main on deck, it being shown that the first mate was in command 
at the time of the stranding and there being nothing to show that 
he was not a competent officer. 

There is no rule of law which declares it to be a fault for a steamer 
on the open lake in a fog to run at her usual speed, unless there are 
other vessels in the vicinity with which she may collide, and there 
is no proof that there were any. Gentlemen, I will not give any 
more of these requests. I think I have practically covered them in 
my general charge, and I think that, having covered all the re- 
quests in my general charge and all the questions of law to which 
It is necessary to direct your attention, without giving any more of 

these requests, I will leave the case to you, saying : 
112 1. If you find that this vessel was stranded by reason of 

want of ordinary care and skill in her navigation or by rea- 
son of a defective compass, the plaintiff is not entitled to recover ; 
on the other hand, if you find that she was stranded by cireum- 
stances, bv reason of the current or by perils of the seamany other 
peril of the sea—then the plaintiff would be entitled to your ver- 
dict. 

If you shall find for the plaintiff, then if you find that an aban- 
donment was duly made and that the amount of damage done, in- 
cluding the expenses of getting the vessel off and of repairing her, 
exceeds half the amount insured, then you are at liberty to find a 
verdict for the sum of ten thousand dollars. On the other hand, if 
you do not find this abandonment was made or that the loss did 
not equal the amount named, then you will find a verdict for the 
plaintiff for the proportion which the defendant is liable to pay as 
of a partial loss—that is, the proportion of repairs. | think the 
general average expehlses were paid by the Insurance, were they 
not? 

The proportion of the cost of the repairs which is chargeable to 
them in this case. 

Gentlemen of the jury, the case is in yourhands. You will retire 
in charge of an officer to consider of your verdict. 


113 And thereupon the said plaintiff, by his counsel, excepted 
to the following instructions given by the judge in his charge 
to the jury as aforesaid, to wit: 

That the purport of the exceptions contained in the policy so far 
as this case — 1s that the company does not undertake to insure 
any loss to this vessel which may be occasioned by incompetency of 
the master or Insuflicieney of the crew or want of ordinary care and 
skill in navigation Or any unsenworthiness of any description. 

And also to that portion of the charge of said district judge 
wherein he further instructed the jury as follows: 
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Now, at the outset of this case we are confronted with the main 
defense, which is that this vessel was unseaworthy ; in other words, 
that she was not properly equipped for the business in which she 
was engaged.” 

And said plaintiff did also except to that portion of said charge 
wherein the district judge instructed the jury as follows : 

“ Upon the question of speed I will have a word to say, although it is 
covered by my general charge; that if you find that the loss occurred 
by her being navigated with excessive speed there can be no recov- 
ery ; still, it is for you to judge whether, under all the circumstances 
of the case, she was navigated at too great a rate of speed.” 

Said plaintiff also excepted to that portion of said charge wherein 
said district judge instructed the jury as follows : 

“The law of Canada provides that all vessels shall run in a fog 
at a moderate rate of speed, and I do not undertake to instruct you 
one way or the other in regard to this fact, but merely to say, in 
general terms, that if you find the loss was occasioned by the excess- 

ive speed of the vessel or by her want of a lookout or by 
114 the defect of the compass, the defendant is not liable.” 

And the plaintiff also then and there excepted to that portion 
of said charge wherein said district judge instructed the jury as fol- 
lows: 

“With regard to the defective compass the master and crew state 
in their protest that they attribute the loss to a defective compass, 
and while that statement is not binding upon the plaintiff and while 
the plaintiff is not estopped, as we say, or prevented from showing 
that the loss is attributable to other causes, it is undoubtedly entitled 
to considerable weight.” 

And said plaintiff also then and there excepted to that portion of 
the charge wherein the said district judge instructed the jury as fol- 
lows: 

“In case you shall find, as I said before, that this loss was occa- 
sioned by a defective compass the defendant is entitled to your ver- 
diet. On the other hand, if you shall find that the loss occurred 
from a peril of the sea and from no want of skill in navigation and 
no want of competency in the master or insufficiency in the crew 
and from no fault on the part of the vessel, your verdict should be 
for the plaintiff.” 

And the said plaintiff then and there excepted to so much of the 
charge of the district judge as instructed the jury as follows: 

“I charge you, as requested by the defendant, that, under the policy 
of insurance in this case, the expense of bringing her to Detroit 
must be shown by the plaintiff to have been occasioned by the risk 
against which the defendant had insured the steamer; and if the 
stranding of said steamer and the expense incurred in effecting her 

relief resulted from the incompetency of the master or insuffi- 
115 ciency of the crew or want of ordinary care and skill in navi- 
gating said vessel or from any unseaworthiness of said vessel, 
then the plaintiff cannot recover ; or if the stranding of said steamer 
and the expense of relieving her was caused by a defective compass 
by which it was steered, then the vessel was unseaworthy.” 
1U—206 
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The plaintiff also excepted to that portion of said charge in which 
suid district judge instructed the jury as follows : 

“| charge you, as requested by the defendant in his 7th request, 
that under the evidence in this case the burden of the proof is upon 
the plaintiff to show that the stranding of the steamer could not 
have been guarded against or prevented by the ordinary exertions 
of human skill or prudence.” 

And the plaintiff also excepted to that portion of said charge in 
which said district judge instructed the jury as follows: 

“As the Spartan was violating the statute laws of Canada In run- 
ning at full speed in a dense fog, the plaintiff must show afhrma- 
tively that neither the speed of the steamer nor the defects of the 
compass could have caused or contributed to cause the stranding of 
the steamer,and the burden of proving a loss of this kind was upon 
the plaintiff. There is no presumption that the loss was caused by 
a peril insured against by the defendant.” 

And said plaintiff also excepted to the following portion of said 
charge in which said district judge instructed the jury as follows: 

“If there were any defects in the compass, known or unknown, 
rendering it unsafe for use in Lake Superior and the stranding was 
caused by or consequent upon or arose from such defects in the 
compass, the vessel was unseaworthy for Lake Superior navigation, 
whatever her fitness for navigation elsewhere, and the plaintiff can- 

not recover. 
116 Under the instructions aforesaid the case was submitted to 
the jury, who thereupon rendered a verdict in favor of the 
defendant; upon which verdict a judgment was afterwards and on 
the Sth day of February, 18586, rendered in favor of said defendant. 

And because the said several matters, as well as the aforesaid rul- 
ings and decisions of said district judge and the exceptions thereto, 
do not appear of record said district judge has, at the prayer of said 
plaintiff, signed and sealed this bill of exceptions this 20th day of 
December, 1SS6. 

HENRY B. BROWN, [seat] 
District Judge. 
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Warranted by the assured to be employed exclusively in the 
freighting and passenger business, and to navigate only the waters, 
bays, harbors, rivers, canals, and other tributaries of Lakes Superior, 
Michigan, Huron, St. Clair, Erie, and Ontario and River St. Law- 
rence to Quebec, usually navigated by vessels of her class during 
the portion of the life of this policy, between noon of April Ist and 
noon of November 30th; and between noon of November 30th and 
noon of April Ist ensuing said vessel shall be laid up and safely 
moored satisfactorily to this company. 

The said vessel, tackle, apparel, and other furniture are valued at 
fifty thousand dollars. 

Touching the adventures and perils which the said insurance 
company is content to bear and take upon itself by this policy, thev 
are of the lakes, rivers, canals, fires, jettisons, that shall come to the 
damage of the said vessel or any part thereof, excepting all perils, 
losses, misfortunes, or expenses consequent upon and arising from 
or caused by the following or ether legally excluded causes, viz: 
Dumage that may be done by the vessel hereby insured to any other 
vessel or property, Incompetency of the master or insufficiency of 
the crew or want of ordinary care and skill in navigating said ves- 
sel and in loading, stowing, and securing the cargo of said vessel ; 
rottenness, inherent defects, overloading, and all other unseaworthi- 
ness; theft, barratry, or robbery; charges, damage, or loss in con- 
sequence of a seizure or detention for or on account of any illicit or 
prohibited trade or any trade in articles contraband of war; any claim 
for wages or provisions furnished to officers or crew while the property 
insured may be detained by any disaster, or during subsequent re- 
pairs, excepting always services rendered in protecting, recovering, 
and securing the vessel or property covered by this policy ; anchors 
being cast without being properly or sufticiently buoyed ; gangways 
and openings through the deck being improperly or insecurely se- 
cured or protected. 

The assurers hereby acknowledge the receipt of a note, at six 
months, from May Ist, 1583, for the amount of the consideration of 
this insurance, which at the rate of 2.70 per cent. on $10,000 is 
$270.00, less — per cent. off is policy, $ total amount 
of note, $ 

In case of loss or misfortune it shall be lawful and necessary to 
and for the assured, their agents, factors, servants, and assigns, to 
cive the assurers prompt notice of the disaster and submit the plan 
adopted for recovering and saving the property, and to make all 
reasonable exertions in and about the defence, safeguard, and re- 
covery of the said vessel or any part thereof, without prejudice to 
this insurance; and after recovery and the holding of a survey by 
persons chosen by the insurers and insured or their agents, made 
under oath, setting forth the particplars of actual damage received 
by the vessel in the disaster, and discriminating befween those and 
former defects, and wear and tear, the insured are to cause the same 
to be forthwith repaired, in accordance with the surveyors’ specifi- 
cations; and in ease of neglect or refusal on the part of the insured, 
their agents or assigns, to adopt prompt and efficient measures for 
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the safeguard and recovery thereof or to repair the same when re- 
covered, then the said insurers may and are hereby authorized to 
interpose and recover the said vessel, or after recovery to cause the 
saine to be repaired, or both, for account of the insured, to the ex- 
penditures and amount whereof the said insurance company will 
contribute according to the proportion the sum insured bears to the 
valuation aforesaid, and the surplus (if any) paid or ineurred by 
said insurers (with the premium note if unpaid)shall be a len upon 
and shall be recoverable against the said vessel, tackle, apparel, and 
other furniture or any part thereof, or against the insured, at the 
option of the insurers; but in case this insurance shall be against 
total loss only and no claim for the same be sustained, then the 
whote of such expenditures and amount paid or incurred by said 
insurers shall be a lien and recoverable as aforesaid, and in all cases 
of loss or damage one-third new for old shall be deducted from the 
amount of actual cost of repairs or estimates for same (except on 
anchors), and no partial loss or particular average shall in any case 
be paid by the insurers unless the amount of the whole of such 
damage or loss (after deducting one-third new for old) equals or ex- 
ceeds 5 per cent. of the valuation aforesaid. Each passage from 
port to port shall be subject to its own separate average. 

Boiler clause.—Unless caused by stranding, collision, or the vessel 
being on fire, the insured warrants this policy to be free from any 
claim for loss or damage to boilers, steam-pipes, machinery caused 
by the bursting, explosion, collapsing, or breaking of tie same, and 
to be free from any and every general average and salvage expense 
in consequence thereof, excepting always the expenses of getting the 
vessel from an exposed position to the nearest place of safety, when 
further expenses of above nature are not to be a claim on these in- 
surers. 

It is agreed that the acts of the insured or insurers or their agents 
in recovering, saving, and preserving the property insured, in case 
of disaster, shall not be considered a waiver or an acceptance of an 
abandonment nor as affirming or denying any liability under the 
policy, but such acts shall be considered as done for the benefit of 
all concerned and without prejudice to the rights of either party. 
Further, the insured shall not havea right to abandon the vessel in 
any case, unless the amount which the insurers would be liable to 
pay under an adjustment as of a partial loss shall exceed half the 
amount insured, nor shall detention by the season or by any other 
cause be alleged or allowed as cause for abandonment. Moreover, 
no abandonment, in any case whatever, even when the right to 
abandon may exist, shall be held or allowed as affectual or valid, 
unless it shall be in writing, signed by the insured, and delivered to 
the said company or to their authorized agent, nor unless it shall be 
efficient, if accepted, to convey to and vest in the said insurance com- 
pany an unincumbered and perfect title to the subject abandoned, 
and the valuation of said vessel, expressed in this policy, shall be 
considered the value 1n adjusting losses covered by this policy. 

Losses shall be payable in sixty days after proofs of such loss or 
damage and of the amount thereof,and proof of the interest of the 
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‘ assured shall be made and presented at the office of said company 
(the amount of premium or note for premium on this policy, if un- 
paid, and all other indebtedness due this company being first de- 
ducted). 

It is also agreed and understood that in case of loss or damage 
under this policy the assured, in claiming and accepting payment 
therefor, hereby and by that act assigns and transfers all his or their 
right to claim for such loss or damage as against any person or per- 
sons to this company, to inure to their benefit, however, to the ex- 
tent only of the amount of the loss or damage and attendant ex- 
penses of recovery paid or incurred by this company ; and any act 
of the assured waiving or transferring or tending to defeat or de- 

’ crease any such claim against any person or persons shall be a can- 
> cellation of the liability of this company for or on account of the 
loss or damage claimed, and the expenses of recovery or otherwise 
(if any), paid or incurred by the said company, shall be a lien upen 
and shall be recoverable against the said vessel, tackle, apparel, and 
other furniture or any part thereof, or against the insured, at the 
option of the insurer. 

It is also agreed that this policy shall become void if any other 

insurance is or shall be made upon the vessel 

Limit of insurance, interest hereby insured, which, together with 

$40,000. this insurance, shall exceed the sum of forty 
thousand dollars. 

It is also agreed that all claims under this policy shall be void 
- unless prosecuted within one year from the date of the loss; and 
in case the notes or obligations given for the premium herefor, or 
auy part thereof, be not paid at maturity, the full amount of pre- 
mium shall be considered as earned, and this policy becomes void 
while said past-due notes or obligations or any part thereof remain 
overdue and unpaid. 

[t is also agreed that in all cases when carrying grain cargoes in 
bulk the vessel hereby insured shall have the same secured by good 
and sufficient shifting boards properly and securely put in place, so 
as to effectually prevent the shifting of the cargo. 

The interests of the assured in this policy or in any part thereof, 
or in the property hereby insured or any part thereof, is not assign- 
able, unless by consent of this corporation, manifested in writing 
and in case of transfer or termination of any such interest of the 
assured or any change of the nature of the insurable interest of the 
assured in the property aforesaid, either by sale or otherwise, with- 
out such consent, this policy shall from thenceforth be void and of 
no effect, and no assignment or transfer shall in any case relieve the 
insured or property hereby insured from any or all of the condl- 
tions therein expressed, and a violation of or non-compliance with 
any of such conditions, either by the assignee or bv the assignor, 
before or after the assignment or transfer, shall vitiate the policy. 

N. 5.—This policy is subject to the usages and regulations of the 
&. > ports of the Lakes New York on all matters of adjustment and set- 
tlement of losses not herein otherwise clearly specified and provided 
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far, to be stated by a competent adjuster of marine losses, designated 
by the insurers. ) 

In witness whereof the president or vice-president of said Boston 
Marine Insurance Company hath hereunto subscribed his name and 
caused the same to be attested by its secretary, but this policy is not 
valid unless countersigned by the authorized agent of the company 
at place of issue. 

(S’g’d) B. B. FULLER, President. 


(S’o’d) THOMAS Hl. LORD, Secretary. 


Countersigned at Buffalo, N. Y., this Ist day of May, 1883. 
(S’g’d) SMITH & DAVIS, 
Gen'l Agent-. 


[In red ink on left-hand margin:] This policy is free from any 
loss caused by or on consequence of fire. In case of partial loss 
under this policy there shall be no deduction of § new for old on 
iron hull, 

[In red ink on right-hand margin:] Permitted to assist vessels of 
their own line in distress, not stranded, and tow them to the nearest 
available port of refuge. 


[Endorsed :] Spartan. No. 1965. Boston Marine Insurance Co. 
Cash capital, $1,000,000. Steamer Spartan, lake vessel. Richelieu 
and O. Nav. Co. $10,000 at 2.70 per cent., $270.00 ; policy, $1.00. 


Reeord —; folio —. (S’g’d) Chas. Perry. 
1173 The Detroit Fire and Marine Insurance Company hereby 


consent that the interest of in the within poliey, 
subjeet to all the terms and considerations therein mentioned and 
referred to, be assigned to ——, Detroit, —— —, 1538-. 


—— ——, Secretary. 


For value received — hereby transfer, assign, and set over unto 
—— all — title and interest in the within policy and all ad- 


vantage to be derived therefrom, subject to all the forms and condi- 
tions therein mentioned and referred to. 
Witness — hand-— and seal this — day of ——, 188-. 
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Sealed and delivered in presenee of— 
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The Detroit Fire and Marine Insurance Company. 


Capital, $300,000. 


Caleb Van Husan, president; M. I. Mills, vice-president. 


Directors : 
J.S. Farrand, Detroit. Samuel P. Williams, Sturgis. 
Wim. A. Moore, . EK. O. Grosvenor, Jonesville. 
Merrill I. Mills, ss k. S. Heineman, Detroit. 
Jerome Croul, m James Beatty, . 
C. Van Husan, : Philip Bach, Ann Arbor. 
Thos. D. Gilbert, Grand Rapids. Stephen S. Cobb, Kalamazoo. 
Wm. A. Butler, Detroit. George M’Millan, Detroit. 
Alex. Lewis, . George L. Pease, . 
W. H. Tefft, . Philo Parsons, " 
l’rederick Wetmore, " John D. Standish, . 
JAMES J. CLARK, Secretary. 
118 Exurprr B. 


Proof of ITull Loss. 


STATE OF MICHIGAN, | | 
County of Wayne, f°” 


To the Boston Marine Ins. Co. of Boston: 

Be it known that on this 3d day of November, A. D. 1883, before 
me, James 8S. Heaton, a notary public duly commissioned and sworn 
and residing in the city of Detroit, in the county and State afore- 
said, personally appeared Alexander Milloy, attorney-in-fact of the 
Richelieu and Ontario Navigation Company, who, being duly sworn, 
doth dispose [depose] and say that the following statement and the 
papers therein referred to and signed with his own hand contain a 
particular, just, and true statement of loss in the words and figures 
following, to wit: 

I. That on the Ist day of May, A. D. 1885, the Richelieu and 
Ontario Navigation Company had an insurable interest in a certain 
steam-vessel called the “Spartan,” of Montreal, in the Province of 
(juebec, as owner. 

II. That on the Ist day of May, A. D. 1883, the said company 
insured the said steam-vessel Spartan against the perils of naviga- 
tion in the Boston Marine Insurance Company aforesaid under the 

conditions of hull policy No. 1965, issued by Smith and 
119 Davis, general agents of said company at Buffalo, N. Y.. in 
the sum of $10,000, the value of said vessel being fixed at 
$50,000 in the said policy, and that there was $40,000 insurance per- 
mitted on the same as follows: 
$10,000 in the Boston Marine Insurance Company. 
$10,000 in the Union Insurance Company of Philadelphia. 
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$10,000 in the Continental Insurance Company of New York. 

$7,500 in the Thames and Mersey Marine Insurance Company of 
Liverpool, London, and Manchester. 

$2,500 in the Insurance Company of the State of Pennsylvania. 

And $10,000 uninsured, held at the risk of the insured. 

III. That the said vessel, in the prosecution of a voyage from Fort 
William, on the north shore of Lake Superior, in the Province of 
Ontario, to Owen Sound, on Georgian Bay, in said Province of 
Ontario, at about 2 o’clock on the morning of the 19th of June last, 
ina fog, she ran ashore on the southwest shore of Caribou Island 
and became a wreck and total loss, and was duly abandoned by her 
owners to her insurers, as will appear by certified copy of the pro- 
test of her master and mariners, heretofore served upon you; in 
consequence of which the said Richelieu and Ontario Navigation 

Company suffered damage, sustained loss or damage within 
120s the perils insured against under the said policy No. 1965, to 

the amount of ten thousand dollars, as will further appear 
by particular statement herewith. 

And the said Richelieu and Ontario Navigation Company claim 
of the said Boston Marine Insurance Company the sum of $10,000, 
being the amount of loss sustained by it under said policy No. 1965 
aforesaid. 

And further savs that the said loss or damage did not originate 
by an act, design, or procurement on said navigation company- 
part or in consequence of any fraud or evil practice done or suffered 
by said navigation company, and that nothing has been done by or 
with its privity or consent to violate the conditions of insurance or 
render void the policy aforesaid. 

Witness my hand,at Detroit, in the county of Wayne and State of 
Michigan, this 3rd day of November, A. D. 1883. I further state 
that | am attorney-in-fact and traflic manager of said Richelieu and 
Ontario Navigation Company; that I make this affidavit & proof 
for and on behalf and at the request of said Richelieu and Ontario 
Navigation Company, tle owner of said steamer Spartan. 

(S’g’d) THE RICHELIEU & ONTARIO 
NAVIGATION CO’Y, 
By ALEX. MILLOY, 
Attorney-in- Fact, Traffic Manager. 


Subscribed & sworn to before me this 5rd day of November, A. D. 
1883. 


(S'g¢’d) JAMES S. HEATON, [t.s.] 
Notary Public, Wayne Co., Michigan. 
121 [Endorsed:]| Copy. Ex. A. Hull proof of loss. Policy 


No. 1965, Boston Marine Ins. Co. of Boston, on steamer Spar- 
tan, owned by Richelieu & Ontario Nav. Co., at — ageney. Ree’d 
Buffalo, Nov. 5,85. Amount insured, S—; amount claimed, 8—: 
amount paid, $—; date of loss, —, 1S—; proofs received, 
—, 1IS—; ordered pard, —, 1IS—; paid, —— —, 1S—. ; 
agent. Nore—aAttached to this instrument should be, if total loss, 
1, certified copy of protest of the master; 2, last enrollment and 
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license; 3, bill of sale & abandohment, with subrogation to the com- 
pany. If partial loss, 1, certified copy of protest of the master; 2, 
mutual survey & estimation of damage; 3, bill of repairs; 4, sub- 


rogation to the company. 
122 By Public Instrument of Protest. 


ONTARIO, | T> wit: 
County of Essex, f *° “™ 

se it known and made manifest to all whom it doth or shall or 
may concern that on the ninth day of July, in the year of our Lord 
one thousand eight hundred and eighty-three, before me, Michael 
Andrew McHugh, a notary public by royal authority duly appointed 
in and for the Province of Ontario, residing at the town of Windsor, 
in the said county of Essex, personally appeared Alexander Murray 
McGregor, master of the steamer “Spartan,” of 678 tons burthen, of 
the port of Montreal, and brought with him Stephen Wagner and 
Thomas Estus Harbottle, first and second mates on board of the 
said steamer “Spartan,” and Pasmus Halveron, wheelsman, each of 
whom did solemnly declare and say as is set out in the hereunder- 
written declaration—that is to say : 


County oF Essex, 7o wit: 


We, Alexander Murray McGregor, of the town of Godrich, in 
the county of Huron, Stephen Wagner, of the town of Sarnia, 
in the county of Wentworth Lambton, Thomas Estus Harbottle, 
of the city of Hamilton, in the county of Wentworth, second 
mate, and Pasmus Halveron, of the town of Owen Sound, in 
the county of Grey, wheelsman on said, steamer “Spartan,” do 

solemnly declare that the said steamer “Spartan” left 
123 Fort William at about eight o’clock in the morning of the 

eighteenth day of June last, and arrived at Prince Arthur’s 
landing at nine and left forty-five minutes past ten, bound down, 
and reached Silver Island at twenty-five minutes past twelve. We 
left Silver Island at forty-five minutes past twelve on the same day, 
passing Passage Island at half past two o’clock in the afternoon. 
Midway between Silver Island and Passage Island a dense fog arose; 
passed through channel at Passage Island all right and hauled 
vessel on her course for White Fish Point; met steamer “ Quebec ” 
at half past four o’clock in the afternoon and passed to the south- 
ward of her. The fog was still very thick, and the wind was fresh 
from the northeast. The master, before retiring at eight o’clock in 
the evening, gave orders to second mate to haul boat a quarter of a 
point further south to make sure of clearing Caribou Island. The 
steamer was hauled to the southward, as directed, at once. From 
the course taken the steamer should have passed seventeen miles to 
the southward of Caribou Island. She struck upon the southwest 
point of Caribou Island at twenty minutes past two o’clock in the 
morning of the nineteenth of June, ran ashore, & filled with water. 
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As soon as it got light sent a life-boat with mate in charge 
124 to Sault St. Marie to procure assistanee. The said steamer 
was properly steered and wheeled. 

And I make this solemn declaration conscientiously believ- 
ing the same to be true,»nd by virtue of the act passed in the thirty- 
seventh year of Her Majesty’s reign, entitled “An act for the suppres- 
sion of voluntary and extra-judiciary oaths.” 


(S’g’d) A. M. McGREGOR. 

Bie tt STEPHEN WAGNER. 

. os THOS. FE. HARBOTTLE. 
fs PASMUS HALVERON. 


Declared before me, at the town of Windsor, in the county of 
Essex, severally, by the said Alex’r Murray McGregor, Stephen 
Wagner, Thomas Estus Harbottle, and Pasmus Halveron, this ninth 
day of July, A. D. 1853. 

(S’y’d) M. A. McHUGH, 
Notary Public. 


Wherefore I, the said notary, at the request of the said Alexander 
Murray McGregor, master of the said steamer “ Spartan,” as well on 
his own behalt as on behalf of his owners, freighters, officers, and 
crew, have protested, and by these presents do most solemnly pro- 
test, against all and singular the cause & causes operating as afore- 
said to the serious detriment of the said steamer “Spartan,” her 

cargo, sails, rigging, and other gearing, or any part or 
125 portion thereof, and more especially against the storm and 

heavy winds and gales, high and dangerous seas, fogs, and 
defective compass, experienced on her late voyage bound as afore- 
said,and for all losses, costs, charges, damages, interest, and expenses 
whatsoever suffered or sustained for or by reason or means of the 
facts «& circumstances set forth in the foregoing declaration, to be 
claimed & recovered in time and place convenient, and these pres- 
ents to serve & avail for that purpose. 

In witness whereof I have hereunto set my hand & official seal 
the ninth day of July, A. D. 1883. 

(S’g’d) M. A. McHUGH, 
Notary Public. 


I, Michael Andrew McHugh, of the town of Windsor, in the 
county of Essex, a notary public by royal authority, duly appointed 
in and for the Province of Ontario, do hereby certify that the fore- 
going is a true copy of the declaration of Alexander Murray Me- 
Gregor and Stephen Wagner and ‘Thomas Estus Harbottle, mates of 
the vessel “Spartan,” and Pasmus Halveron, wheelsman, taken _be- 
fore me this ninth day of July, A. D. 1883, and now filed in my 
otlice. 

(S’g'd) M. A. McHUGH, 
Notary Public, 
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125} {Endorsed :] 7137. The Richelieu & Ontario Navigation 
Co. v The Boston Marine Insurance Co. Bill of exceptions. 
Filed Dec. 29,1886. Walter S. Harsha, clerk. 


126 Ture Unrrep STates or AMERICA. 


The Circuit Court of the United States for the Eastern District of 
Michigan. 


I, Walter S. Harsha, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby certify and return to 
the writ of error duly issued on behalf of the Richelieu & Ontario 
Navigation Company in the case in said court, wherein the said 
Richelieu & Ontario Navigation Company is plaintiff and The Boston 
Marine Insurance Company is defendant, and which is hereto at- 
tached ; that the above and foregoing is a true copy of the record of 
this court in said cause; that I have compared the same with the 
original record and it is a true and correct transcript therefrom and 
of the whole thereof. 

lin testimony whereof I have hereunto set my hand and affixed 

the seal of said court, at Detroit, in 
Seal of the Cireuit Court, gaid district, this thirty-first day of 

Eastern District of Mich- January, in the year one thousand 

igau. eight hundred and eighty-seven, and 

of the Independence of the United 
States of America the one hundred and eleventh. 


WALTER S. HARSHA, Clerk. 
127 Supreme Court of the United States. 


Tue Ricuentteu & Onrario Navication .Company, Plaintiff in 
Error, 
i's 


Tue Boston Marine INsurnANCcCE Company, Defendant in Error. 
Assignments of Error. 


And now comes the said Richelieu & Ontario Navigation Com- 
pany, the plaintiff in error, by F. H. Canfield, its attorney, and says 
that in the record and proceedings afuresaid and in the judgment 
aforesaid there is manifest error, ip this, to wit: 

1. In that the court ruled that no authority was shown on the 
part of Captain Gibson to bind the defendant in respect to the re- 
pairs made upon the steamer “Spartan.” 

2. In that the court erred in granting the motion of defendant to 
strike out all the testimony vespecting the acts and statements of 
said Gibson. 

3. In that the court erred in excluding the following question put 
by plaintiff's counsel to th» withess Patterson: “Q. What is the cus- 
tom of Canadian vessels about carrying a lookout forward ?” 

4. In that the court ¢rred in refusing to instruct the jury aeccord- 
ing to the first request made by plaintiff’s counsel, as follows: 
“If the jury find that the Spartan, while navigating Lake Supe- 
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rior on June 19th, 1883, and while a dense fog prevailed, was stranded 

on Caribou Island, and that the insurers were promptly notified of 

the disaster, and that proper proofs of loss were furnished to the in- 
surers, then the plaintiff has made a case which prima facie 

128 _ _—s entitles it to a verdict in this case.” 

5. In that the court erred in refusing to instruct the Jury ac- 
cording to the second request made by plaintiff’s counsel, as follows: 
“The stranding of the Spartan on Caribou Island while a dense 
fog was prevailing was an accident which is prima facie covered by 
the policy and for which the insurers are prima facie liable.” 

6. In that the court erred in refusing to instruct the jury ac- 
cording to the 5rd request made by plaintiff's counsel, as follows: 

“Tf the jury find that the fog contributed approximately to the 
stranding of the Spartan, then the insurers are lable for the loss 
caused by such stranding ” 

7. In that the court refused to instruct the jury according to 
the 4th request of plaintiff’s counsel, as follows: “There is no 
evidence in the case which even tends to prove the unseaworthi- 
ness of the Spartan except in regard to her compass, and if the 
jury find that the compass did not vary more than vessels’ com- 
passes ordinarily do, and that the steamer had been navigated by 
said compass without trouble from the time she left La Chine, 
on the St. Lawrence river, up to the time of the disaster, and 
that the oflicers of the steamer at the time she started Upon the 
voyage on which the stranding took place believed the compass to 
be reliable, and had reason for such belief, then the insurers would 
not be relieved from liability on aceount of any supposed defect in 
the compass.” 

S. In that the court erred in refusing to instruct the jury accord- 
ing to the Sth request made by plaintiff's counsel, as follows: 

“Tf the jury find that the insurers reeeived the notice of abandon- 

ment which has been offered in evidence, and that without 
129 ~=noticeto theowners of thesteamer they sent Captain Swain with 

a wrecking expedition to her rescue, and that Captain Swain 
brought her to Detroit for repairs, and was paid for so doing by in- 
surers; that the steamer was subsequently surveyed for repairs by the 
insurers and repaired, and that the owners never interfered with the 
making of the repairs, then the Jury may consider these facts as evi- 
dence of an acceptance of the abandonment.” 

Y. In that the court erved in refusing to instruct the jury accord- 
ing to the 6th request made by plaintiff's counsel,as follows : 

“If the jury find that the insurers, upon receiving notice of 
abandonment from the owners, Sent a rescuing expedition for the 
purpose of rescuing the Spartan and taking her to a place of repair, 
and that the Spartan was gotten off by the wreckers and brought 
to Detroit for repairs and was there repaired without any notice 
whatever to the plaintiff, and that the plaintiff never interfered with 
or exercised any control over or made any claim to the steamer 
after their abandonment, then the jury mav consider these facts as 
evidence tending to prove an acceptance of the abandonment on the 
part of the insurers.” 
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10. That the court erred in refusing to instruct the jury accord- 
ing to the 7th request made by plaintiffs counsel, as tollows: 

“If the jury find that the insurers sent the wrecking expedition 
tothe Spartan with the intention of rescuing and repairing her with- 
out consulting the plaintiff, then it was the duty of the insurers 
within a reasonable time to tender her back to the owners free 
from all liens for such repairs. Their failure to do so is evidence of 
an acceptance of abandonment and their liability to pay as fora 

total loss.” 
130 11. That the court erred in refusing to instruct the jury 
according to the 8th request made by plaintiff's counsel, as 
follows: 

“If the jury find that the insurers brought the Spartan to De- 
troit with the intention of repairing her, and that she was subse- 
quently repaired without interference on the part of the plaintiff, 
and that the insurers failed to pay for said repairs, but allowed the 
steamer to be libeled and sold by the court of admiralty to satisfy 
the lien for such repairs without notice to the plaintiff, then this 
would amount to an acceptance of abandonment.” 

12. In that the court refused to instruct the jury according to the 
th request made by plaintiff’s counsel, as follows: “If the jury 
find there was an actual or constructive acceptance of the aban- 
donment, then the plaintiff is entitled absolutely to recover as for a 
total loss.” 

15. In that the court erred in instructing the jury as follows : 

“The law of Canada provides that all vessels shall run in a fog 
at a moderate rate of speed; and I do not undertake to direct you 
one way or the other in this regard—that is, the rate of speed—but 
merely to say in general terms that if. vou find the loss was occa- 
sioned by the excessive speed of the vessel or by her want of a look- 
out or by the defect of the compass, the defendant is not liable.” 

14. In that the court erred in further instructing the jury as fol- 
lows: “ With regard to the defective compass, the master and crew 
state in their protest that they attribute the loss to a defective 

compass, and while that statement is not binding upon 
131 ~—s the plaintiff and while the plaintiff is not estopped, as we say, 

or prevented from showing that the loss is attributable to 
other causes, it is undoubtedly entitled to considerable weight.” 

15. In that the court also erred in further instructing the jury as 
follows: “In ease you shall find, as I said before, that this loss was 
occasioned by a defective compass, the defendant is entitled to your 
verdict. On the other hand, if you shall find that the loss occurred 
from a peril of the sea and from no want of skill in navigation and 
no want of competency in the master or insufficiency in the crew 
and from no fault on the part of the vessel, then your verdict should 
be for the plaintiff.” 

16. In that the court erred in further instructing the jury as fol- 
lows: “I charge you, as requested by the defendant, that under the 
policy of insurance in this case the expense of bringing her to 
Detroit must be shown by plaintiff to have been occasioned by the 
risk against which the defendant had insured the steamer; and if 
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the stranding of said steamer and the expense incurred in effecting 
her release resulted from ayy incompetency of the master or insuf- 


ficiency of the crew or want of ordinary care and skill in -navi- 


gating said vessel, then the plaintiff cannot recover.” 

17. That the court also erred in further instructing the Jury as 
follows: “I charge you, as requested by the defendant in his 7th 
request, that under the evidence in this case the burden of the 
proof is upon the plaintiff to show that the stranding of said 
steamer could not have been guarded against or prevented by the 

ordinary exertions of human skill and prudence. 
152 18. In that the court also erred in further instructing the 

jury as follows: “As the Spartan was violating the statute 
laws of Canada in running at full speed in a dense fog, plaintiff 
must show affirmatively that neither the speed of the steamer nor 
the defect of the COPIPass conld have caused or contributed to cause 
the stranding of the steamer, and the burden of proving a loss of 
this kind is upon the plaintiff. There is no presumption that the 
loss was occasioned by a peril insured against by the defendant. 

I). That the court also erred in further instructing the jury as 
follows: “If there were any defects in the compass, known or un- 
known, rendering it unsafe for use in Lake Superior and the strand- 
ing of the vessel was caused by or consequent upon or arose from 
such defect in the compass, the vessel was not seaworthy for Lake 
Superior navigation, whatever her fitness for navigation elsewhere, 
the plaintiff cannot recover.” 

Wherefore the plaintiff in error prays that for the errors aforesaid 
and for other errors appearing upon the reeord the said judgment 
may be reversed. 

Kr. H. CANFIELD, 
Atty for P’ft in Error. 
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Supreme 4f our! of the J uitedl States 


Tue Ricuritiev & Onvrarto Navi- 
GATION COMPANY. 
Plaintiff in Error. 


VS. No. 296, Oct. Term, 1889. 


Tue Boston Marine INsuRANCE 
(‘OMPANY, 
Def: ndant ii Error 


BRIEF FOR PLAINTIFF IN ERROR. 


This is an action upon a poliey of marine insurance. The 


? 


plaintiff was the owner of the steamer “ Spartan,’’ a Cana- 
dian vessel of 678 tons burthen, valued at $50,000. In the 
spring of 1883 she was chartercd by the plaintiff to the 
Owen Sound Steamship Company, and was being run by 
that company when the loss occurred. 

The policy bears date May Ist, 1883, and insured the 
steamer from April Ist to November 30th, 1883. It 
declares that * Touching the adventures and perils which 
* the said insurance company is content to bear and take upon 
‘‘itself by this policy, they are of the lakes, rivers, canals, 
“ fires, jettisons, that shall come to the damage of said vessel 
“or any part thereof, excepting all perils, losses, misfor- 
‘tunes, or expenses consequent upon and arising from or 


“cansed by the following or other legally exeluded causes, 


~) 


‘viz: Damage that may be done by the vessel hereby insured 


“to any other vessel or property, incompeteney of the master 


“or insuflicieney of the crew, or want of ordinary care and 
‘skill in navigating said vessel, and loading, stowing and 
‘securing the cargo of said vessel, rottenness, inherent 
‘defects, overloading, and all other unseaworthiness: theft, 
* barratry or robbery.” (tee. pp. 74, 75, ete.) 

Besides the policy in suit, the steamer was also insured by 
the Union Insuranee Co., of Philadelphia, the Continenta] 
Insurance Co., under similar policies of SLO,000 each, and 
by The Thames & Mersey Marine Insurance Co. for $7,500, 
and by The Insurance Company of the State of Pennsyl- 
vania for 82,500. The uninsured interest being 810,000, 
The provisions and stipulations of the several policies are 
the same. 

Hler route was between Fort William on the north 
shore ot Lake Superior, an the port of (Owen Sound, 
Ontario. She had been on this route from the opening of 
navigation until the happening of the aecident which gave 
rise to the present suit, and had made three trips. 

On June 'Sth, 1883, the steamer, fully officered and 
manned, left Fort William for Owen Sound, and while on 
the voyage, was stranded on the southwest point of Caribou 
[sland in Lake Superior, at about 2 o'clock in the morning 
of June 19th. The weather during the day previous and up 
to the time of the stranding was thick and foggy, and the 
wind was fresh, with * quite a heavy sea.” 

The officers and crew being unable to get her off, sent 
notice to the owners or charterers. Notiee of the loss was 
also communicated to the underwriters, who sent a wreck- 


»* Winslow ” and 


ig 


ing expedition consisting of the steam tt 
a wrecking outfit under the command of Captain Swain, to 


rescue the steamer. 


—“3 


—“0 


Oa June 26th, while the steamer was still aground, the 
owners gave notice of abandonment to the underwriters by 
a telegram in the following words: 

“ Spartan ashore on Caribou Island, and this company beg 
to inform you that they abandon the boat and claim a total 
loss. Please inform underwriters.” 

(Signed ) J. N. Beaupry, 
Secy R. & O. Nav. Co. 


After receiving this notice of abandonment, the under- 
writers, without replying to the notice or communicating 
with the owners, continued their efforts for the release of 
the steamer, and finally got her off and brought her to 
Detroit, a distance of several liandred miles from the place 
of the accident, and a port foreign to the owners. Upon 
her arrival at Detroit, she was placed in dry doek, and the 
second day thereafter a survey was held by Mr. Gibson, aet- 
ing for the underwriters, and Mr. Kirby, who was chosen 
by the manager of the Owen Sound Steamship Company, 
the echarterers of the steamer ( Ree., 35). 

The owners took no part in the survey, nor were they 
eonsnuited in regard thereto. 

The work of repairing was commenced by the Dry Dock 
(Company soon after the survey was held. While the repairs 
were being made, Mr. Crosby, one of the ‘general agents 
of four of the underwriters having risks on the steamer, who 
resided at Buffale, visited the vessel, and directed the 
master to keep a strict supervision of the repairs. 

The bill of the wrecking expedition for reseuing the 
steamer and bringing her to Detroit in her damaged condi- 
tion, amounted to 87,455.13, and was paid by the under- 
writers. The cost of the repairs amounted to about 


$24,000 (Ree. 35, 36). 


, 


“viz: Damage that may be done by the vessel hereby insured 
“toany other vessel or property, incompetency of the master 
“or insufficiency of the crew, or want of ordinary care and 
‘*skill in navigating said vessel, and loading, stowing and 
‘securing the cargo of said vessel, rottenness, inherent 


‘* defects. overloading, and all other unseaworthiness: theft, 


* barratry or robbery.” (htee. pp. 74, 75, ete.) 

besides the poliey in suit, the steamer Was also insured by 
the Union Insurance Co., of Philadelphia, the Continenta] 
Insurance Co., under similar policies of $10,000 each, and 
by The Thames & Mersey Marine Insurance Co. for $7,500, 
and by The Insurance Company of the State of Pennsyl- 
vania for S2.500. The uninsured interest being 810,000, 
The provisions and stipulations of the several policies are 
the same. 

Her route was between Fort William on the north 
shore of Lake Superior, ana the port ot (Owen Sound, 
Ontario. She had been on this route from the opening of 
navigation until the happening of the aecident which gave 
rise to the present suit, and lad made three trips. 

On June Sth, 1883, the steamer, fully offieered sand 
manned, left Fort William for Owen Sound, and while on 
the voyage, was stranded on the southwest p int of Caribou 
Island in Lake Superior, at about 2 o'clock in the morning 
of June 19th. The weather during the day previous and up 
to the time of the stranding was thick and fogey, and the 
wind was fresh, with * quite a heavy sea.” 

The officers and crew being unable to get her off, sent 
notice to the owners or charterers. Notice of the loss was 
also communicated to the underwriters, who sent a wreck- 
ing expedition consisting of the steam tug “ Winslow ” and 
a wrecking outfit under the command of Captain Swain, to 


rescue the steamer. 


“0 


— "3 
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Oa June 26th, while the steamer was still aground, the 
owners gave notice of abandonment to the underwriters by 
a telegram in the following words : | 

“Spartan ashore on Caribou Island, and this company beg 
to inform you that they abandon the boat and claim a total 
loss. Please inform underwriters.” 

(Signed) J. N. Beaupry, 
See'y R. & O. Nav. Co 


After receiving this notice of abaudonment, the under- 
writers, without replying to the notice or communicating 
with the owners, continued their efforts for the release of 
the steamer, and finally got her off and brought her to 
Detroit, a distance of several liandred miles from the place 
of the accident, and a port foreign to the owners. U pon 
her arrival at Detroit, she was placed in dry doek, and the 


second day thereafter a survey was held by Mr. Gibson, aet- 


oo 


ing for the underwriters, and Mr. Kirby, who was chosen 
by the manager of the Owen Sound Steamship Company, 
the charterers of the steamer ( Ree. 35). 

The owners took no part in the survey, nor were they 
eonsulted in regard thereto, 

The work of repairing Wis commenced by the Dry Dock 
(Company soon after the survey was held. While the repairs 
were being made, Mr. Crosby, one of the general agents 
of four of the underwriters having risks on the steamer, who 
resided at Buffalo, visited the vessel, and directed the 
inaster to keep a strict supervision of the repairs. 

The bill of the wrecking expedition for reseuing the 
steamer and bringing her to Detroit in her damaged eondi- 
tion, amounted to 87,455.18, and was paid by the under- 
writers. The cost of the repairs amounted to about 


$94.000 (Ree.. 35. 36). 


4 


[t does not appear expressly who made the contract with 
the Dry Dock Company for the repairs, but it is claimed by 
the plaintill that the ey idence shows such facts and eirenin- 
stances that it will be inferred that she was repaired at the 
request or by the direction of thie underwriters. It does, 
however, appear that the owners had nothing to do with 
the repairs (Ree., 46). The Dry Dock Company’s bill for 


} 


the repairs not being paid, that company, for the purpose of 
enforeing its lien. caused the steamer to be libeled in the 
District Court for the Eastern Distriet of Miehigan, in 
admiralty, and such proceedings were had upon said Itbel, 
that the steamer was subsequently sold to satisfy the Dry 
Dock Coumpany's lien, Proofs of loss were served pon thy 
underwriters by plarmti tt, md subsequently suits were @om 
menced avainst each of them in the State Court, and all the 
suits, except the one against the Thames & Mersey, were 
removed to the U.S. Cirenit Court. 

The trial of the suit against the Thames & Mersey resulted 
In a judgement In favor of plaintiff in the State Court, 
which was subsequently athirimed I) the Supreme Court of 


the State. 
See 40 N. W. Rep., p. 758 


ln this ease. the declaration is in the usual form upon the 
policy. (Ree., p. 3.) The plea is the general issue. (Ree., 
p. 9), with notice of set-off. At the trial the plaintiff 
proved the poliey (Ree., ». d4), the loss and abandonment ; 
also the action of the underwriters subsequent to the 
abandonment, insisting that a constructive aceeptance was 
thereby established. 

The plaintifl’s.e. idence tended to show, and prima face 
did show, that the loss Was ocCasl ned Iyy reason of perils 


Insured against. 


~ 


The defense relied upon was unseaworthiness, and negli- 
vence in.the navigation of the vessel. The unseaworthiness 
complained of being an alleged defect of the compass ; and 
the negligence complained of was a too high rate of speed 
at the time of the loss. 

The court charged the jury substantially, among other 
things, that if there were any defects in the compass, known 
or unknown, or if the steamer was running at full speed in 
a fow, then the plaintiff could not recover without proving 
affirmatively that neither the defects of the compass, nor 
the speed of the steamer, either caused or contributed to 
the stranding, 

The plaintiff requested the court to charge the jury, 
among other things, that the stranding of the Spartan on 
Caribou Island while a dense fog was prevailing, was an 
aceident whieh Wis prime facu covered by the policy, and 
for which the insurers are prima faere liable. And also 
that if the jury should find that the fog contributed 
ipproximately to the stranding, then the insurers wonld 
be liable for the loss eaused by the stranding. 

As to the acceptance of the abandonment, plaintitl also 
requested the court to charge, among other things that if 
the jury should find that the insurers, upon receiving notice 
of abandonment, sent a resening expedition for the purpose 
of rescuing the Spartan and taking her to a place of repalr, 
and that the Spartan was gotten off by the wreckers, and 
brought to Detroit for repairs, and was there repaired with- 
out any notice to the plaintiff, and that the plaintiff never 
interfered nor exercised any control over, or made any claim 
to the steamer after the abandonment, the jury might con- 
sider these facets as tending to prove an acceptance of the 


abandonment by the insurers. 


6 

And upon this point plaintiff also requested the court to 
charge, among other things, that if the jury should tind 
that the insurers received the notice of abandonment. and 
without notice to the owners of the steamer, sent Captain 
Swain with a wrecking expedition to her rescue, and that 
Captain Swain brought her to Detroit for repairs, and was 


paid. for doing so by the insurers, and. that the steamer was 


subsequently surveved by the insurers and repaired, and 
that the owners never interfered with the making of the 
repairs, the jury might consider these facts as evidence of 
an acceptance of the abandonment. And further that if the 
jury should tina that the insurers brougit the Spartan to 
Detroit with the intention of reparring her, and that she Was 
subsequently repaired without interference on the part of 
the plaintiff, and that the insurers failed to pay for such 
repairs, buat allowed the steamer to he libeled and sold for 
euch repairs without notice to the plaintiff, then this would 
amount to an aece prance of abandonment. 

The requests covering these points, as well as plaintiff's 
other requests, are set forth in the Reeord at pages 62.63 
and 4. 

The court refused to charge the jury in aceordance with 
the requests of the plaintiff, bunt did instrnet the jury, 
among other things, substantially, that as the steamer was 
violating the statute of Canada in running at full speed in a 
dense fox, plaintiff must show affirmatively that neither the 
speed of the steamer, or the defects of the COMDpPAass, could 
have caused or contributed to the stranding of the steamer. 


full at Reeord, pages 64 to 72, 


The charge 1s given i 
inclusive. Under the charge a verdict and judgment was 
rendered for the defendant. which we seek to reverse in 


this court by writ of error. 


- 


— 
i 


We claim that the plaintiff is entitled to recover in this 
suit npon two gronnds. 


Ist. Beeause the loss was one insured against ; and 


» Bie 
: 2d. If the loss is not one insured against by the policy, 
nevertheless, the evidence, at least. tends to show a COn- 
structive acceptance of abandonment whieh was made after 
es the loss oceurred, and therefore the defendant is lable as 
for a total loss, without regard to the extent of the damage 
® suffered by the steamer, or whethe the loss was occasioned 

by a peril insured against or not. 

SPECIFICATION OF ERRORS. 

‘The errors relied Upon relate to the rulings of the court 
in the admission of testimony, and in the charge to the jury, 
whieh we specify as follows: 

; 
1. The court erred in ruling that no authority was shown 
= on the part of Captain Gibson to bind the defendant in res- 
pect to the repairs made upon the steamer. 

As already stated, it appears from the tecord that upon 

the steamer’s arrival at Detroit, in the survey which was 
‘ . held, Gibson acted for the underwriters. (Record p 35.) 


At Record, p 41, it appears that tlie court asked the fol- 
lowing question of Captain MeGregor, who was the master 
of the steamer: 

(). “Captain McGregor, how came you to direct these 
repairs? Under whose directions were you acting / 

A. * Mr. Gibson told me there was no necessity for us 
both being there: that I could look after the work for the 

2 interest of all. Captain Crosby came to me a short time 
| after this conversation with Mr. Gibson, and told me to keep 
| a strict supervision over the work.” 

i 
i 
4. 


And Crosby, himself (see Ree. p. 61), testifies lie sent Gib- 


son to act on the survey of the Spartan, and afterwards 
sent him to see that no more repalrs were put oll the 
steamer than were called for by the survey. 

Parker, the superintendant of the Dry Dock Co., testified 
( tee... }). 46) that MeGrego! had something to do with 
ordering the repairs, and that Gibson had to do with the 
repairs. The court ruled (Ree., p. 44) that no authority 
was shown on the part of Gibson to bind the company. 
And at ee., |). 16, it appears that all the testimony respect. 
ing the statement of Gibson was stricken out and withdrawn 


plaintiff 
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Irom the jury as mcompecent, to whie 
. : . 
| 
excepted, 
2 The court erred in exeluding the following question 
| aa , : 
ro the wWithess atferson 


() What is the eastom of Canadian vessels about earry 


« 
i l. ' { ~_ oe 
rae 6 a mookourt torwarad 
i 
’ ~ se . 
see Ie 1) 1; and third assignment of 
Error, Rec., p. 83 
} ‘ ! ‘ j ‘ . } : | ] . , 
Detendan had offered testimony to stow that there was 
| ‘% ‘ ‘ . he ’ - | As ’ > | | , Fr ; icf 
ho ftOOKOHE Torward i itt | rit (>| iif SELPATLLIY. MSCs 


. 
the mute, Who Was in Command of the deek. and the than at 
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rhie \ i*i . Lrie <* j :) ! rail ~ ‘ ~ ¢*\ if ' ri} a, Waitt (>) 
wlinary eapre im ti , eration , « beunburart "TY } . 
Oradalhary Care ni the NAVE aALion © Lil? stealhel iit ({Ues- 
tion Was asked for the purpose of showing the eustom ol 


(‘anadian vessels in this respe . # ind that the | lure to have 
7 lookout forward did not show i Wall of ordinary eare, 

>, The court erred l ¢ Keluding ne record oO; the sult in 
Admiralty =) aol uy Cla Drv Doek ¢ TEL PPATAN iralnst the 
Spartan to enforce its lien for repairing the steamer, which 
Was otfered for the purpose oO} showing the amount due to 
the Dry Dock Company for said repairs, and also tor the 


purpose of showing that the steamer was sold to satisfy said 


| . 
J 

* 
‘ 
. 
‘ 


eee ee et 


‘) 


decree, and thereby to establish a constructive aeceptance 
of abandonment by the insurers. (See Ree., 53.) 
4. The court erred in refusing to instruct the jury 


‘according to plaintiffs first request (Record p. 62), as 


follows : 

“If the jury find that the Spartan, while navigating Lake 
“ Superior on June 19, 1883, and while a dense fog prevailed, 
‘“waus stranded on Caribou Island, and that the insurers 
“were promptly notified of the disaster, and that proper 
‘proofs of loss were furnished to the insurers, then the 
"7 plaintiff lias made a Case whieh prima facu entities it toa 


* verdict. 
See 4th Assignment of Errors, Rec., p 83. 


>. The court erred in refusing to instruct the jury 
wccording to the second request made by the plaintiff's 


} 


counsel (see Ree. p 62), “The stranding of the Spartan 
‘on Caribou Island while a dense fog was prevailing, was 
° 1 aecide T car liscl oa4 r . ‘ered | ¥ } ; lew 
ahi ACCIUeCN Wille L primed face Was GCoveret »\ tiie porey, 


‘and for whieh the insurers Are premd tucé liable. 


See 5th Assignment of Errors, Rec., p. 84 


6. The court erred in refusing to instruet the jury 
according to the third request made by plaintiff's counsel, 
as follows (see Ree, p. 63): “Tf the jury find that the 
“fog contributed proximately to the stranding of the 
se Spartan, then the insurers are liable for the loss caused by 
“such stranding.” 

| See 6th Assignment of Errors, Rec.,p. 84. 

7. The court erred in refusing to instruet the jury 
according to the 4th request of plaintiff's counsel, as 
follows ( Ree. p. 63): “ There is no evidence in. the case 


“whieh even tends to prove the unseaworthiness of the 


10) 


“Spartan, exceptin regard to her compass, and if the jury 
“find that the compass did not vary more than vessels’ 
‘compasses ordinarily do: that the steamer had been navi- 
“gated with the same compass without trouble from the 
“time she left Lachine on the St. Law rence River up to 
“the time of the disaster, and that the othicers of the 
“* steamer atl the time she started (>t) the vovage Onl which 
“the accident took place believed the compass to be 
“vs reliable, and had reason to so believe, then the insurers 
“would not be relieved from liability on aceount of any 
* supposed defeets in the compass.” 


See 7th Assignment of Errors, Rec., p 84 


S. The court erred in refusing to instruet the jury acecord- 
Ing to the th request made by plaintiff's counsel, us ty]- 
lows (Reeord, p 68): “Tf the jury find that the insurers 
* received the notice of abandonment, which has been offered 
“in evidence, and that, without notice to the owners of the 
" steamer, they sent Captain Swain with a. wrecking expedi 
“tion to her reseue, and that Captain Swain bronght her to 
og: Detroit for repairs, and Was paid for sO) doing by the 


‘insurers: and that the steamer was subsequently surveyed 


“for repairs by the insurers and repaired - and that the own- 


“ers never interfered with the making of the repairs, then 
“the jury may consider these facts as evidence of an accept- 
‘“anee of abandonment.” 


See 8th Assignment of Errors, Rec., p 84 


%. The court erred in refusing to instruet the jury accord- 
ing to plaintiff's Oth re juest, as follows (Ree.. pp. 638, S4): 
“Tf the jury find that the insurers, upon receiving notice of 
* the abandonment from the owners, sent a rescuing expe- 


‘dition for the purpose of rescuing the Spartan, and taking 


11 


“her to a place of repair, and that the Spartan was gotten 
“off by the wreckers and brought to Detroit for repairs, 
“and was there repaired without any notice whatever to the 
* plaintiff, and that the plaintiff never interfered with, or 
“exercised any control over, or made any claim’ to said 
‘steamer after their abandonment, then the jury may con- 
* sider these facts as evidence tending to prove an accept- 


“ance of abandonment on the part of the insurers.” 


See 9th Assignment of Errors, Rec , p. 84. 


lO. The court erred in refusing to instruet the jury 
according to the plaintiff's 7th request, as follows (Ree., p. 
64): “If the jury find that the insurers sent the wreck- 
“ing expedition to the Spartan, with the intention of 
‘rescuing and repairing her without consulting with the 
* plaintiff, then it was the duty of the insurers to repair her 
“within a reasonable time, and tender her back to the 
“owners free from all liens for such repairs. Their failure 
“to do so is evidenee of an acceptance of abandonment, 
“and of their liability to pay as for a total loss.” 

11. The court erred in refusing to instruet the jury 
according to the plaintiffs Sti request, as follows (Ree., p. 
64): “If the jury find that the insurers brought the 
“Spartan to Detroit with the intention of repairing her, and 
“that she was subsequently repaired without interference 
‘on the part of the plaintith; that the insurers failed to pay 
“for said repairs, but allowed the steamer to be libeled 
“and sold by a Court of Admiralty to satisfy the lien for 
“such repairs, without notice to the plaintiff, then this 
“would amount to an acceptance of abandonment.” 


See 11th Assignment of Errors, Rec., p. 
85 
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12. The court erred in refusing to instruct the jury 
according to plaintiffs 9th request, as follows (Iee., p. 64): 
“If the jury find there was an actual or constructive 
“acceptance of abandonment, then the plaintiff is entitled 
“absolutely to recover as for a total loss.” 


See 12th Assignment of Errors, Rec., p 


~ 


s.) 
13. The court erred in instructing the jury as follows: 
“ That under the evidence in. this ease the burden of the 


“proof is upon the plaintiff to show that the stranding of 


‘said steamer could not have been guarded against or 


* prevented by the ordinary exertion of human skill and 


* prudence,” 


me 


See Rec., p. 70, 


Errors, Rec.. p. 85. 


and 13th Assignment of 


l4. The court also erred in charging the jury as follows: 

* As the Spartan was violating the statute laws of Canada 

“in ranning at full speed in a dense fog, the plaintiff must 

‘show affirmatively, that neither the speed of the steamer, 

‘or the defects of the compass, could have caused, or have 

‘contributed to Cause the stranding of the steamer The 
] 


* burden of proving a loss of this kind is.upon the plaintiff. 


See Rec., pp. 71, 75, and 18th Assignment 
of Errors, Rec., p. 86 


15. The court also erred in instrueting the jurv as 
follows (Ree., pp. 66, 73): “ With regard to the defective 
* COMPAass, the master and erew state In their protest, that 
* they attribute the loss to al defeetive COIN Pass , ana while 
“that statement is not binding upon the plaintiff here, and 
‘while the plaintiff is not estopped as we say, or prevented 
‘from showing that the loss is attributable to other causes, 
‘it is undoubtedly entitled to considerable weight.” 


See 14th Assignment of Errors, Rec., p. 85. 


16. The court erred in further instructing the jury as 
follows: 

“Tf you shall tind that the loss oceurred from a peril of 
“the sea, and from no want of skill in navigation, and form 
“no want of competency in the master or insufficiency in 
“the crew, and from no fault on the part of the vessel, 
“then your verdict will be for the plaintiff.’ 

See Rec , pp. 66, 73, and 15th Assignment 


of Errors, Rec., p. 85. 


17. The court also erred in instrueting the jury as 
follows : 

*T charge you as requested by the defendant that under 
“the poliey of insurance in this ease, the expense of bring- 
‘ing her to Detroit must be shown by the plaintiff to have 
‘been occasioned by the risk against which the defendant 
“had insured the steamer: and if the stranding of said 
“steamer, and the expense incurred in effecting her release 
*resuited in any Incompetency of the master or insuth- 
“ciency of the erew, or want ot ordinary eare and skill in 
“navigating said vessel, then the plaintiff! cannot recover.” 


See 16th Assignment of Errors, Rec.,p. 86. 


Is. The court also erred in charging the jury as follows: 
“Tf there were any defeets in the COM Pass known or 
“unknown, rendering it unsafe or unsuitable for use in 
‘*Lake Superior, and the stranding of the vessel was 
*eaused Ar conseqttent upon, or arose from snel defeets 
“of the COMLPASs, the vessel was not seaworthy tor Lake 
“Superior navigation, whatever her fitness for navigation 
‘* elsewhere. and the plaintiff cannot recover.” 

See Rec., pp. 71, 74, and 19th Assignment 
of Errors, Rec., p. £6. 
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The exceptions to the refusal of the court to charge 
as requested by the plaintiff, appear in the Record at page 
72, and the exceptions to the charge as given at Ree., pp. 
73, 74. The assigninents of error which were made a part 
of the record, appear in the printed Record at pages 83 to 
S6 inclusive. 

The ralings of the court below which are now presented 
for review, may be considered under two distinct heads : 

Ist. Those whieh relate to the CAUSC of the loss. 

2d. ‘Those whieh relate to an acceptance of the abandon. 
ment. 

In behalf of the plaintiff we submit that the stranding of 
the steamer at niglit in il fou, witli a heavy sea, Was prima 


facie v loss by a peril insured against, and we therefore 


insist ; 


hk COURT ERRED IN) NOT CHARGING THE JURY IN ACCORD 
ANCHE WITH PI AINTIFF S FIRST, SECOND AND THIRD REQUESTS, 
WHICH WERE TO THE EFFECT THAT THE STRANDING OF THE 
SPARTAN ON CARIBOU ISLAND, WHILE A DENSE FOG WAS PRE- 
VAILING, WAS AN ACCIDENT WHICH WAS PRIMA FACIE COVERED 
BY THE POLICY, AND FOR WHICH THE INSURERS WERE PRIMA 
FACIE LIABLE., ANT) THAT I! he FOU CONTRIBUTED PROXI- 
MATELY TO THE STRANDING, THE INSURERS WOULD BE LIABLE. 
See Kee., p. 62, 68, and 4th, 5th and 6th 


Assignments of Error 


Doubtless stranding in) il fou is | ert! covered bv the 
a M 


poliey, for which the insurers would be liable; especially if 


the fog, which isalso a peril of the sea, and therefore 


covered by the poliey, contributed to the stranding. But it 


15 


will be seen that the court, instead of charging as requested 
upon this point, instrneted the jury, that as the Spartan was 
violating the statute law of Canada in running at full speed 
ina dense fog, the plaintiff must show affirmatively that 
neither the speed of the steamer nor the defeets in the eom- 
pass, could have caused, or contributed to canse, the stranding. 


See Rec., 71, and 18th Assignment of 


Error. Rec. 86 


It is clear from the charge given and also from the 
opinion.of the court upon the motion fora new trial (Ree., p. 
26, 27), that the court departed from the rule applicable in 
cases oO} marine Insurance, whieh regards only the proxl- 


mate cause of the loss, and according to which, if the prox- 


imate cause of the loss was a peril insured against, the 
underwriters would be liable, although suel proximate 


cause may have been brought into operation by a peril not 


insured against: or, to state the rule in another form, if the 
proximate Cause of the loss be a peril insured against, the 


underwriters will be liable, although other perils not cov- 


ered by the policy thay nave contributed fo bring ab uit the 
loss, 
Columbia Ias. Co. vs. Lawrence, 10 
Peters. 507. 
Waters vs. Merchants’ Ins. Co., 11 
Peters, 213 
Peters vs. Warren Ins. Co., 14 Peters, 99. 
Orient Ins. Co. vs. Adams, 123 U.S, 67. 
General Mutual Ins. Co. vs Sherwood, 
14 How., 351. 
Dudgeon vs. Pembroke, L. R., 9 Q. B., 
SR] 
2 App. Cases, H. L., 284. 
Lee on Sh. and Ins., 443, 444 
| Parsons on Marine Ins., 532, 549 
Davidson vs. Burnand, L. R., 4C. P., 116. 
tonides ys. Universal Ins. Co., 14C. B., 
VY S 79 
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The plaintiffs testimony clearly tended to show a loss 
from perils insured against by the policy. 

McGregor, the master (Ree., p 35), testifies to the preval- 
ence of the fog and the heavy sea at the time of the strand- 
ing; and that there must have been a strong current to have 
earried the steamer to the eastward of her course. (Reeord, 
iL ae. ) 

There can be no doubt that this testimony was sufficient 
to show, prima face, that the stranding was due to the fog, 
the high sea and current of the lake. It is stronger than 
the testimony which this court held to be sufficient to sus- 
tain the verdict in Lnion lis. CO. 8. Nmith, 124 i. =. 
105, under a policy identical with the one in this ease. 

In /ns. Co. vs. Tobin, 32 Ohio St... 92. it was held that 
the insured may hot be able. and Is hot re quired, to show 
the exact cause of the Joss, but may introduce testimony to 
show a probabl eause of loss. 

In Anderson vs. Morice, L. Ru, 10 C. P., 58, 11 Eng., 252, 
il ship Whios Cargo Was Insured heoan suddenly to leak, and 
sank al her anchors during fine weather. The Insured gave 
evidence tending to show that she head been recently put in 
repair; that she had been surveyed, and that she had 
behaved well atl previous VOVages, anid cot} thie VOVagre to the 
port where she was lost. No e\ idence Was vivel of ATL actual 
facts as to the cause of the loss, although explanations of it. 
by WV \V of conjecture, Were riven I>) the with ‘SSCs. Hleld . 
that in the absence of any other evidence as to the sinking 
of the ship, her sinking in smooth water without apparent 
cause, would create a presumption of unseaworthiness ; but 
when there is other evidence of the condition of the ship, 
or the cause of the loss, the faet of the ship sinking In 


smooth water beeomes one of several facts which must be 


' 
‘ 
’ 
j 


y 
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left to the jury, who may properly find that she was lost by 
a peril insured against, thongh unable to ascertain, or safely 
conjecture, what the peril was. Brett, Justice, said that 
“where there is no other evidence of the condition of the 
ship, or of the cause of the loss, then the fact of the ship sink- 
ing in smooth water becomes one of several facts which must 
all be left to the jury. If from other faets—such as a large 
amount of repairs recently done, careful surveys recently 
made, excellent conduct of the ship up to a time imme- 
diately preceding the loss or otherwise, the jury conclude 
that the ship was seaworthy at the inception of the risk, 
then the jury may further find that the loss was occasioned 
by a peril insured against, though unable to ascertain or 
safely conjecture what it was which caused the ship to sink, 
The immediate visible cause, in such a ease, is the foundering 
of the ship. If that was not the result of unseaworthiness 
existing at the inception of the risk, it is ditheult to see 
upon the assumption, which is that there is no other evi- 
dence as to the loss than the fact of the foundering of the 
ship, how that could have been caused by anything but 
some extraordinary, thongh invisible and unasecertained 
accident of the seas.” 

While this case Is, perhaps, hore applicable to the question 
of nnseaworthiness, to be discussed hereafter, to which we also 
cite it, it is instructive upon the question of negligence in 
the navigation of the ship, and is inconsistent with the 
ruling of the court below. 

The jury were instructed that the plaintiff, in order to 
recover, must show attirmatively, that neither the speed of 
the steamer nor the supposed defects in the compass, could 
have either caused, or contriduted to cause, the stranding. 
This was given without qualification, and under the instrue- 


tion the verdict must have been forthe defendant, although: 
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the jury may have been satisfied that the fog and the ecur- 
rents of the lake, and the heavy sea prevailing, were not 
only the immediate, but the efficient canse of the stranding. 
lf either the speed of the steamer, or the supposed defects 
of the COM pass contributed, or could have contributed, ho 
matter how remotely, or how small in degree, the plaintiff, 
under the rulings of the court, could not recover. And 
more than this, the burden was cast upon the plaintiff to 
show aftirmatively, that neither the speed of the steamer, nor 
the supposed defects in the compass, cou/d have contributed 
in any degree to cause the stranding. “ Such a construetion 
would render the policy little better than a snare to the 
insured.” 

The court, in this connection, further instructed the jury 
(Ree., 71) that under the terms of the poliey, the insurers 
have not assumed the risk of “ improper” navigation ; that 
the phrase “ improper navigation ” includes both negligent 
navigation, and a violation of thre statutory puler of 0994 - 
gation ; and that it was not essential that damage miglit 
have been apprehended under the circumstances in whieh 
the ship was navigated, to constitute negligence. (Ree., 71.) 

We submit that the court clearly departed from the rules 
of law usually applied in cases of marine insuranee, and 
that the departure was not called for by anything contained 
in the policy, or shown by the evidence in this ease. 

l. The clause of the policy exempting the underwriters 
from liability for loss occasioned by want of ordinary care 
in the navigation of the vessel, does not support the instrue- 
tion given by the court below, nor will it bear the con- 
struction given to it in the charge to the jury respecting the 
burden of proof, 

The language of the policy already quoted, is as follows : 


* Touching the adventures and perils which the said insur- 


ance company is content to bear and take upon itself by 
this policy, they are of the lakes, rivers, canals, fires, jetti- 
sons, that shall comb to the damage of said vessel or any 
part thereof, excepting all perils, losses or misfortunes or 
expenses consequent upon and arising feom or caused by 
the following or other legally exeluded causes, viz: * * * 
incompetency of the muster or insufficiency of the erew or 
want of ordinary eare and skill in navigating the vessel,” 
etc. 

We submit, that by the true interpretation of this poliey 
the insurers take upon themselves @// the perils of the lakes, 
rivers, ete.. that m iy come to.the dam ive of the vessel, and 


? 


that they ire responsible for all losse3 except those * eonse- 
quent upon ’* *S arising from” or “ caused by ” the excepted 
perils; and if the underwriters seek. to defend upon 
the ground that there was “a want of ordinary care 
and skill” in the wnavigation. the burden of proot T 
with them to show that such want of ordinary eare and skill 


LOSS, 


was the proximate cause of the 


In Union las. Vo. vs Smith, 124 u. § , 400, the policy 
was identical with the one at bar, and it was there held that 
the defendant, having set up in its answer that the loss was 
oceasioned by want of ordinary care in managing the vessel, 
it was not error to charge the jury that such want of ordi- 
nary care must be shown bya fair preponderance of proof 
on the part of the insurers. 

1 Parsons on Marine Ins., 380 
| Phillips on Ins., § 1160 
2 Arnould on Ins., & 1345 


Again, these exceptions are to be eonstrued most strongly 


against the underwriters, they being the party by whom, 


20) 


and for whose benefit, the exceptions were introduced into 
the poliey. 
Palmer vs Ins. Co., 1 Story, 364. 
Ins. Co; vs. Wright, 1 Wall., 468. 
Tudor vs New Eng. Ins. Co.,12 Cush. ,554. 
1 Duer on Ins., 161, = 6 
1 Phillips on Ins., = 1160 


The policy exempts the insurers from liability for loss 
arising in consequence of a want of ordinary care in the 
navigation of the vessel. The court not only departed from 
the rule which requires that such exemptions are to be 
strictly construed, but it went far beyond the exception 
when it instructed the jury that the insurers had not assumed 
the risk of * improper navigation.” If the plirase a improper 
navigation” is to be considered synonymous with * want of 
ordinary eare and skill,” then the court erred in construing 
the meaning of those words. Want of ordinary care, does 
not necessarily inelude both negligent navigation, and a 
violation of the statutory rules referred to. These statutory 
rules, as we shall hereafter show, relate only to cases of 
collision, and have no application to cases of marine Insur- 
ance. But the court, in effect, told the jury that it was not 
only necessary that the steamer must be navigated according 
to the usual rules of careful seamanship, and with the 
care which navigators usually exercise, but she must also 
conform to the statutory rules of navigation. 

We submit that the term “ordinary care’? means such 
care as is usually exercised by competent navigators of 
vessels of the class and of the nationality to which the 
vessel in question belongs. Want of ordinary care does not 
necessarily include both negligent navigation and a violation 
of the statutory rules referred to. These rules are merely 


arbitrary regulations, and relate only to cases of collision. 


“+ 
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jut the court, in effect, not only told the jury that the 
steamer was bound to conform to these statutory rules, 


wipe but that it was not essential that damage might have 


reasonably been expected to result from the way in which 
she was navigated, in order to constitute such negligence 
as would relieve the insurers from liability. The jury were 
instrueted, substantially, that the insurers would not be 
liable for the loss, no tnatter what was the proximate 
2 cause, and although the steamer was navigated with ordi- 
nary care, provided slie failed to conform to the statutory 

regulations. 
ven in actions of tort the negligence of the plaintiff will 
not defeat his recovery, unless it contributed proximately to 

his injury. 
Beach on Contributory Negligence, pp. 7, 

%, 27, and cases there cited 
Rk R. Co. vs. Stout, 17 Wall, 657 


Smith on Negligence, 226. 


Nor is the rule applicable to common carriers who have 
negligently exposed the goods intrusted to their care to a 
peril excepted in their bill of lading, to be applied to cases 
of marine insurance. <A earrier becomes an insurer of the 
safe delivery of goods, unless prevented by the act of God or 
the public enemy, or unless the loss results from a cause 
excepted in the bill of lading. But if the carrier's negli- 


gence has exposed the goods to loss from sueh excepted 


cause, he is not to be held liable, unless such negligence 
contributed proximately to the loss, 


R RK. Co. vs. Reeves, 10 Wall., 176 

Morrison vs. Davis, 20 Pa., 171. 

Denny vs. New York Cent. R. R. Co., 13 
Gray, 481. 

Daniels vs. Ballantine, 23 Ohio St , 582. 

Cooley oy Torts, 68. 


Whiy should the assured in a case like this be held to a 
stricter rule than the one applicable to carriers under the 
decision in 10 Wallace above cited / 

The decisions of the Admiralty courts cited by the district 
judge in his opinion (Ree., p. 27), holding that a violation 
or a departure from the statutory rules intended to apply in 
cases of collision, is to be presumed to have contributed to the 
disaster, have ho bearing upon the present Case, for the 
reason that neither those rules nor the doctrine of contribn- 
tory negligence has any application to the ease at bar. 
Hoffman vs. Union Ferry Co., 68 N. Y., 
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The elfect of the exceptions i ined in the policy, does hot 
make the case stronger for the insurers, than it would be if 
the vessel was * warranted free ~ from the perils covered by 
the exceptions, W here the vesse! Is Insured against certain 
perils, and warranted free from others, if the proximate 
Cause of the loss Is One Cove red by the polley, the insurers 
are liable, even if the perils trom which she was warranted 
free contributed to bring about the loss. 

In g Arnould Oi lne.. SUS, speaking of loss by capture, it 
is said that * whether lawful or unlawful, or however made, 
capture, when the proximate cause of the loss renders the 
underwriter liable under a poliey alleging the loss to be * by 
capture,” though other Causes Mla have been contributory 
thereto. Thus, even where a capture was concerted between 
the master of the ship insured and the captor, Lord Ellen- 
borough held that the assured might recover as on a loss by 
capture, though he might also have recovered on a count for 
barratry. So, where a ship was driven ashore with only 
slight damage, on a hostile coast, and there captured, this 


was held to be a loss by capture, and not by perils of the 
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sea. At 1342 it is also said: ‘ With regard to losses by 
perils of the sea, it may be observed generally, that all losses 
proved to be proximately caused by the wind and waves, by 
driving against rocks or stranding, ete., though remotely 
occasioned by the acts and negligence (not amounting 
to barratry) of the master and crew, will sustain an allega- 
tion of loss by perils of the sea; and the same rale holds 
where the loss, in like cases, is remotely occasioned by 
barratry, though it is otherwise where barratry isthe direct 
eonducing cause of the loss. Where stranding is proved to 
be the main condueing canse of the loss claimed in the 
action, it will support an allegation of loss by perils of the 
sea, though followed by subsequent eaptare and condem- 
nation.” 

In Lowndes on Insurance, § 122, it is said that “It is now 
a settled rule of law, established by a long series of decis- 
ions, that any loss directly caused by a peril insured against, 
is to be paid for by the insurers, notwithstanding the loss 
may have been brought about by bad navigation, neglect, 
or fault of the master or seamen, or excepting only the 
fault of the assured himself, any other ecanse not directly 
insured against.” At $124, it is said * The same principles 
‘imust be applied to cases ef partial loss, as where the loss 
“is total. Latent defect or neglect or fault of seamen, 
‘may have the effect of exposing the ship to damage from 
“the perils of the seas, from which she would otherwise 
“have escaped ; and if so, the insurer is liable, no matter 
“apparently, which of the two, latent defect or fault of 
“the crew, were the remote oecasion.” At $ 125, it is said 
“ When a policy is effected with the exclusion of some 
particular peril—as for instance, with the clause ‘ free from 
all consequences of hostilities’ —this has the effect of plac- 
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ing the excluded peril on precisely the same footing as 


unseaworthiness, without fault of the assured, under a 


time-policy ; that is to say, when a loss arises from the con- 


joint operation of a peril insured against, and the peril 


thus excluded, we are to inquire which of the two was the 


“a ae 4 ar stage Pegg ee a ete) 


proximate canse.” 
In Dudgeon wx, Pembroke. he .4 y. (). B.. Osi, La Kng., - 


192. « vessel sailed in an unseaworthy state. and was lost by 


‘ 

reason of her unseaworthiness during a storm, whieh she 
me ry 

would have encountered safely if she had been seaworthy. 
She water-logged and did not readily answer her helm. 
Partly from this and partly from = the thickness of the 

Weather, she went ashore, lt Vas held that the loss Was 
due to the perils of the sea as the proximate CAUSE, This 


ruling was affirmed by the [louse of Lords in Law Reports, 
2 App. Cases, i. ba, 904% ey Kng., 105. Lord Penzanee, 
delivering the opinion, says that “Tt must be assumed that 
“the vessel was not seaworthy, and that its want of 
* seawortlhiness eaused it to be unable fo encounter success- 
‘fully the perils of the sea, and so to perish. The ques- 
we tion therefore Is, in) substance, the same as that raised by 
“the sixth plea, or rather so much of it as the jury found 
“to be proved, viz., that the vessel ‘sailed from London in a 
“wholly unseaworthy condition in the vovage on which 
‘she was lost, and that the ship ‘was lost, as alleged, by 
“reason of suel unseaworthiness.” For this plea must be 
‘* understood tO mean, not that the vessel did not perish 
“immediately by the action of the wind and waves, but 


‘that the loss by these perils of the sea was brought about 


“by the vessel’s unseaworthiness. If a loss, proximately 


‘feansed by the sea, but more remotely and substantially 


‘brought about by the eondition of the ship, is a loss for 
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“which the underwriters are not liable, then, quite inde- 
“pendently of the warranty of seaworthiness, which applies 
“only to the commencement of the risk, the underwriters 
“would be at liberty, in every ease of a voyage policy, to 
“raise and litigate the question whether, at the time the 
‘‘loss happened, the vessel was, by reason of any insuffi- 
“ciency at the time of last leaving a port where it might 
“have been repaired, unable to meet perils of the sea, and 
“was lost by reason of that inability. If sueh be the law, 
“the underwriters have been signally supine in availing 
‘themselves of it.” He further says: “ A long course of 
decisions in the courts of this country has established that 
‘causa procima et non remota spectatur’ is the maxim by 
which these contracts of insurance are to be construed, and 
that any loss caused immediately by the perils of the sea, is 
within the poliey, though it would not have occurred but 
for the concurrent action of some other cause which is not 
within it.” 

The application of the maxim for which we contend, of 
course nay operate in favor of the insurers, and against the 
insured, where the proximate cause of the loss isa peril not 
covered by the poliey. 

In Cory vs. Burr, L. KR. 9, Q. B. D., 4638, the risk and 
losses insured against included perils of the sea, barratry of 
the master and mariners, and all other perils, ete., but the 
ship was warranted “ free from capture and seizure, and the 
consequence of any attempt thereat.” By reason of the 
barratrous condnet of the master in smuggling, the vessel 
was seized by Spanish revenue officers and condemned. It 
was held that although the seizure was brought about by 
the barratry of the master, still the prowtmate cause of the 


loss was the seizure, and that the insurers were not liable- 
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This ruling was affirmed by the House of Lords, L. It., 8 
App. Cases, H. L., 393; 35 Eng., 748. Lord Blackburn 
in his opinion, says: “ If it had not been that the Spanish 
“revenue officers, doing their duty, had come and seized 
“the ship, the barratry of the captain in coasting along there, 
‘hovering, as we should call it, along the coast, in order that 
“the small smuggling vessel might come and take the 
“tobacco, would have done the assured no harm at all. The 
“underwriters do undertake to idemnify against barratry ; 
“they do undertake to ‘demnify against any loss which is 
‘directly sustained in consequence of a barratry ; and in this 
‘“ease,as | said before, I think the seizure was as direct a 
“consequence of barratry as could well be. But still, as Mr. 
* Justice Field says, it was the seizure which brought the 
“loss into existence—it was a case of seizure.” 

In We/son PS, Lhe (Aimners of the Clurgqo, per lhe 
“ VYantho,” L. R. 12 App. Cases, H. L., 503, the aetion was 
to recover for goods lost by reason of a collision. The 
defense claimed that the collision was one of perils of the 
sea, which were excepted by the bills of lading. In the 
opinion delivered by Lord Herschell it is said: “In the 
“case of a marine policy the causa prorima alone is 
“regarded. If that which immediately caused the loss was 
“a peril of the sea, it matters not how it was indueed, even 
“if it were by the negligence of those navigating the ves- 
“sel.” Tle quotes approvingly the opinion of Willes, J., in 
Grrill vs. Gren. lron Screw Collier Co.., se 8h rw HOO, 
where he says that ‘A policy of insurance is an absolute 
“contract to idemnify for a loss by perils of the sea, and it 
‘is only necessary to see whether the loss comes within the 
“terms of the contract and is caused by perils of the sea; 


“the faet that the loss is partly caused by things not dis- 
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“tinetly perils of the sea, does not prevent its coming 
“within the contract. In the case of a bill of lading it is 
“different, because there the contract is to carry with 
‘reasonable care, unless prevented by the excepted perils.” 
Lord Bramwell said: ‘* The Court of Appeal, with great 
hi respect, argued as though the collision caused the loss, 
“So it did, in a sense. It was a causa sine qua non, but it 
“was not causa causans. It was causa remota, but not 


“Cmusa prorima.” 

In Jlamelton vs Pandort, a App. Cases, IH. ese 
518, the action was to recover injuries to a cargo of rice. 
During a voyage rats gnawed a hole in a pipe, and through 
this hole sea water entered and damaged the rice. //e/d, 
that the damage was within the exception of perils of the 
seas, and that the ship owners were not liable. The 
proximate Cause of the damage being the sea water, and 
net the gnawing of the rats. Lord Watson, in his opin- 
lon, Says: “Tf the respondents were preferring a claim 
‘Sunder a contract of marine insurance, expressed in ordin- 
‘ary terms, [ shonld be clearly of the opinion that they 
“were entitled to recover, on the ground that the loss was 
‘oceasioned by a peril of the sea within the meaning of 
“the contract. When a eargo of rice is directly injured 
‘by rats, or by the crew of the vessel, the sea has no share 
‘in producing the damage, which in that case, is wholly 
“due toa risk not peculiar to the sea, * * * But in 
“the ease where rats make a hole, or where one of the erew 
“leaves a port hole open, through which the sea enters and 
‘‘injures the eargo, the sea is the immediate cause of 
“mischief, and it would afford no answer to the claim or 
‘‘the insured to say that, had ordinary preeaution been 


“taken to keep down vermin, or had careful hands been 
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‘employed, the sea would not have been admitted and 
“there would have been no consequent damage.’’ 

Lord Bramwell said: “ It is true that rats made the hole 
“through which the water got in, and if the question were 
“whether rats making a hole were a peril of the sea, I 
‘*should say certainly not. If we could suppose that no 
‘‘water got in, but that the assured sued the underwriter 
“for the damage done to the pipe, I should say clearly that 
‘*he could not recover. But I should equally say that the 
“underw.iters on goods would be liable for the damage 
“shown in this case.” 

Lord Fitzgerald said: “ The remote cause was in a certain 
“sense the action of the rats on the lead pipe, but the 
‘immediate cause of the damage was the irruption of sea 
“water from time to time through the injured pipe caused 
“by the rolling of the ship as she proceeded on her 
“ voyage.” 

And Lord Ilerschell said: ** Lentertain no doubt that the 
loss was one which would in this country be recoverable 
under amarine policy as due to a peril of the sea. It arose 
directly from the action of the sea.” 

Davidson vs. Burand L. R., 4 C. P,, 117. 
West India Telegraph Co. vs. Home, &c., 


Ins. Co., L. R. 6, Q, B. D., 51. 
Livie vs. Jansen, 12 East, 647. 


The instruction of the court is not to be sustained by 
reason of the Canadian statute referred to by the District 
Judge, being chapter 29, 43 Vic., certain provisions of 
which are set forth at page 61 of the Record. This statute 
was intended to provide certain regulations to prevent col- 
lision, among which is the following : 

Article 13—Every ship, whether a sailing ship or a 
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steam ship, shall in a fog, mist or falling snow, go ata 
moderate speed. 

These regulations, or statutory rules, correspond with 
our own statutory rules prescribed by Congress to prevent 
collisionSat sea. (U.S. Rev. St., sec. 4233.) And Article 13 
above quoted, is substantially the same as Rule 21 of our 
statute, and is identical with tle present rule respecting 
speed of vessels ina fog, contained in the act of Con- 
yress, approved Marelh 3d, 1885. (See Article 13 of that 
act.) 

Now, these statutury rules, or similar rales, have existed 
for many years in this country, as well as in England and 
other maritime countries. They are known as the Interna- 


tional rules. 
The Scotia, 14 Wall., 71. 


They were intended as regulations to prevent collisions 
at sea, but not to apply to cases of maritime insurance. 

The provisions of the Canadian statute are nearly identi- 
eal with the regulations perseribed by the British Mer- 
chants’ Shipping Act, which were not intended to apply to 
cases Of insurance, or to limit the liability of insurers, or to 
apply to any collateral issues, but only in eases of collision. 

In Grill] vs. Tron Serew Collier Co.. L. R. 1.,C. P.. 600, 
which was an action by shippers against the owners of a 
steamer for a loss of goods, Willes, Justice, page 611, says, 
* The act was not passed to decide cases such a§that now 
before us, but to regulate ships and rights of ship owners 
inter se.” And Smith, Justice, said: “The whole scope 
of the act shows there was no intention on the part of the 
leyislature to alter the effect of contracts made between 
ship owners and shippers, and to relieve the former of any of 
their liability. And in the sane case on appeal, in the 
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Exchequer Chamber, L. It., 3C. P., 475, Bramwell, B., said 
that the “act was not meant to apply to a collateral issue y 
but only where the question of collision is nN isaue. 

The same construction should be given to the Canadian 
statute, which seems to have been copied from the British 
statute. 

In The Pennsylvania, 1 Wall., 125, it was said by this 
court, of the rule requiring steamships, when in a fog, * to 
go at moderate speed,” that the purpose of the requirement 
was ** to guard against danger of collisions.” 

[f it was intended that these statutory rules should be 
incorporated into this policy, Whiy is it not so stipulated ( 

What is ordinary care in a case like this is a question of 
fact for the jury, to be determined DS the evidence as to 
the manner in which such steamers are ordinarily navigated. 
And whether there was a want of ordinary care in navi- 
gating the Spartan at her usual speed upon the broad lake 
with no other vessel in the vicinity, simply because a fog 
prevailed, Was a question for the jury. And so the court 
treated it in the first part of his charge isece Ree.. HH), 
where he said to the jury: “It is for you to judge, whether 
under all the cireumstances of the ease, she was navigated 
at too great speed, Now. if strikes mie, Iyut the question 
is one for your determination, that a vessel is not under 
obligation while on the open lakes to slacken her speed 
because of a fog, unless there is some reason te apprehend 
collision with another vessel, or unless the vessel is so near 
the shore that she might ran upon it, unless she was navi- 
gated at a less rate of speed. And if this compass had 
been a proper compass, and there was no reason to think it 
was otherwise, | should feel loth myself to charge the vessel 


with fault on aeeount of excessive speed. On the other 
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hand, if this compass were known to the eaptain, or he had 
good reason to believe, it was defective, it would strike me 
that in passing the neighborhood of Caribou Island, he 
should have directed the speed of the steamer to be slowed. 
But as I said before, gentlemen, this is a question for your 
consideration, ” 

We insist, and shall hereafter argue, that there is no tes- 
timony in the case which shows that the captain had reason 
to believe that the compass was defective. On the contrary, 
he had every reason to believe from his experience that the 
compass was sufficient and proper, 

If the court had left the case to the jury upon the instrue- 
tion last above quoted, it is probable that no error would 
have been committed upon this point. But the court sub- 
sequently (see Ree., 70) changed its instruction, and charged 
the iury asa matter of law, that there was a want of ordi- 
nary care and skill in navigating the steamer, and ranning 
her at full speed without a lookout in a fog, if the compass, 
by which the steamer was run, failed to traverse correctly, 
either by reason of local attraction caused by the iron hall 
of the steamer, or prevailing in the Lake Superior region ; 
if the master knew, or miglit have known, that the compass 
had not been adjusted for Lake Superior navigation. 

This direction, we submit, goes to the extreme verge of 
the law, and beyond it. but the court went still further in 
saying to the jury that it was “not essential that damage or 
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danger might have been reasonably expected under the 
circumstances in which the ship was navigated, to consti- 
tute negligence.” This, in effeet, was an instruction, that 
although there was no reason to anticipate danger from the 
manner in which the ship was navigated, either on account 


of her speed or any other cireumstance then existing, still 


there would be negligence or a want of proper navigation, 
and if damage did result the insurers would not be liable if 
there was a want of conformity to the statutory rule as to 
speed, 

This, we submit, was error. If the master of the vessel 
lad no reason to expect damage or danger from the way in 
which the ship was navigated, or ‘‘ from the circumstances ” 
then existing, how can it be said, as a matter of law, that 
he was guilty of negligence or a want of ordinary care in 
the navigation of the ship’ If an experienced and com- 
petent master upon the deck of his vessel, has no reason 
to expect danger or damage from stranding, or otherwise, 
from the manner in which the ship is navigated, how can it 
be said, as a matter of law, that he was negligent in nav- 
igating the ship in that manner ¢ 

As already stated, the question of negligence in regard to 
the speed of the steamer was for the jury. [It was not a 
question of law under any of the facts or cireumstances of 


the case, 


Lf. 


THE COURT FERRED IN CHARGING THRE JURY rHAT ~ UNDER 
THE EVIDENCE IN THIS CASE ‘THE BURDEN OF PROOF IS 
CPON THE PLAINTIFF TO SHOW THAT THE STRANDING OF THE 
STEAMER COULD NOT HAVE BEEN GUARDED AGAINST OR PRE- 
VENTED BY THE ORDINARY EXERTIONS OF HUMAN SKILL AND 


PRUDENCE, 
See 12th Specification of Error and 13th 
Assignment of Errors, Rec., p. 86. 


We claim this to be erroneous for two reasous : 
Ist. Beeause it puts the burdon of proof upon the wrong 
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party. As already shown, but for the exceptions in the 
policy, negligence on the part of the officers and crew 
would be no defense. And'under the decision of this court 
in Union Ins. Co. vs. Smith, 124 U. S., 405, already cited, 
the burden is with the defendant, if it seeks to bring itself 
within the exception of a want of ordinary care in the 
navigation of the vessel, ‘to establish negligenee by a fair 
preponderance of proof.” 

2. There is nothing in the law of marine insurance even 
under such a policy as this, which relieves the insurer from 
liability, although the insured may have failed to use all 
ordinary skill and prudence to prevent disaster. Unless the 
want of suel skill and prudence was the prorvimate cause 


of the loss, it would be he defense. 


ITT. 


AS 10 THE DEFENSE OF UNSEAWORTHINESS. 


The charge of unseaworthiness made against the Spartan, 
relates to her compass. The only evidence upon this point 
is the statement appended to the protest (Ree., pp. Si, 32, 
to which we will refer hereafter) and the following 


testimony - 


Captain MeGrregor, the master, Rec., p. 37, on ecross- 
examination, testified as follows: 


(). To what do you attribute the stranding / 

A. Either to the currents or the defects of the compass. 
(). What was the matter of the compass 4 

A. Nothing that I know of, or I should not have run her. 
(). It was defective, was it / 


A. It was more or less; it was running in opposite 
Courses. 

(). That was what you stated, was it not, that her compass 
was defective / 

A. Yes, I did. 

(). Did you attribute the loss to any of her officers or 
crew ¢ 

A. No. 

(J). When that protest was signed, you had those words 
inserted, did you not, “* Fogs and defective compass” ¢ 

A. Y es, sir’. 

(. You think the loss was oceasioned by a defective _ 
COMpass or fogs ¢ 

A. Yes, sir. 

(). You have always attributed that loss to the defective 
COMM pass ¢ 

A. Yes, sir, and the current. 

At page 38 he testifies that the Spartan had made two 
trips previous to the disaster, and was then on her third 
trip; that he had been a pilot on Lake Superior ever since 
1857, and was familiar with the route. 

(. Did you use the same compass on your previous trips ¢ 

A. Yes, sir, there were three compasses on her, two spirit 
compasses and one brass compass, 

(). [lad you experienced any difficulty, as far as the com- 
passes were concerned, on your previous trips 

A. No more than we generally do on iron vessels; there 
was about the usual variation. | had charge of the deck 
from the time we left Ft. William to 8 o’cloek in the 
evening. 

(J. The compass gave you no trouble ¢ 

A. No, sir. After meeting the Quebec, after passing 
Passage Island, she was to the eastward of us, whieh further 
confirmed me that our course would take her clear, and that 
she would be a long distanee past Caribou Island. 

(). State whether you met the Quebec the usual distance ¢ 

d We expected to meet the (Juebee : [ supposed it was 
her; we were only a short distance off; the fog was low and eT 
| could see her topmast as we passed. 

(). Mr. Swan asked you yesterday, I think, showing you 
a copy of the protest, and in vour answer you said you 
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thought the stranding was due to the fog and current. 
You also spoke m regard to the variation of the compass / 

A. There must have been a very strong current to have 
votten us so far to the eastward. 

(). About how much did that compass vary ¢ 

A. It would not vary from some of my old compasses on 
other vessels; another compass on that vessel might be just 
the same, and different on wooden vessels. 

(). You say you went to your room at eight o’clock ; up 
to that time had there been any trouble on account of the 
compass ¢ 

A. No, sir: she came through Passage Island all right. 
| may state that two hours afterwards we met the Quebec. 
She was to the eastward of us a quarter of a point, whieh 
ought to have taken us still further to the westward of 
Caribou Island. 

(). So far as your own knowledge is concerned, Captain, 
what do you know of the defects of the compass contribu- 
ting to the stranding of the vessel 4 

A. | cannot account for the loss in any other Way, it 
might have been a very strong current instead of the com- 
piss altogether. This was an old culnpass Wwe had used for 
some years. We used it all the way from Montreal up to 
Lachine. 

(). (By the Court.) Had you discovered any defect in 
the compass before ¢ 

A. I would not say there was any defect in it at all; 
nothing farther than the attraction in any iron vessel, 

(). So far as your examination was concerned, had you 
ever discovered any defect ¢ 

A. From the appearance of the compass it was all right. 

(). As far as appearances presented themselves, was it 
defective / 

A. In no way, so far as I could see. I could not aecount 
for the loss in any other way, unless there was something 
in that, 

(). You say vou cannot aceount for it in any other way 
except that and the strong current ‘ 

A. No, sir. 

(J). Suppose there had been no fog ? 

A. She would not have got on; we would have seen the 
Island. On eross-examination (Ree., Ov), he says that he 
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had noticed that there was little variation in the compass. 
That there were currents there between Passage Island and 
White Fish Point. 

(). Practically, the stranding. was due to the compass, was 
it not, and not to the currents. 

A. I did not say that. 

(). If there was no current, what was there to take her 
out of her course 
[| cannot account for it. 
Must it hot he attributed to the COnMLpass ¢ 
Kither that or some other eause aboard the vessel, 6 
You mean attraetion bj the hull of the vessel / 
Yes 

(1 re-direet _— ( ee.., $i)), he testified that all 
compasses on Lake Superior vary more or less at different 
points. ‘There is one point in Ne pigon Channel where it 
would vary a point and three-quarters in three miles. It 
I 


*% ‘ , , } 
will turn right around and e@ome baek to the same course 


again. That is due to minerals, to attraetions on the shore. 
The variation differs with the direction or course the vessel 
Is running, 
At page 41, he further testifies : 
(). You took this boat from the St. Lawrence, you = 
brought her from there ? 
A. Yi S, Si] 
(). You brougl iif her aCcTOss Lake Ontario / 
A. Yes, sit 
(J. Did you at any time on your way up, have any trouble 
with the COMpaAss f 
A. No, SI! 
(). [low much of the time after you left Owen Sound 
on your first trip, lp to the time of the eollision. were you 
troubled with foes that season 7 
A, Very mueh: nearly every trip. 
(). Did you, up to the time of the disaster, have any 
trouble in making the Spartan run a good course / 


A. BO. 7 
Ile then testified as to the navigation of the boat on f 


previous trips by these compasses, and in regard to the 


voyage on which the accident ocenrred. At page 42 he | 
testified as follows: an 


(J. On your way down, your first point was Silver [sland / 


fy 


A. Yes, sir. 

(). What is the distance from Fort William to Silver 
Island ¢ 

A. From Pt. Arthur to Silver Island is about 24 miles. 

(). What is the course from Silver Island to Pt. Arthur ? 

a we stopped at Silver Island. 

(). How did the compass carry you 4 

A. Carried us all right. 

(). What is the next point ; 

A. From Silver Islet to Passage Island, a distance of 
about 20 miles. On the usual course we wonld pass that 
point about half or ? mile to the westward. 

(). Hlow did vou pass it this time ¢ 

A. We passed itabont that cdistanee off : it was thick 
when We passed ; We could Hor see the Isiand, but | heard 
the bel], | have frequently passed there in} other boats. 
From Passage Island we steered for White Fish Point. 
We expected to meet the Quebec, and of course they were 
blowing their fog whistle and we were blowing ours, and by 
volng on Cop of the pilot house we could see their tnasts 
just to the eastward of us. The distanee from Passage 
Island to Caribou Island is about 132 miles. 

At Ree., p. 45, he testifies that the current may have 
eansed the stranding, 
by rue Court. 


| 


(), Hlow long had you been using this compass ¢ 

A. All the time from the time she came out, We started 
from LaChine on the 14th of May; this was her third trip. 

(). Dic vou discover ATL defects in the COULPASS on for- 
mer trips f 

A. A little different from other vessels; for instance, the 
Chicora was very much different. 

(). Had you discovered the COMpass Wis defective ¢ 

A. No, I don’t know now it ts defective; | could not 
account for her getting ashore in any other way, only by 
the current or on account of being badly steered. 
By Mr. Swan. 


(). What trip was it you found the compass out ¢ 
A. That was in the other channel; every vessel [ was on 
varied there in the same place. 


(). But of course a compass on an iron vessel will vary 
more ¢ 

A. I say it don’t make any difference, a eompass will 
swing from a point to a point and three-quarters in the 
sume place in passing Flower Isle. (Ree. 46.) I have 
tested it in the Cumberland, the Chicora, the Franeis Smith, 
and on this boat 

(). Didn't you, in your examination in chief, testify this 
way: When you were asked what you supposed the cause 
of the loss was, you said: “I think the loss was occasioned 
I> a detective COTM pass de : 

A. I don’t think so; it was a mistake if [ did; I merely 
vuve if as a supposition that such was the ease. 

Now the master testifies to no facets which show that the 


compass Was defective, or that the stranding was due to the 
COM pass. At the m st, he only testifies to il theory, age sup- 
position, or toan opinion formed after the event, and his 
theory or “supposition” is that the stranding may have 
been caused by a strong current, the heavy sea, ov a defect- 
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upturn Francis Patterson. Ree.. pp. 17. 49. testifies 
that he steered the steamer Spartan with this same compass 
from Owen Sound as far as Lonely [sland and from there 
to Cape Smith, during a dense fog, and that no difficulty 
was experienced with the compass. During that time the 
course of the vessel was changed three times, and she was 
run entirely by the compass. Did not see any objection to 
the compass any more than other compasses [ have used for 
years in other vessels, All that I could tind was that the 
compass was a little dull, a little slow in its movements. 
He also testified that compasses are likely to vary in Lake 


Superior, on account of loeal attraction. 
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Wagner, the mate, defendant's witness, testified (Ree., 
p. 56) that he supposed the compass was a reliable one; it 
was a little out; it was a good deal like many others, a little 
ont, 

(). What do you mean, that it varies ¢ 

A. They all vary up there; those that have not been 
adjusted ; they vary more at certain points than others. 

[t appears that the Spartan had been navigated, up to her 
last voyage, without difficulty, in all sorts of weather; 
having run nearly 4000 miles, and her conduct had been 
excellent up to a time immediately preceding the loss. No 
trouble had been experienced in her making a correct 
course. These facts, in connection with the testimony 
in regard to the wind and current prevailing at the time of 
the loss, would have been sufficient to have justified the 
jury in finding that the loss was due toa peril insured 
against. 

[t should not be forgotten that the policy of insurance in 
this case was a tyme policy, and that there is no warranty of 
seaworthiness in a time policy. If the vessel was seaworthy 
at the time the policy was issued, no subsequent unsea- 
worthiness would effect the liability of the tusurers. 

Barber on Ins., 263. 

Thompson vs Hopper, 6 Ell. & B., 171. 
Lee on Ins., 410. 

Merchants Ins. Co. vs. Morrison, 62 Lil., 242. 
Gibson vs. Small, 24 Eng. L. & Eq., 17. 
Dudgeon vs. Pembroke, L. R., 9Q B.,581. 


The record shows, beyond all question, that the steamer 
was seaworthy when the policy was issued. She had been 
navigated by the sane compass during the entire season up 
to the time of the loss. From Lachine, on the St. 
Lawrence River, she had been navigated to Owen Sound. 
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Krom (Jwen Sound she had made three trips Ol) her rt gular 


route to Port Arthur, running as well by night as by day, 


encountering much fog, but experiencing ho ditheulty 


whatever from the COMM) Miss. The Owner of uti appliance 


Or a vesse| whieh has beng a known to Operate safely anal 
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Saftistactorilv in a vamrmetyv of e1lrenmstanees, Phas eontinue ij 

to use if without subjecting himself fo the charge Ol neal] . ; 


yence simply because an accident occurs subsequently, he 


being in ignorance of its actually having become defective. 


This is a proposition sustained by good sense and judgment, 
and is recognized by the authorities. 
Burke vs. Witherby, 98 N. Y., 306. 
Loftus va. Ferry Co., 84.N. Y., 455 
Cleveland vs New Jersey, 68 N. Y., 306. 
Dougan vs. Champlain, 56 N. Y., 1. } 
We submit, therefore, that the court erred in charging 
the jury (see Ree., TL) that Tf there were any defects in 
the Compass, known or unknown, rendering it unsafe or 
unsuitable for use in Lake Superior, and the stranding was 
caused by, Gonsequent upon, or arose Trom such detects in) 
the compass, the vessel was not seaworthy for Lake Super: 
ior navigation, whatever her fitness for navigation else- . 


where, and the plaintiff cannot recover.” 


See 19th Assignment of Errors. Ree... 86 


Under the ev denee, the case is) not brougwil within the 
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ir 
— 


exception reiatin 
Ness, The lanvuave of the exception 1S, * Excepting ail 

perils, losses, inisfortunes or expenses, consequent upon the F 
arising from or caused by the following or legally excluded . 


CAUSeS . rottenness, inherent deteets. over-load- 


ing and all other unseaworthiness. 


Sw 
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[t cannot be said, under the evidence, that the supposed 
defect of the compass was an “inherent ” defect. 

A compass whieh had carried the vessel safely over more 
than four thousand miles by day as well as by night, through 
fogs aswell as in clear weather, cannot be said to be 
inherently defective, simply beeause it may have deviated 
on the last voyage. 

The term “inherent” (see Worcester’s Dictionary) means : 

“1. Existing inseparably in something else.” 

“2. Implanted by nature; not adventitious ;. naturally 
pertaining to. What is purely natural; not artificial or 
acquired.” 

The compass in this ease may possibly have varied or 
deviated during the voyage, from some local or aecidental 
cause, but it by no means follows that it was “ naturally ” 
or “inherently” defective. 

Nor is the ease affected by the words “ All other unsea- 
worthiness.” 

Kirst, Beeause of the rule epusd Mie Jeneres Py and 

Second, This being atime policy, there is no warranty of 
seaworthiness. If the vessel was seaworthy at the time the 
policy was issned, no subsequent unseaworthiness would 
effect the liability of the insurers; certainly no unseaworthi- 
ness which oceurred during the progress of the voyage 
on which the accident happened, would release them from 
liability. 

Barber on Ins., 263 

Thompson vs. Hopper, 6 Ell. and B., 171 

Lee on Ins , 410 

Merchants’ Ins. Co vs Morrison, 62 Iil., 242. 

Gibson vs. Small, 24 Eng. L. & Eq., 17. 

Dudgeon vs. Pembroke, L. R., 9 Q. B., 581. 

West India Tel. Co. vs. Home & Col. Ins. Co., 
L. R., 6Q. B. D., 57. 


American Ins. Co. vs. Ogden, 20 Wend., 287. 
Adderly vs. American Ins. Co., Taney’s Dec., 126. 
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In Dudgeon vs, Pembroke, above cited, the vessel became 
water-logged and went ashore in a storm, and was lost. 
But for her unseaworthiness, she would have outrode the 
storm safely; and yet it was held that unseaworthiness was 
no defense, the owners being ignorant of her condition 
when the voyage was Commenced. 

And the error of the court in charging, as stated in the 
13th specification of errors, is, under the facts of the ease, 
even more apparent, 

The edfeet of the charge, asa whole, is to incorporate in 
a time policy a warranty of seaworthiness, which does not 


exist in time policies, not only at the time when the policy 


issued, and when the last voyage was commenced, but dur-. 


LNY CV ry mome nt ot the Voyage. So that. although the com- 
pass may have proved sufficient upon all her prior voyages, 
and may have guided the vessel with unerring correctness 
up to the time of the loss: and although the master nay 
have believed, from his past experience with it, that it was 
entirely safe, and although it may have become defective 
by reason of some accidental cause during the voyage npon 
which the loss eceurred » OF Thay have heen made to deviate 
by some loeal cause, or local attraction peculiar to Lake 
Superior, the insurer would be discharged. If this be the 
law, insurers “have heretofore been singularly supine in 


availing themselves of it. 


Union Ins. Co. vs. Smith, 124 U. S., 427. 


And, as we have already argued, the court also clearly 
erred in charging the jury that under the Canadian statute 
the plaintiff could not recover unless they proved afiirma- 
tively that the defects of the compass neither caused or con- 


tributed to the stranding. In the absence of any statutory 
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“as aforesaid, &e.” 
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provision applicable, such an instruction would certainly be 
error. The Canadian statute contains no reference to com- 


passes, and therefore is not applicable. 


:¥. 


As TO THE RULING OF THE COURT UPON THE ADMISSION OF 


EVIDENCE, 


|. The court erred in admitting the protest in evidence, 
and in instrueting the jury as follows: ‘“ With regard to 
“the defeetive compass, the master and crew state in their 
‘protest that they attribute the loss to a defective compass ; 
“and while that statement is not binding upon the plain- 
* tiff, and while the plaintiff is not estopped, as we say, or 
‘prevented from showing that the loss is attributable to 
‘other causes, it is undoubtedly entitled to considerable 


* weight.” 
See 14th Specification of Errors 


It will be seen that the protest itself, as signed by the 
Inaster and crew, now here refers to the COTMIpass, The only 
reference to it being in the declaration of the Notary (see 
Rec., p. 82), in which the following language is used: 
* Wherefore I, the said notary, at the request, &e., have 
‘protested, and by these presents do solemnly protest 
*avainst all and singular, the cause and causes operating as 
“aforesaid to the serious detriment of said steamer Spartan, 
sag her Caryvo, WcC.. and More especially avainst the storm and 
“heavy winds, eurrents, high and dangerous seas, fogs, and 


“defective compass, experienced on her late voyage, bound 
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Now this declaration of the Notary is not competent evi- 
dence against the plaintiff. And even if the master, as will 
be claimed, directed that the words “ defective compass” 
should be inserted in the declaration of the Notary, there is 
still nothing to show that the crew indorsed the statement, 
nor to justify the statement of the court that the master and 
crew attributed the loss to a defective compass. At all 
events, they did not attribute the loss toa defective compass 
any more than they attributed it to “ the storm, heavy winds 
and gales, high and dangerous seas, and fogs experienced 
on the voyage.” And the statement of the court that they 
attributed the loss to a defective compass alone, was preju- 
dicial to the rights of the plaintiff, 

2. The protest was not admissible in evidence. It was 
made more than three weeks after the loss, and was there- 
fore not a part of the ves esta, lt was a mere narrative 
or statement by the master and crew of the voyage, or 
that portion of it immediately connected with the disaster. 
[ft it had been made by the owner himself, it would have 
no other effeet as evidence than a mere admission: and 
being made by the master, it amounts to nothing more than 


lis admission, and is to be voverned by the same rules 


which rover the admissibility of admissions made by other 


agents. 

In Christian is, Combe. Z lisp., £1), Lord Kenyon sald 
that a protest is inadmissible as evidence in chief. It may 
be read to eontradiet the evidence which the captain who 
made it may have given at the trial, but under sueh cir- 
cumstances only. 

? Arnould on Ins., 1353, ae The protest of the cap- 
tain, so long as he is living, is in no ease evidence on the 


one side or the other: the only use that can be made of it 


= ; 
is to contradict his testimony if he vary from it; it cannot 
be adduced to disprove the grounds of the condemnation of 
a foreign prize court ; nor will the brokers, having shown 
it to the underwriters with other papers relating to the loss, 
on demand of payment, make it evidence as against the 
assured.” See also 
Hillyard on Ins., 808. 
2 Phillips on Ins , 663. 
Senat vs. Porter, 7 T. R., 154. 
s 3 Phillips Ev. C. & H. Notes, 283. 

That the admissions of the master, not made as part of 
the res gesta, are not admissible in evidence, is well estab- 
lished by the authorities. 

Packet Co. vs. Clough, 20 Wall., 528 

Am. Steamship Co. vs. Landreth, 102 Pa St., 131. 
Ins. Co. vs. Mahone, 21 Wall., 152, 157. 

Adams vs. R. R. Co., 74 Mo., 553, 557, 559. 

Lane vs. Bryant, 9 Gray, 245. 

Bacoo vs. Charlton, 7 Cush , 581. 

Luby vs. R. R Co , 17 N. Y., 131. 

Randal! vs. N. W. Tel. Co., 54 Wis, 140. 

R. R. Co. vs. Hunter, 33 Ind.; 335. 

1 Evans on Prin. & Agent, 190 

$5. The court erred in exeluding the following question, 
asked the witness Patterson: 

a (). Whiat is the custom of Canadian vessels about carry- 


ing a look-out forward ¢ 


See 2d Assignment of Error, also Rec., pp 47, 83. 


Wagner, the mate, called by defendant (see Ree., p. 55), 
testified that when he took his watelh there was no one else 
on deck but himself and wheelsman, and against plaintiff's 
objection, he was permitted to testify that there was no 
4 look-out stationed forward. To meet this and rebut the 
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constructively, the liability of the defendant thereby became 
fixed, irrespective of the cause of the loss. 

We claim that the evidence shows. or at least tends to 
show, it constructive acce prance by the underwriters. 

[t appears that upon receiving notice of the stranding of 
the steamer, the underwriters sent a wrecking expedition to 
her relief. It does not appear that any reply was made to 
the notice of abandonment, but the underwriters, by means 
of the wrecking expedition, continued their efforts to rescue 
the steamer; that she was finally gotten off and brought to 
Detroit. a port foreign to her owners, and several hundred 
miles from the place of disaster, without any notice 
being sent to her owners; and that the wrecking expenses, 
including as well the expense of bringing ler from Lake 
Superior to Detroit, as the expense of raising the vessel, 
amounting in all to $7,455.18, were paid by the under- 
writers. (Ree., )). De). ) 

Upon arriving at Detroit in her wrecked condition, the 
the steamer was placed in dry dock, where a survey was 
held by Mr. Gibson, who was appointed by the under- 
writers, and by Mr. Kirby, chosen by the. charterers of the 
sfeamer. No notice of the sirvey was given to the owners, 
nor were thes eonsulted in relation thereto, ut they were 
wholly ignored from the time notice of the abandonment 
Was received Ly the anderw riters, 

[t further appears that Mr. Gibson was sent by the 
underwriters to look after the repairing of the vessel, and 
that he directed ¢] 
the work. (Ree., p. 41 


e master to keep a strict supervision of 


~ 


Crosby, one of the general agents of the underwriters, 
Ree.. p. OL, testifies that Gibson was sent to Detroit to act 
on the survey. and afterwards to see that no more repairs 


were put On the steamer th, in were ealled for by the survey. 
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The evidence does not. show expressly who made the 
contract with the Dry Dock Company for the repairs, but 
it does appear that the owners gave no directions whatever 
in respect to the repairs; and Patterson, the manager of 
the Own Sound Steamship Company, the charterers of the 


vessel, testified that he gave no direetion about any repairs. 


— 


After receiving notice of abandonment the underwriters 
without replying to the notice, as already stated, proceeded 
with the work of rescuing the steamer, and finally ot her 
off and brought her to Detroit for repairs, Now in what 
capacity did they aet in so doing? It imust have been as 
owners under tlie abandonment, or as. salvors. If they 
intended fo act “as salvors merely, if Wiis thei duty to have 
signified the faet to the owners so that they might have 
viven direction as to wherethe steamer should be taken, and 
as to repairing her. But the underwriters gave no notice 
ot their Intentions. The made Tidy Ve ply ic. the notice of 
abandonment, Their silence ifte ’ receiving notice of the 
abandonment, their bringing the steamer to Detroit for 
repairs, their failure to consult with the owners in respect 
to the repairs, their entire failure to return or offer to 
deliver the vessel back to the owners was evidence that they 
were acting ds OWhers under at accep wmce ot the abandon- 
ment and not as salvors. Mere failure to reply to a notice 
of abandonment may not of itself be sufficient to prove an 
acceptance of an abandonment; but silence coupled with 
such aetion onthe part of the underwriters as is shown in this 
case, Is ev from which the jury may find an 
acce prance. 

The court therefore should have instructed the jury aceord- 
ing to plaintiffs Sth, 6th, 7th and sth requests upon this 


point, (See Ree.. }>}). 63,64.) Its refusal so to do was error. 
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[In Northwest Trans. Co. vs. Ins. Co., 59 Mich., 233, it 
was said where the insurer, after receiving notice of aban- 


donment, proceeds to recover the property, “ such acts would 


“signify the acceptance of the abandonment, and that the 


“insurer was acting in the character of owner; and especi- 
“ally would this be so when the insurer had _ preserved 


‘silenee in reference to the abandonment. and had neither 


ee re & 


‘denied the right to abandon or given notice of a refusal 
‘*toaccept. Under the circumstances shown good faith and 
T “fair dealing.” required that the defendant should have 
? notitied the plaintiff if it did not intend to aeeept the aban 
donment. It had no right by its silence to lull the plaintiff 
} into the belief that it had accepted if it did not intend to 
accept,” 

That the taking possession of a vessel, or proceeding to 
repair her by the underwriters after notice of abandonment, 
without protest or notice of their intentions, is evidence of 
al acce prance, Is recognized ly all the authorities, 

In Oineinnati Ins. Co. vs. Bakewell. 4 B. Mon... 557. 


eited elsewhere it) our brief. if tT said ae The insurers, after 


a peremptory abandonment by Farrow, have, in Farrow’s 
absenee, without communieation with him, without offer, 
argreement or negotiations with respect to the object and 
terms of their interference, without avowing at the time 
that they were acting for his benefit and at his expense, 


taken possession of the boat and proceeded to repair her. 
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: “ 


They profess that they acted “as salvors merely, 
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They did not profess that character when they took posses- 
sion of the boat, and its assumption now will not avail to 
defeat the inference and avoid the responsibility arising 
from the acts.” 

Proo. Ins. Co. vs. Le Due, lL. R., 6 P. C. C., 224, fully 


approves the case of “ Bakewell.’ Their lordships say: 


HO 


“ There is no evidence that the plaintiff, at any time during 
the period, had notice of the object with which the 
defendants took and retained the possession of vessel, 
or that they disputed their liability for the loss upon the 
ground of a breach of warranty, or that they repudiated 
the notice of abandonment,” and they therefore held that 
an acceptance of the abandonment was shown. 

2 Arnowld on Ins., 1175, says: “The rule, in fact, seems 
“to be, that the underwriter, if he means not to aecept the 
“abandonment, should make known his intentions as soon 
“as he has had a reasonable time and opportunity for 
‘informing himself of the state of the damaged property, 
‘and before the assured, in consequence of his silence, can 
“fairly have been led to conclude that he acqniesces in the 


* abandonment.” 
ms) 


Barber on Insurance, 372 and cases there cited. 


There is nothing in the provisions of the poliey whieh 
takes the case out of the general rule for which we contend. 
The policy is identical with those in the cases decided by 
Michigan Supreme Court and the case in 9 Wallace, cited 
in our brief, 

The sue and labor clause declares that “in case of loss or 
misfortune, it shall be lawful and necessary for the assured, 
their agents, etc., to give the assurers pronipt notice of the 
disaster, and submit the plan adopted for recovering and 
saving the property, and to make all reasonable exertion in 
and about the defense, safeguard, or recovery of said 
vessel or any part thereof, without prejudice to the insur- 
ance; etc. “ * and in ease of neglect or refusal on the 
part of the insured their agents or assigns, to adopt prompt 
and efficient measures for the safeguard and recovery 


thereof or to repair the same when recovered, then the 
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said insurers may and are hereby authorized to interpose 
and recover the said vessel, or after recovery cause the 
same to be repaired, or both, for account of the insured, 
etc.’ The policy also declares “that the acts of the 
insured or insurers or their agents, in recovering, saving, 
and preserving the property insured, in case of disaster, 
shall not be considered a waiver or an acceptance of an 
abandonment, nor as affirming or denying any liability 
under the policy, but such acts shall be considered as done 
for the benefit of all concerned and without prejudice to the 
rights of either party.” 

We insist that under this poliey, a notice of abandonment 
having been given and received by the underwriters, it was 
their duty if they proceeded to recover the vessel, to cause 
her to be repaired, and to tender her back to the 
owners, so as to fully indemnify them for their loss, They 
could not legally take possession of the steamer after such 
abandonment, and recover her from her stranded situation, 
without also repairing ler, and tendering her back. 

The taking possession of the vessel, the raising and reseu- 
ing of her after receiving notice of abandonment, without 


Pe 


protest or notice to the owners that they did not intend to 
accept the abandonment, amounts to a constructive accept- 
anee, and renders the insurers liable as for a total loss, irres- 
peetive of the causes which brought about the loss. 

The following authorities seem to be conclusive upon this 
point : 

Northwest Lvransportation Co. vs. Continental Ins. C'o.. 
21 FKed. Rep., 171. The steamer “ Manitoba” was insured 
under several policies in all respects identical with the one 
at bar, except as to names, dates and amounts. She was 


stranded in Lake Huron at about the close of the season of 


yy 


navigation. Efforts, in which both the owners and under- 
writers co-operated, were made to get her off, without sue- 
cess. Upon the suspension of these efforts, and early in 
December, the owners gave notice of abandonment, to which 
the underwriters made ho reply, but in the following spring 
they sent an expedition which sueceeded in getting the 
steamer off, brought her to Detroit, and there tendered her 
in a wreeked condition CoO the owners, who deelined to 
receive her, but sued for a total loss, claiming that under 
these facts a constructive acceptance of the abandonment 
was shown. Defendant denied its liability for a total loss, 
because it was not shown that the damage suffered by the 
steamer amounted to 50 per cent of her value. Tleld. that 
the owner was under no obligation to receive her in her 
wrecked condition, and that the underwriters must be 
deemed, as a matter of law, to lave aecepted the abandon- 
ment. The court says that “there is no doubt that. an 
underwriter may, by his conduct, make himself liable fora 
constructive total loss when there is no right to abandon, 
and no intent on his part to accept the abandonment, and 
even an express refusal to accept it.” 

Northwest Lransportation (po. Ws. Lhe Lhames cf: Mer- 
sey Ins. Co., 59 Mich., 214, was a case against another of the 
underwriters on the Manitoba, in) whieh substantially the 
same facts were developed at the trial, and it was there held 
by the Supreme Court of Michigan, that it was the duty of the 
underwriters, after receiving notice of abandonment, if they 
proceeded to rescue the vessel and bring her into port, also 
to cause her to be repaired, and that their failure to 
cause her to be repaired, and tender her back to the 
owner within a reasonable time, was evidence of a construe- 


tive acceptance of abandonment. The opinion delivered 


Io 


by Mr. Justice Champlain is a full and exhaustive diseus- 
sion of the principles involved. He says that the steamer 
was in a position where a pradent owner might well appre- 
hend a total loss, and “that an abandonment made under 
“these circumstances and accepted by the insurers, was 
“ sufficient to fix the liability of the company as for a con- 
“structive total loss, even though the damage should after- 
“wards be found to fall short of the requisite amount. 
“After abandonment and acceptance, it is too late for 
“either party to recede. The title passes to the insurer, 
“and he becomes the owner. If the loss turns out to be 
“Jess than 50 per cent, that fact does not operate to transfer 
“the title, or give an insurer the right to surrender or ten- 
‘*der the vessel to the assured.” 

The principle of this decision clearly applies to the present 
ease. There the owner's right to claim for a total loss was 
denied because the amount of the damage did not justify an 
abandonment. In this case the right to abandon is denied, 
because, as it is assumed, the loss was the result of a peril not 
insured against. Sut in both such eases, if the abandonment 
is accepted it is too late for either party to recede. The 
title passesto the insurer, and he becomes the owner, 
because of the acceptance, and therefore is liable as 
for a_ total loss. In discussing whether the faets in 
that case amounted to an acceptance of the abandonment, 
the court (page 231) says: “ Nothing was said by the 
defendant’s agents or ofticers, either accepting or rejecting 
the abandonment made by plaintiff. It is claimed, however, 
that under the facts and cirecumstanees, by their acts in the 
premises subsequent to the abandonment, the defendants 
have accepted it. These acts consist in taking possession 


for the purpose of rescuing and retaining possession of the 
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steamer and then recovering her, and taking her to the port 
of Detroit, where the defendant neglected to cause repairs 
to be made, or to tender the amount found necessary by the 
survey to put her in repair. The plaintiff contends that it 
was the duty of defendant,after taking possession for the pur: 
pose of recovering the vessel, to proceed with due diligence, 
and without unreasonable delay, to recover and repair the 
steamer, and that by reason of its nevligence in that respect, 
it has precluded itself trom denying that it has accepted 
the abandonment, and from its action and negligence, 
acceptance will be inferred.” And at page 253 it is said 
substantially that where the underwriters, after notice of 
abandonment, proceed to recover the property ; Such act 
would signify an aeceptanee of the abondonment, and that 
the insurer was acting in the eharaeter of owner, and espec 
lally would this be so when the insurer lad preserved 
silence in regard to the abandonment, and neither denied 
the right to abandorr, or rive notice of a refusal to accept. 
The rights ok the pespoctsi p DAY %. aS i I] ae good faith 
and far dealing, he 7 ssuch a eronstpruckion a /,, placed 
upon the contract, The owner, from the time a legal 
abandonment is made, ceases to have any right or interest 
in the property, which then becomes vested in the insurer, 
and while it remains incumbent upon the insurer to show 
the facts which gave him the right to abandon, he may 
relieve himself from that burden by showing acceptance, 
either express or implied, by the insurer.” 

The Richelien & Ontario Nav. Co. vs. The Thames & 
Mersey Ins. Co., 40° Northwestern teporter, io8. Was an 
action by the present plaintiff in the State court against 
one of the insurers of the Spartan. Tlie testimony, except 


oe 


in regard to the repairs, was similar to that set forth in the 


a 


x) 
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present record. The defendant relied upon the same iden- 
tical defense which is set up in the present action, and it 
was there held that the faets established a constructive 
acceptance of tle abandonment, and that the plaintiff was 
entitled to recover as for a total loss. At page 764 the 
court says: “The jury have found specifically that the 
“owners abandoned the steamer to the insurers; that, after 
“receiving notice of abandonment the insurers got her off 
“and brought her to Detroit; that they placed her in dry 
“doek and caused her to be repaired ; and that they did not 
“return her, or offer to return her, to the owners. It is 
“elauimed, however, by defendant, that, admitting all these 
“facts to be proved, vet, if it was done in ignorance 
“on the part of the insurers as to the cause of 
“the loss, and believing that the loss was occasioned 
“by one of the perils insured against, when in fact the 
“loss was oceasioned by perils not insured against, which 
“fact did not come to the attention of the insurers until after 
“the repairs were made, an acceptance of the aban- 
“donment under such circumstances would not be con- 
“elusive on the part of the defendant, and it would have a 
“right to open the whole controversy, and inquire into the 
“cause of the loss; and if it did oceur by perils not insured 
“against or by the negligence of the parties having her in 
“charge, or by unseawortliiness, these facts would defeat the 
“plaintiff's right of recovery. We cannot agree with the 
“counsel in this view. An abandonment once made and 
“accepted, fixes the rights of the parties, and renders the 
“insurers liable as for a total loss. Here was written 
“notice, signed by the owners, that they abandoned her to 
“theinsurers. It is received by the insurers. They act upon 
“it, take the vessel in charge, put her in dry dock, cause 


nO 
‘her to be repaired at vreat expense, and retain possession. 


“ They do not return. or offer to return her to the owners. 
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Hi These aets amount fo an acceptance. The title of the 
vessel passes to the insurers under such eireumstanees. The 
‘Sinsurers had the right to refuse acceptance until they 
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‘make Inquiry into the eause of the aecident. and if it 
“was oceasioned by any peril not insured against, or by 


“neglect of the parties having her in charge for the 


. 


"owners, or her unseaworthiness, or other causes excepted 


. 


‘in the poliey, ind if these faets were found to exist. liability 
es wonld nor att eh: but it eannot he salad that the Insurers 
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heer done i>\ them in 


= Tie do all the aets found to have 

“this case, without a as to the eanse of the aceident, 

make repairs to an amount exceeding 50 per cent. 

“of the value of the vessel, fail to return her, and make ne 
, 


“offer of return, and, when an action is bronght upon the 


* polley, then for the tirst time set uy} a elaim that the 


‘acceptance is not conelusive, and be permitted to make 
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‘the inquiries as to the cause of the accident they should 
_ have Prdia le before performing all these acts, which amount 
"" 10 an aece pt nec ; 

While the decision of the Supreme Court of Michigan 
may not be binding upon this court in the present case, we 
submit that this court ougiit to reach the same eonelusion, 
unless there are stromnge an cogent rensons to the contrary, 
The policy was upon the same vessel. Its terms are 
identical with the one involved in the present suit. Indeed, 
the econtract may be said To te the same contract : and for 
the sake of uniformity and certainty, the same rule of law 
should be administered by both courts. The rule laid down 
by the Supreme Court of Michigan is abundantly sustained 
by authorities. Indeed, that court simply followed the 


previous decisions of this court in the following case: 
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Copeland vs. Phenix Ins. Co.,1 Woolworth, 278. <A 
steamer was sunken in the Missouri River above Omaha. 
The underwriters were notitied of the loss, and they, under 
the terms of the policy, took possession, for the purpose of 
raising, repairing, and tendering her to the plaintiff. But 
there was delay in doing the work, and plaintiff, when the 
vessel was finally tendered to him, refused to receive her 
upon the grounds: 1. That he had rightfully abandoned 
her to the defendant. 2. That there was an unreasonable 
delay in repairing and returning the vessel. 3. That the 
repairs were insufficient. Mr. Justice Miller held that 
under the evidence a case was not made which justified an 
abandonment at the time notice of abandonment was given $ 
but he also held that there was an unjustifiable delay in 
making the repairs by the underwriters, they having under- 
taken that work, and, as the repairs were insufficient, the 
plaintiff was entitled to recover as for a total loss. In the 
course of lis opinion he says: “ Without going into an 
examination of the authorities, [ may state that the condi- 
tion of these policies, supported by the law, requires that 
the vessel, when tendered, should have been in such a 
condition that the plaintiff, when recetving her, should 
have full indemnity for all the injury covered by the 
policy.” 

That the defendants in this case have not brought them- 
selves within this rule of law, or within any rule which 
permits them to deny an aeceptance of the abandonment, 
appears from the fact that while the underwriters took 
possession of the Spartan and brought her to Detroit, and 
there caused her to be repaired, they have never so much 
as offered to return her to the owners. The contract of 


marine insurance is a contract of indemnity, and it is not 


ys 


performed on the part of the underwriters unless it appears 
that he has indemnified the owners for the loss whieh they 
have suffered. 

The case last cited was taken to this court, and there 
affirmed. (See Copelin vs Ins. Co.. 9 Wallace, 461.) 


Mr. Justice Strong, delivering the opinion, said : ‘* Doubtless 


“had the defendants taken possession of the boat. as they 


* 


‘were authorized to do, DV the provisions of the policy, 
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and had they raised, completely repaired and returned her 
‘to the plaintiff in reasonable time, they could not be held 


‘liable for a total loss. It isan established facet that there 


was no right to abandon when they did take possession ot 
“the vessel. And it was expressly stipulated in the policy 
‘that the acts of the assured, or insurers, or of their joint 
“ or respective agents, in preserving, securing or saving the 
‘ property insured, in case of danger, or disaster, should not 
* he considered, or held to be, a waiver or acceptance of the 
‘Sabandonment. It is well settled, however, that an offered 
‘abandonment may be accepted, even when the assured has 
“no right to abandon, and, if accepted, it must be with 
‘its consequences, And an aeceptance need not be 
“expressly made. It may even be refused, and yet the 
“insurers, by their conduct, may make themselves liable as 
“fora total loss. Though, by the terms of the policy, 
“these defendants had a right to take possession of the boat, 
“and repair her for account of the plaintiff, vet this was a 
“ privilege accorded to them only, that they might thus 
“make indemnity for the loss. Taking possession to make 
‘ partial repairs, not amounting to indemnity, was not con- 


“templated by the contract. It was not authorized. Nor 
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‘did the econtraet warrant taking possession of the boat and 


“holding her for an unreasonable time. The insurers 
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‘‘were bound to repair and return without unnecessary 


“delay. In holding longer than was necessary for making 


* 
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repairs, they must be regarded as acting not as insurers, 


but as owners, for they had no other authority than that 


al 


‘of owners for their failure to return within a reasonable 
‘time. Their action was, therefore, a substantial recogni- 


“tion and acceptance of the abandonment of which they 


‘had been notified, for in no other way had they become 


‘owners. On no other theory ean this delay be considered 


* 


‘lawful. It is true the policy stipulated that the acts of 


‘the insurers in preserving, securing or saving the property 
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‘insured in case of danger or disaster, should not. be con- 


‘sidered or held an acceptance of abandonment, but this 


‘manifestly refers only to authorized acts. Retaining pos- 


‘session of the boat an unreasonable time, and then offering 


* 


‘to return her unrepaired, were not authorized acts, and 


* 


‘consequently they are unaffected by the stipulation. They 
‘must therefore be regarded as constructive accept- 
* ance of an abandonment.” 

The terms of the policy in the case cited, were substan- 
tially the same as in the one at bar. 

Norton vs. Lexington, Ve.. Ins: “'o., Tb Ill.. 935. This 
case Was decided in ISS4. A schooner was wrecked near 
alse Presque [sle. in Lake ILuron. Ol November 27th. 
Navigation was closed, or nearly so. She could not be 
raised without facilities which were not within the reach of 
the master and crew. On Febru uy “26th her owners aban- 
doned to the underwriters. The vessel lay in the condition 
in which she was left, without any effort to get her off, until 
June 26th, when the underwriters sent a person to the 
wreck who got the vessel off, took her to Malden, in Canada, 


and there repaired her. She was not tendered to the owners 
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until the succeeding August. They refused to receive lier, 
and brought suit for a total loss. The court charged the 
jury that if the vessel was not repaired so as to be substan- 
tially as good as before she Was driven ashore, within al 
reasonable time under the circumstances, or was not tendered 
to the claimants within a reasonable time after she was 
repaired, then this would amount to an acceptance of the 
abandonment, This ruling was sustained. The court, ina 
very elaborate opinion, says that the testimony offered very 
strong evidence to show not only was the vessel not gotten 
off and repaired and returned within a reasonable time, but 
she was so repaired as to diminish her storage capacity. 
“Tf the insurers took the vessel to repair her under the 
i clause of the )» liey which authorized them tv do SO, and 
‘failed to return her within a reasonable time, they must 
“be held to have retained her under the abandonment, 
“although they were not bound by the abandonment when 
“made. Even if there had been no abandonment, and 
‘insurers had taken possession of the vessel after she was 
stranded, under the clause in the policy referred to, and 
“failed to return her properly repaired within a reasonable 
“time, they would thereby render themselves liable as for 
“a total loss.” 

Provineial [ns. CL. Us, Li Due. ‘. It. t) - o. U.. 24. 
11 Eng, 84. A Canadian vessel was insured by Canadian 
underwriters. The policy provided that she should not be 
within the Gulf of St. Lawrence within acertain prescribed 
period. In violation of this provision the ship went into 
the gulf within the prohibited time and was wrecked. 
Upon receiving notice of the disaster the insurers sent their 
agent to look after their interests in the vessel, who took 


possession of her for this purpose, While she was in his 
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possession the owners gave notice of abandonment. 
Through the efforts of the agent of the underwriters she 
was finally raised and taken to Gaspé, where she was subse- 
quently libeled and sold for the salvage expenses. /edd, 
that although the insurers declared that they never intended 
to accept the abandonment, and that they took possession 
merely as salvors, that the faets showed a constructive 
acceptance of the abandonment,-and that they were there- 
fore liable as for a total loss. The CAses of Peele vs. The 
Merchants Ins. Cx. > Mason. 27 > Peele ves, Suffolk [ns. v., 
7 Pick., 254; The Cineinnati Ins. Co. vs. Bakewell, 4 B. 
Monroe, 451, are expressly approved. Zhe fact that the 
insurers did hot repudiat the notice of thandonment, nor 
gine notice to the insurers that they Mere acting as sa/lvors, 
is treated as evidence of the acceptance of the ahandonment. 
The court say: “That by the acceptance of the abandon- 
“ment, the defendants become liable as for a total loss. 
“In Smith vs. Robertson, 2: Dow, 477, it was held that the 
‘insurers could not be allowed to say that the loss was not 
* total, after they liad Hcg ulesce 'in the abandonment as for 
‘a total loss, and liad thereby admitted that the loss was a 
** loss of that deseription. In that Cause the insured liad ho 
™ riglit to abandon, out merely ia right to vive notice of 
* abandonment. ut the moment the notice was accepted, 
“the abandonment took effect ; the loss immediately became 
“tantamount toa total loss: and the insurers were precluded 
* from relying upon the subsequent recovery of the property, 
“because they were not allowed to say that the loss was not 
Shei” FF F “In the ease of the Cirneinnati Ine. 
“Co. vs. Bakewell, the insurance was merely against a total 
‘*loss. Dut it was held that the insurers could not, after the 


“aeceptance of an abandonment, rely upon the faet that the 
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“loss was not total, and consequently that it was not a loss 
“within the terms of the policy.” “ There is no distine- 
“tion, in principle, between an express and a constructive 
“acceptance of an abandonment. The effect produced 
“upon the rights of the parties is the same in both eases.” 
- 8 ‘* By the abandonment and the acceptance of the 
‘abandonment, the matter was closed. The whole interest 
= of the plaintiffs in the thing abandoned Wiis transterred To 
“the defendants, and became their property.” And it was 
further held in this case that even a breach of warranty 
vn the part of the insured would constitute no defense, 
there having been a constructive acceptance of the aban- 
donment, 

This Case Is approved and followed by the Llouse of 
Lords in Shepherd vs, //. nidlerson, a It. i App. (Cases, 40: 
bo king. 30, 

(ineinnats /ns. (0, ON, Bike ne /7. f I. Monroe, ot]. A 
vessel insured in form against total loss onlygwas strand. 
ed and partially sunken in the Ohio river, and her owner 
offered to abandon her. lu the insurers, believing she 
could be raised and repaired for less than half her valuation, 
refused to aeeept, and afterwards raised ler, ete., claiming 
to have acted cs salvors merely ; for the amount expended, 
which was less than half the value of the vessel, they 
claimed to have a lien, whieh the sought to enforce 
avainst the vessel in a court of equity. HTe/d, that the 
policies included il constructive as well as al) actual total 
loss, and that the insured might abandon, if from a fair 
view of all the circumstances, the eost of rescuing and 
repairing the vessel wonld amount to 50 per cent of her 
value: and that, as the insurers took and retained possession 


of the boat after the abandonment. without qualification, 
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and without repndiating the abandonment, and as they had 
never restored her to her owners, there was an implied 
acceptance of the abandonment. The court say: “ The 
‘insurers, after a peremptory abandonment by Farrow, after 
‘* due ascertainment and consideration of the faets by their 
“own agents, and after having treated with contempt the 
‘*request for aid, have, in Farrow’s absence, without com- 
“munication with him, without offer, agreement or negotia- 
“tion with respect to the object and terms of their inter- 
“ference, without avowing at the time that they were 
‘acting for his benefit and at his expense, taken possession 
‘‘of the boat and proceeded to repair her. = 9 
* And as they took and retained the possession and control 
“of the boat after the abandonment, without qualification 
“or reservation, or other agreement than that which is to 
“be implied from connecting this conduet on their part 
“with the previous abandonment, we think their acts nee- 
“essarily imply and constitute an acceptance of the 
‘abandonment, and the consequent liability for total loss.” 

ii Reynolds ye. CSeaan Ins. Lo.. 22 Pick., IV. Shaw, ©. 
J., said: “If the defendants did not in good faith and 
“with reasonable diligence proceed to: make a full and 
“complete repair and re-equipment of the vessel, or if at 
“the time of the offer to restore the vessel as fully repaired 
‘and equipped, the assured pointed out deficiencies which act- 
“nally existed, and the underwriters refused or unreasonably 
“neglected to supply these deficiencies, they must be con- 
‘sidered as having made her their own, and as having 
‘accepted the abandonment, and then the assured would be 
“entitled to recover as for a total loss.” 

In the same case, again reported in 1 Metealf, 160, the 
same learned judge says: “ The ground, and the only ground, 
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‘upon which the underwriters can defend themselves, in a 
‘‘case like the present, is, that they have restored, or tendered 
‘the vessel to the assured, repaired and made whole, and fit 
“for use within a reasonable time. * * * In the pres- 
**ent case, the jury have found, that after the defendants 
“took possession and control of the vessel, with the purpose 
“and design of getting her off, repairing, and restoring her 
‘to the assured, they did not use reasonable diligence ; and 
“we are therefore of the opinion, that the vessel was not 
‘tendered within reasonable time; that by the delay, 
“the defendants forfeited their right to return her, and 
“oust be considered as having accepted the abandonment.” 

Defendant’s counsel may argue that the underwriters 
were ignorant of the circumstances surrounding the loss, 
and therefore their taking possession of the steamer after 
notice of abandonment and getting her off, wonld not 
amount to acceptance of abandonment, 

But we insist that there is no foundation for this argument. 

irst-——Beeause, Crosby, the underwriters’ general agent, 
testified that he hada copy of the protest ( see ). 46 ), and, 
of course, he was chargeable with notice of all the protest 
contained, 

Again, if the agents of the underwriters did not have 
actual notice of the cireumstances surrounding the loss, they 
had the LLALALDS of knowledge, and al person with the WiEAUSE 
of knowledge at lis command is to be regarded as one 
having aetual notice. Crosby came to Detroit soon after 
the arrival of the steamer. lle there Saw Captain McGregor 
at the dry dock, and could have learned from him all the 
facts in the ease. He had a far better opportunity to 
ascertain the faets than the plaintiffs had. They resided at 


Montreal : they had no agent at Detroit to represent them 
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upon the arrival of the vessel, or at any time while she was 
was being repaired. It cannot be pretended that the 
plaintiff had any knowledge whatever of the cireumstances 
attending the stranding of the steamer, or that they in 
anywise misled the underwriters. As the plaintiff in no 
way misled the underwriters, if the latter chose to aet with- 
out making inquiry, when such inquiry would doubtless 
have resulted in obtaining the information, it cannot defend 
itself upon the ground of want of information. 
Angel on Limitations, Sec. 188, 190. 


Farnam vs. Brooks, 9 Pick., 246. 
Reynolds vs. Ins. Co., 22 Pick., 197. 


ut if the insurers were in fact ignorant of the cireum- 
stances surrounding the loss, they could not go on indefinitely 
under the notice of adandonment. It was their duty to 
make inquiry. Mere ignorance on their part of the cireum- 
stances surrounding the loss would not prevent an accept- 
ance of the abandonment, which their actions would 
otherwise indicate. They are to be judged by their acts. 
An abandonment rightfully made, or accepted operates as a 
matter of law, /pso facto, to transfer the title to the vessel 
to the underwriters. They thereby becOime the owners as 
effectually as if they lad accepted a formal bill of | sale, 
signed, sealed and delivered ; and their title relates back to 
the time of the loss, and this title could not revert to the 
insured because of ignorance on the part of the insurers 
respecting the cause of the loss. 

Again, it may be further argued that because Captain 
MeGregor, the master of the Spartan, remained with her 
after the abandonment, and assisted in bringing her to 
Detroit and placed her in dry dock, and, to some extent, 


superintended the repairs, that therefore an acceptance of the 
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abandonment on the part of the insurers is not established. 
To this, we reply: 

|. The owners are not bound by the action of Captain 
MeGregor because he was not their agent; he was not 
employed by them but by the charterers. 

2. Under the law of marine insurance, the master, after 
abandonment, becomes the agent of the snsurers. He is 
responsible to them, and they are responsible for his acts. 


In 2 Parsons Marine Ins... 198. it is said: “ The master 


and erew become, by abandonment, the agents or servants 
of the insurers; and as the insurers bear the risk of their 
eonduet, 30 they are entitled to all the benefit which may 
arise from it; and, even after condemnation by a prize 
court, the master, or whoever is in charge of the property, 
remains so far the agent of the insurers that if he pureliase 
the property at the sale, avowedly for himself, the insurers 
may adopt the purehase as made for them by their agent.” - 

In 2 Arnould on Ins... 1191, it issaid: “ If an abandon- 
ment be made. which is either accepted or ultimately 
proves effectual, the effect of such abandonment is, to consti- 
tute the underwriters owners of the property, from tie 
moment of the casualty, and, therefore, to make the mas- 
ter, by operation of the law, the agent of the underwriters, 
in all that he has done, Jona de, for the recovery of the 
property from that time.” (See also p. 1192, and eases there 
cited.) 

In 2 Phillips on Ins., See. 1732, it issaid: “ So also on 
abandonment, the master or agent of the assured who has 
charge of the subject at risk, becomes the agent of the | = 
underwriters, to the effect that his acts are at their risk and 
for their benefit. from the time to which the abandonmen 
has reference, SO far as the subjeet Is covered by the insur- 


ance.” 
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In Leeon Ins., 488, it is said: “ [If after a valid abandon- 
ment has been made, and the captain is necessarily continued 
orallowed by the insurers to continue in the management of 
the wreck, he then becomes theiragent, and they are bound 
by, and accountable for his actions,” 

Smith vs. lus. Co., 7 Met., 448. 
Pp U.S. Ins. Co. vs. Robinson, 2 Caines, 279. 
Chesapeake Ins. Co. vs. Stark, 6 Cranch, 268. 
Story on Agency, Sec. 118. 
e 2 Parsons on Ins., 125. 


That Captain MeGregor did not suppose that he was repre- 
senting the owners in what he did in regard to the repairs, 
and that he was not acting under their authority, is shown 
by hisown testimony. (See Ree., 41.) It may be inferred 
from the testimony of Mr. Milloy (Ree., 46). 


e. 
Vb 
The court erred in excluding the evidenee referred to in 
, the third Specification of Error (see Reeord, 53). 
This evidenee was the record in the suit instituted by the 
Detroit Dry Dock Co. against the Spartan, to enforce 
its lien for repairs made upon the steamer in consequence 
of her stranding, and was offered for the purpose of show- 
ing a constuetive acceptance of the abandonment. The 
record shows that the underwriters caused the steamer to be 
= bronght to Detroit for repairs, and that she was there 


repaired. In the absence of all proof to the contrary, it 
would be presumed that they were responsible for the 


repairs, and we submit that it was competent to prove that 


ys 


the steamer was sold to satisfy the lien, whieh the insurers 


had contracted for the purpose of establishing an estoppel 


against them. 


~ 


Provincial Ins. Co. vs. Le Duc, L. R. 6, P. C. C., 224; 11 Eng., 84. 


We submit that the judgment of the court below should 
be reversed and a new trial granted. 


Fr. H. CANFIELD, 


Counsel for Plaintif in Error. 


SUPPLEMENT. 


That the burden of proof is with the underwriters if they 
seek to avoid liability on the ground of negligence to show 
that there was a want of ordinary care and skill in the navi- 
gation of the vessel on the part of her officers, appears from 
two considerations : 

Ist. Negligence is not to be presumed, but is to be proved 
affirmatively, whenever it is averred, either as a cause of 
action, or as a matter of defense. 

Railroad Co. vs. Gladmon, 15 Wail., 406. 
Railroad Co. vs. Mares, 123 U. S., 710. 


Transportation Co. vs. Downer, 11 Wall. 
I ; 


129. 


Yd. Because the general principle of law, that every man 
is presumed to do lis duty until the contrary is shown, 
applies to the duty of the master in the navigation of his 
vessel, 

In American [ns. Co. ve. Bryan, 26-Wend., 563, a policy 
insured goods to be transported from New York to New 
Orleans by ship “ Kentucky,’ and from New Orleans by 
steamboats or boats to Tuscumbia, against perils of the seas, 
pirates, rovers, thieves, barratry of the master and mariners. 
On the arrival ot the goods at Tuscumbia it was discovered 
that some of the boxes had been broken open and again 
closed, and that some of the goods were missing. At the 
trial defendants insisted that the plaintiffs were not entitled 
to recover, it not having been shown that the goods had 
been taken by assai/ing thieves, and that according to the 
construction of the policy of insurance, the word ‘ thieves” 
should be deemed only to apply to assa//ing thieves, and not 


to a felonious taking by the erew. It was held that defend- 
ants were right in their construction of the policy, but that 
plaintiffs made a prima facie case entitling them to recover 
by showing a loss by theft, without proving due care and 
vigilance on the part of the master and mariners. Verplanck, 
Senator, said : 

“ Barratry or criminal knavery of the mariners, included 
under that large term embezzlement of goods freighted on 
board, is a peril expressly insured against. When the loss 
Occirs, the underwriter is prima facie resp msible. A loss 
of this kind stands pen the same footing with any other loss 
by a risk insured against, as for instance, the perils of the 
sea by rocks or tempests. The insurance in either case is an 
express contract,to make good any unforeseen loss thence aris- 
ing. DButlike losses by shipwreck, a loss by barratry of marin- 
ers must also be discharged, if it arose amedsaute/y from the 
fault of the master, for his neglect short of barratry was 
not one of the risks undertaken specially, nor is it ineluded 
as a peril of the sea. The insurers are discharged from loss 
by shipwreck caused by the ignorance or inattention of the 
captain; unless they specially insured against it. For the 
sane reason the captain’s culpable negligence as to the 
goods under his care may discharge the insurers from loss 
by barratry of the crew. Prat here, foo, as in respect to 
loss by shipwreck, the defense of the master’s misconduct 
is an 4@rcwUse, a ground for Cf mption from liability, by show- 
ing that the loss though appearing prima facie to have 
been caused by a peril insured against, was in fact the 
immediate result of some other danger, not assumed in the 
policy, and like all similar defenses against prima facie 
proof, if privat h, prove df hy thuse who ude fn j,, j, nented hy 
it. tis a general principle of common law, (with one or 
two specifie exceptions on the ground of public policy.) that 
every man is to be presumed to do his duty until the con- 
trary is established, and therefore the burden is on the 
plaintiff to negative this presumption by appropriate proof. 
Thus. the burden of proof is here On the underwriters. 
The assured a8 wever re quired to prov affirmatively the 
Fact of due diligence and care in order to make out his 
case, before any objection is raised. Thus it has been held 
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in the United States courts as to negligent navigation, devi- 
ation, unreasonable delay, that the proof is to be made out 
by those who are to be discharged by it from liability ; the 
presumption is with the assured after proof of loss. It has 
been thus held in the English courts as to barratry of the mas- 
ter.” In Joss vs. Hunter, 4 T. R., 37, the court said that 
the question being whether the evidence for the plaintiff 
was sufficient to be left to the jury when the barratry of 
the captain was proved, “then the rule of evidence applies, 
that the affirmative is always to be proved by those whose 
interest it is to prove it.” Judge Buller said, “the plain- 
tiff in such cases is to prove subscription to the policy, his 
interest, shipment in the vessel described, loss in conse- 
quence of such acts as amount to barratry; ” but that “it was 
not incumbent on the plaintiff to prove a negative.” So 
more recently, on a defense by reason of an alleged viola- 
tion of local law, it was held, that the burthen of proof was 
on the underwriter, “the presumption being that the party 
complied with the law.” (4 Camp., 234.) In the present 
analogous case, the plaintiffs below were not bound to prove 
the care and vigilance of the master or others. Ordinary 
and suffi vent wie ilanze is to be presumed ti// the contrary 
18 shewn. mn the &dme Wanner as competent navigation, due 
COUPSE of voyag without deviation, or obedience to port and 
revenue laws. * * * And veferring to the rule as laid 
down in 11 Peters, 225: “That in all cases of loss we are 
to attribute it to the proximate, and not to any remote 
cause.” The court further say that “It would then seem 
that the underwriters would not be discharged from their 
contract of indemnity against the thefts of mariners, 
unless by evidence of such an omission of duty on the mas- 
ter's part as did not amount to barratrous negligence, and 
was not a remote and accidental, but an immediate and 
proximate cause of loss. Such a degree of negligence 
may possibly occur, but it seems to require such pre- 
cision of proof and is subject to such limitations and 
exceptions, that it cannot reasonably be presumed. ‘“ Had 
“there been any evidence of this nature, the judge 
“shouid have instrueted the jury on that point, but the 
“assured were not called to make out an affirmative case 
‘of due vigilance.” 
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It will be seen that although negligence of the master 
was not in terms excepted upon the policy in the case 
quoted, it was treated by the court as though it were 
excepted ; and the decision, therefore, seems to be directly 
In point, 

In 7Z2dmarsh vs. Washington Ik. & M. Ins. Co., 4 Mason, 
439, the defendant claimed that the loss was occasioned by 
negligent navigation on the part of the master : Ist, in sailing 
from Prospect Bay, in Nova Scotia, into which place he had 
put for safety, without having two anchors on board; and 
2d, by improper conduct in the course and sailing of the 
ship after he left that place on the voyage for Halifax, and 
also that there was a deviation by unnecessary delay. Story, 
Justice, in instructing the jury as to the burden of proof 
said : 

“ Now upon the three points of misrepresentation, neg- 
ligent navigation, and deviation, my opinion is, that the 
burden of proof rests on the defendant. Each of them con- 
stitutes a substantial ground of defense, in respect of which 
the plaintiff is not to prove the negative, but the defen- 
dant is required to establish the aftirmative.” 

In 2 Parsons Marine Ins., 533, it is said; “* The law 
presumes that all men do their duty, and this rule has been 
applied to the duty of the master in navigating the vessel.” 

/ Taylor on Lvide nee, d44, as [f to an action ona 
“policy of insurance effected on a ship, the underwriters 
“plead that certain material facts, known to the assured, 
“lad been concealed from him, the burden of proving 
“the non-communieation of these facts will, on a reply 
“traversing the whole statement of the defense, fall on the 
“defendant; for * * some evidence should be given 
“by the underwriters, to rebut the presumption that the 


“assured had discharged his duty.’ 
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Supreme Court of the United States. 


October Term, 1889. 


No. 206. 


~———— 


Tue RICHELIEU AND ONTARIO NAVIGATION 
CoMPANY, 


Plaintiff in Error, 

DS. : 
THE Boston MARINE INSURANCE COMPANY. 
Defendant in Error. 


In Error lo the Cireuit Court of the United States 
for the Eastern District of Michigan. 


ARGUMENT ON BEHALF OF DEFENDANT 
| IN BRROR. 


HENRY H. SWAN, 


. Of Counsel for Defendant in Error. 


Supreme Court of the United States. 


October Term, 1889. 


THe RICHELIEU AND ONTARIO NAVIGATION 
CoMPANY, 
Plaintiff in Error, 
DS. 


> No. 296 


THE Boston MARINE INSURANCE COMPANY, 
Defendant in Error. 


| 
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In Error lo the Circuit Court of the United States 
for the Hastern District of Michigan. 


BRIEF AND ARGUMENT IN BEHALF OF 
DEFENDANT 1N ERROR. 


STATEMENT OF FACTS. 

The plaintiff in error, a Canadian corporation, 
brought this action of assumpsit on a policy of marine 
insurance for $10,000, written by the defendant in 
error, Which was one of five insurers, upon the Cana- 
dian Steamer “Sparian,’’ valued in the policy at 850,- 
ov0, and insured in all to the amount of $40,000, 
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June 19, 1883, while running in a dense fog on 
Lake Superior at full speed and without a lookout 
and without taking soundings to ascertain or verify 
her course or position, the steamer stranded on Cari- 
bou Island, seventeen miles to the northward of her 
course. She was subsequently released and repaired. 
The insurers refused to pay the loss, and the insured 
brought suit. 

The perils insured against are thus stated in the 
policy, (Rec., pp. 74, 78, inclusive. ) 

‘Touching the adventures and perils which the 
said insurance company is content to bear and take 
upon itself by this policy, they are of the lakes, 
rivers, canals, fires, jettisons, that shall come to the 
damage of the said vessel or any part thereof, except- 
ing all perils, losses, misfortunes or eXpenses conse- 
quent upon and arising from or caused by the follow- 
ing or other legally excluded causes, viz: damage 
that may be done by the vessel insured to any other 
vessel or property, incompetency of the master or in- 
sufficiency of the crew or want of ordinary care and 
skill in navigating said vessel, and in loading, stow- 
ing or securing the cargo of said vessel, rottenness, in- 
herent defects, overloading and all other unseaworth- 
iness, theft, barratry or robbery.”’ 

The facts involved more fully stated are as fol- 
lows : 

The Spartan was an iron freight and passenger 
steamer of 678 tons burthen, running on the route be- 
tween Owen Sound on Georgian Bay, Ontario, to Fort 
William, Ontario, on the north shore of Lake Superi- 
or, under charter to the Owen Sound Steamship Com- 
pany, a Canadian corporation or association. 
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Her crew consisted of the master, two mates, two 
engineers, two wheelsmen, four firemen, a full com- 
plement in the cabin and four or five deck hands.” 

Record, pp. 34, 35. 


Her compass was old and had been in use for 
some years, (Rec., p. 39). It had never been adjusted 
(Ree., p. 48), and ‘‘was defeetive more or less,’’ ‘'a 
little out:’ there was a little variation which differed 
with the course on which this steamer was ran. The 
master and mates knew its condition though neither 
knew the extent of its variation (Rec., p. 41, 57). 
There is evidence also that compasses on Lake Supe- 
rior vary more or less at different points (Ree., p. 40); 
that an adjusted compass should not vary at all 
(Rec., p. 57,) and it is usnal to have them adjusted to 
meet and obviate any local atiraction. 


Record, p. 48. 


The Spartan thus equipped, and carrying 17 pas- 
sengers, left Fort William on her return trip to Owen 
Sound, and stopping enroute at Silver Island, on the 
north shore of Lake Superior, left that port at 12.45 
o'clock in the afternoon of June 18, 1883. She gener- 
ally ran along the north shore both going and return- 
ing. On this vecasion she laid her course from Silver 
Island for Passage Island; thence direct for Whitefish 
Point on the south shore of Lake Superior. and this 
was her first trip on this course (Ree., p. 36). Mid- 
way between Silver [sland and Passage Island, a 
dense fog arose which continued until noon of the 
next day. She passed Passage Island at 2.30 o'clock 
p.m. Thence the usual or chart course led S. E. by 
E. 1-2 E. to Whitefish Point, passing about eight 


~~ 
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miles to the southward of Caribou Island, an unin 
habited and unlighted island, 132 miles from Passage 
Island. About 8 o’clock in the evening of June 18th, 
the master retired after giving to the second mate, 


who took the watch, the following written instruc- 
tions for the navigation of the steamer. 

‘Monday evening. Mr. Harbottle: If it contin, 
ues thick keep her 8S. E. by E. until 3 a.m, then 
keep her S. E. by E. 1-2 E. small. If it clears con- 
tinue on your course 8. E. by E. 1-4 KE. A. M. Me- 
Gregor.”’ (Rec., p. 36.) The steamer was hauled to 
the southward, as directed, at once, (Ree., p. 81). 
This was the second mate's first season on Lake Su- 
perior, and he had never run on the course between 
Passage Island and Caribou before that trip (Ree., p. 
54.) The fog continued dense during Harbottle’s 
wateh, and he held the course prescribed by the order 
until he came off watch about one o’clock a. m. of the 
19th, running the steamer at full speed (Ree., p. 54). 
The master testified that he ‘‘anticipated and sup- 
pesed the steamer would be kept running at full 
speed,’’ 12 to J2 1-2 miles per hour, and that his in. 
structions ‘‘were based on the steamer’s running on 
time’’ (Ree., p. 36), at 1.20 o'clock a.m. Mr. Wagoner, 
the first mate, relived Harbottle and took charge, 
navigating the vessel under the same order. ‘There 
was then a dense fog—thick fog—you could not see any- 
thing,’ Wagner says, (Ree., p. 55,) and also Maleom- 
son, chief engineer, (p. 58.) 

There was no lookout forward, no one else on deck 
during either watches besides the mate and the wheels- 
man. (Ree. pp. 54.55.) No soundings were taken 
and the steamer was Kept running “‘wide open,” at 
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her full speed, ‘tuntil Caribou Island brought her up,”’ 
carrying her regular steam of 45 pounds, her maximum 
pressure being 47 pounds. (Rec. pp. 55, 57, 58,) — In 
the judgment of the first mate and chief engineer, the 
steamer’s speed was not safe or proper under the cir- 
cumstances then existing, (Rec., p. 55, 58.) but the 
mate could not moderate it, because the steamer was 
running on time, and to do so would have *‘thrown him 
(the master) out in his caleulations.’’ At the time of 
the stranding the fog was so thick, ‘the (Wagner) 
could not see anything—could not see the length of 
the boat. If she had been running at half speed he 
might have backed her off.’’ (Rec., pp. 55, 56.) ‘But 
she struck before she reversed and went out good.” 
(Ree., p. 56.) 

From the course taken the steamer should have 
passed seventeen miles to the southward of Caribou 
Island; *‘she struck on the south-west point of Caribou 
Island, (in Canadian waters), at twenty minutes 
past two o’cluck in the morning of the nineteenth of 
June, ran ashore and filled with water.”’ * * * ‘The 
said steamer was properly steered and wheeled.’’ 
(Protest, Ree., p. 81, 82.) 

This is also the testimony of the master, both 
mates and the chief engineer, who were the only 
witnesses who testified to the circumstances and causes 
of the stranding. 

The master and the two mates unite in charging 
the disaster to the errors of the compass. 

McGregor, Ree., 37, 39, 40; Wagner, p. 56; Har- 
bottle, p. 955. 

If this divergence of seventeen miles began at 
Passage Island, it would indicate an error of nearly 
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three-fourths of a point. Notice of the disaster and 
a request fcr assistance was sent by the master to the 
insurers, who received it June 22, (Rec., p. 35, 61,) 
and sent to the aid of the Spartan a tug and wrecking 
expedition which left Detroit June 23rd, and arrived 
at Caribou Island, .nne 25th. June 26th plaintiff 
sent the insurers telegraphic notice of abandonment, 
set forth in the charge of the court. (Ree., p 67.) 
The steamer was released by the expedition and 
brought to Detroit by the order of her master, and 
there docked and repaired under his instructions, 
(Ree., p. 46, 60,) as Parker, the superintendent of the 
dry dock, plaintiffs witness, testifies, though the 
master denies that he ordered the boat brought to De- 


troit. 

The evidence tended to show that the cost of 
repairs was $31 482.26. There is no evidence that de- 
fendant ordered the repairs, or claimed, or exercised 
any control over them or the steamer, or directed 
where she should be brought. Work not made neces- 
sary by the stranding was there done upon her under 
the orders of the charterers. (Ree., pp. 46, 61.) The 
repairs were completed in September.  (Ree., p. 26.) 
In the following November, plaintiff served on the 


insurers the proofs of loss, (Ex. B, Ree, p. -79,) in 
x * 


which they state that ‘tthe steamer ran ashore 
* and became a wreck and total loss,’ * * ‘as will 2 

appear by a certified copy of protest of her master and a eles 
mariners heretofore served upon you.” * * * “Tn 
consequence of which the said Richelieu & Ontario 
Navigation Co. suffered damage, sustained loss or dam- 
age within the perils insured against,’’ &c. The 
insurers Knew nothing of the facts attending the 
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stranding, except what the protest shows, until after 
March, 1884. (Rec., p. 46,) Up to that time plaintiff 
and the insurers had been negotiating for a settle- 
ment of the loss.but could not agree upon the liability 
for duties on the repairs. After learning the facts, 
as above narrated, defendant and the other insurers 
refused to pay. This suit was then commenced, and 
the defendant pleaded the statutory general issue to 
action, which plea, in Michigan, ‘‘ denies and puts in 
issue every fact, and combination of facts, necessary 
to constitute the plaintiff's cause of action.’ 


Wilson vs. Wagner, 26 Mich., 455. 


And defendant, on the ground that the loss was 
caused by excepted perils, viz: 

1. Want of ordinary care and skill in navigating 
the steamer in the following particulars : 

a. In negligently running the Spartan at full 
speed in the dense fog. 

b. That such speed was a violation of the laws 
of Canada and contributed to the loss 

ce. That the steamer was thus run withont a 
lookout. 

d. That no soundings were taken to ascertain the 
vessel’s position. 

2. Unseaworthiness in that the Spartan’s compass 
was defective and unreliable to the Knowledge of her 
master and officers. 

There is no conflict of evidence as to the prevalence 
and density of the fog, the speed of the steamer, the 
want of a lookout, the failure to take soundings, or 
the fact tiiat the compass had never been adjusted. 

That the compass was defective, and was known 
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to be defective, is repeatedly admitted by the master 
and both mates, all of whom positively refer the 
stranding to that canse. The master on redirect ex- 
amination sought to retract his express testimony 
to that effect given on cross-examination. There is 
evidence that on other occasions the compass had 
sufficed for the navigation of the steamer. The pro- 
test of the master by his direction was entered ex- 
pressly against ‘‘fogs and defective compass,’’ which 
words he had the notary interline. ° 

Upon the evidence of these facts, most of which 
come from plaintiff's witnesses, the jury returned a 
verdict for defendant, upon which, after motion for 
a new trial, the judgment was entered, which is here 
under review, : 


FIRST AND SECOND ASSIGNMENTS OF ERROR, 


The rulings of the court that ‘‘no authority was 
shown on the part of Captain Gibson to bind the de- 
fendant in respect to the repairs made on the Spar- 
tan,’ and in striking out all the testimony, respecting 
the acts and statements of Gibson, were correct. 

This proposition covers the first and second as- 
signinents of error. If the first ruling was correct, 
the second is its logical sequence. 

The only evidence in the ease bearing upon the 
authority of Gibson, is that of Thomas G. Crosby, 
who was called by both parties. (Ree., p. 61.) Mr. 
Crosby testified, that he ** gave no orders or instruc- 
tions to any person or persons whatsoever, as to the 


repairs on the steamer, nor did he assume any respon- 
sibility therefor; that his object was not to assume 


that he sent Gibson to De- 


responsibility ; 
troit to act on the survey on the Spartan, and after- 


wards sent 


that no more repairs were 


put on the steamer than were called for by the sur- 


vey, as the Spartan had been damaged on previous oc- 


casions and not properly repaired.”’ 


When called by the plaintiff, (Ree., p. 
Crosby testified, that ‘*Mr. Gibson was sent by the in- 


surers from Buffalo to hold a survey on the steamer 


before she was repaired.” 


This is all the evidence in the record as 


at he was not empowered to bind 


son's authority. 


the defendant by acts or statements in respect to the 


The limit of his power from the in- 


repairs, 1s patent. 


He was afterwards 


surers, Was to act on the survey. 


sent to see that no repairs were made in eXCcess of that 


survey. 


There is no evidence that he was held out by any 
act of the defendant, as having any other authority 


whatever. 


There was no offer to show that the defendant or 


any of the insurers Knew that Gibson ever ordered or 


assumed the right to order any of the repairs to be made 


on the steamel 


There is, therefore, no ground 


which the defendant could be held answerable forany 


acts of Gibson, outside of his delegated authority, to 


act on the survey and to see that the repairs were 


kept within if, 
The record shows that the bill of exceptions con- 


tain substantially all the evidence in the Case respect- 


lng the loss of suid Steamer, her subsequent rescue, 


te 


the repairs made in consequence of her stranding, the 
abandonment to the underwriters by the plaintiff. 

It is submitted that these assignments are with- 
out merit. 


L[. 
HIRD ASSIGNMENT. 


This is based on the exclusion of the question put 
to the witness Patterson, ( Reec., p. 47,) “ What is the 
custom of Canadian vesse!s about carrying a lookout 
forward.’ The statute of the Dominion of Canada, 
Ch. 29, 45 Victoria, pul in evidence by the defenaant, 
(Rec., pp. 61, 62,) entitled, ** An Act to make better 
provisions for the navigation of Canadian waters ”’ As- 
sented to May 7th, i880, in Articles 13 and 24, is iden- 
tical with Articles 13 and 24, of the British regula- 
tions of 1884, and articles 13 and 24, of ** Revised In- 
ternational regulations for preventing collisions at 
sea,’ adopted by Act of Congress, approved March 
3rd, 1885, which are all exact reproductions of the 
british rewuiatious of 167i. 


2 Pritchards’ Adm. Dig. Append, 2521-2. 


By article 13, ‘‘every steamship shall, in a fog, 
mist or falling snow, go ala moderate speed.”’ by 
article 24, ** Nothing in these rules shall exonerate 
any ship, or owner, or master or crew (hereol, from 
the eonseguelhces of any i ‘wlect to Carry lights Or sig- 
nals, or of any neglect to keep proper lookout, or of 
the neglect of any precaution which may be required 
by the ordinary practice of seamen, or by the special 


circumstances of the cause.’ 
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Substantially the same provision in the Act of 
Congress, of April 29, 1864, hus been held to impose 
the duty of having a lookout, ‘tas one of the ordi- 
nary precautions which a careful navigaticn in- 
volves.”’ 

The Faragut, 10 Wall., 334, 338. 

The Spartan was a Canadian vessel, navigating 
Canadian waters, on a voyage between Canadian 
ports, and stranded on a Canadian island. 

In these conditions, the law of her flag controlled 
her navigation. In the NSeolia, 14 Wall., 170, 184, 
speaking of the navigation laws of the United States, 
the Court say, ** Doubtless thev are municipal regu- 
lations yet binding upon American vessels, either in 
American waters or on the high seas. * * * But 
every American vessel outside of the jurisdiction of a 
foreign power, is for some purposes, at least a part of 
American territory, and our laws are the rule for its 
guidance.”* ‘Equally true is it, that a British vessel 
is controlled by the Britis rales of navigation.” 

Of the applicability of the Canadian statute to 
the Spartan’s navigation while in Canadian waters, 
there can be no doubt. 

it is also the contract of the insured, that the 
navigation of the vessels should conform to the stat- 
ute of Canada. 

‘ It isan implied stipulation of the policy, that 
the vessel shall be navigated and the adventure 
conducted according to the laws of the country to 
which the vessels belongs, the treaties subsisting be- 
tween that and other countries, and the law of na- 


LlOnS. 
1 Phillip on Ins., See. 736. 
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Assuming that the witness would have testified 
that Canadian vessels were not accustomed to carry 
lookouts forward—thongh the assumption is gratu 
itous and improbable in regard to navigation at full 
speed in a dense fog—such a custom being contrary 
to the statute is void, and will be disregarded by the 


Court 
Walker vs. The Transp. Co., 3 Wall., 150, 155. 
Thompson vs. Riggs, 5 Wall., 680 
The Duke og Sussex, 1 W. Rob., 274, 277. 
The Sylph, 2 Spinks, A. & E., 75 
The Hand of Providence, Swaby, 107. 
The Velocity, L. R. 3 P. C., 44, 50 


Marsden on Collisions, 313 

The evidence was inadmissible, independent of 
the statute, on the further ground that a cnstom to 
navigate without a lookout especially in a heavy fog, 
is obviously unreasonable. 

In the Rebecca, Blatch. and How., p. 351, Judge 
Betts, said : 

‘The evidence offered to prove that a custom 
prevails with coasting vessels to run along the coast 
in daylight without a watch on deck, must be wholly 
disregarded by the court. Could a custom of that 
character be clearly established, it would be of no 
avail. 

No court would uphold it. Property and persons 
transported along the coast would under such a 
usage be exposed to constant peril and disaster; and 
a custom of that character would be disregarded and 
pronounced nugatory as injurious to navigation and 
trade and perilous to life.” 

And in the case of the pilot-boat Blossom. Olcott, 
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188, 194, the same judge said of the custom of running 
such boats without a loocout forward, independent 
of the wheelsman: **] should not hesitate to pro- 
nounce it grossly culpable, * * * whatever evi- 
dence be given of the practice or custom in that re- 
spect. The more generally such practice shall prevail, 
the more necessary it woul.l become for the courts to 
discountance and correct it by the severest condem- 
nation and penalties.” 

The course of decisions from the Genessee Chief, 
12 How., 443, 463, holding want of a lookout prima 
facte answerable for all consequences fairly imputable 
to such lack, to that of the Be/lgenland, 114 U. 8S., 
355, 372. holding such navigation conclusive evidence 
of negligence has verified Judge Bett’s prediction. 

It is submitted therefore, that the supposed cus- 
tom is illegal, unreasonable and excluded by the con- 
tract, and the evidence tendered was properly rejected. 


ITI. 
FOURTH ASSIGNMENT 


This complains of the court's refusal to instruct 
the jury as follows: ‘If the jury find that the Spar- 
tan, while navigating Lake Superior on June 19, 1883. 
and while a dense fog prevailed, was stranded on 
Caribou Island, .and that the insnrers were promptly 
notified of the disaster, anc that proper proofs of loss 
were furnished to the insurers, then the plaintiff has 
made a case which prima facie entitles it to a verdict 


in this case.”’ 
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This request falls little short of a prayer for an 
imperative instruction to find for plaintiff. 

It asks the court to instruct the jury upon a part 
only of the evidence in the case, that ‘tthe plaintiff 
has made a case which prima facie entitles it to a 
’ This would have taken from the jury the 
decision of the questions of fact in the case, and nar- 


verdict. 


rowed the field of inquiry to the conceded facts re- 
cited in the request. It was the right and duty of the 
jury “to draw their conclnsions, not from a part but 
the whole of the facts in the case.’’ 

Greenleaf vs. Birth, 9 Peters, 292,, 299. 

Scott vs. Lloyd, 9 Peters, 418, 445, 460. 

Catts vs. Phalen, 3 How., 376, 382. 

Smith vs. Condry, 1 How., 28, 35. 

N. W. Ins. Co. vs. Muskegon Bank, 122 U. S., 502, 

511-515. 


The premises stated are merely selected and iso- 
lated circumstances, stripped and purged of every fea- 
ture and incident which discredit their weight and 
effect. 

Meagre and emasculated facts are by the request 
sought to be commended to the jury as presumptive 
evidence of defendant's liability, while the evidence 
of the cause and incidents of the stranding, viz: the 
speed of the steamer, the want of a lookout, the de- 
fects of the compass and all other condemnatory evi- 
dence coming uno flatu from the very witnesses who 
testifiy to the stranding, is by necessary implication 
ignored and excluded from their consideration as im- 
material, 

“The courts will pot upon a view of the testi- 
mony which is partial or imperfect, give an instrue- 
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tion which the entire evidence in a cause when de- 
veloped would forbid.”’ 
Rhett vs. Poe, 2 How., 457, 483. 
; Adams vs. Roberts, 2 How., 486, 496. 
Ranney vs. Barlow, 112 U. S., 207, 214. 

It was therefore not competent for the court to 
advise the jury as prayed, that stranding in the fog, 
followed by notice and service of proofs of loss per se 
raised a presumption of defendant's liability. 

2. The direction prayed is not the legal result of 
the premises stated in the request. The liability of 
the insurers is neither necessarily nor even presump- 
tively in law or in fact the corollary of stranding in 
a fog though followed by notice of the disaster, and 
service of proofs of loss on the insurers. The burden 
is still upon the insured of proving a loss from a 
cause and to an amount for which the .underwriter is 
liable. 

In Bullard vs. Roger Williams Ins. Co.,1 Curtis, 
149, Mr. Justice Curtis thus states the rule: ‘It is in- 
cumbent on the plaintiff to prove that these repairs 
were rendered necessary by some peril insured 
against in the policy. Even if you (the jury) are sat- 
isfied that the vessel was seaworthy at the beginning 
of the voyage, there is no presumption that the neces- 
sity for these repairs were occasioned by a_ peril in- 
sured against. T’he burden is still upon the insured 
to prove that by some peril within the policy the ves- 
sel received repairs requiring the expenditures shown 
by the surveyor’s testimony.’ The learned justice 
further said that ‘the perils of the sea insured against 
include all damage done at sea to the vessel by the 
violence of winds and waves, as distinguished from 


16 


wear and tear, and from injury after the inception of 
the voyage because of unseaworthiness, under cir- 
cumstances in which the master was guilty of negli- 
gence in not making her seaworthy.”’ 
Judge Story, in Donnell vs. Columbia Ins. Co., 
2 Sumner, 366, 372, 373, thus states the requirements 
of the plaintiff's proofs: ‘tin every case in which the 
assured seeks to recover for such repairs (made in the 
course of a voyage) he must show, not only that they 
were proper and necessary buf thal they became so 
Srom extraordinary pele /s within the policy. The 
loss is like every other loss within the policy. The 
onus proband is on the insured to establish it by 
competent and satisfactory proofs before he is en- 
titled to recover.”’ 
This is the doctrine of Union Ins. Co. os. Smith, 
124 U. S., 424, 427, 428, where this court construing a 
like policy approved the charge: “‘that it must ap- 
pear from the whole proof that the loss was nol oc- 
casioned by the want of ordinary care of the master 
in charge of the vessel or on account of being unsea- 
worthy, as hereinbefore stated, and not within the 
exceptions contained in the policy against which de- 
fendant did not insure plaintiff.” 
Equally pointed to the same effect are, 
Cory vs. Boylston, Ins. Co., 107 Mass,, 104-7. 
Baker vs. Manufacturer's Ins. Co., 12 Gray, 603. 
Heebner vs. Eagle Ins, Co., 10 Gray, 131. 
Berwind vs. Greenwich Ins. Co., 53 N. Y.. 253. 
Same case aftirmed in 114 N, Y., 231 
Sohier vs. Norwich Las. Go., 11 Allen, 236. 
Hicks vs. Fitzsimmonds, 1 Wash., C. C., 282. 
2 Phillips on Ins., Sec. 2122. 
2 Parsons on Marine Ins., p. 518. 


--2 Greenleaf on Evidence, Secs. 385, 387. 
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A fortiori: this is required where, as in this pol. . 
icy, there are many perils and losses not covered by 
it, and against which the plaintiff is its own insurer. 


IV. 
FIFTH ASSIGNMENT. 


This is alleged on the refusal of the court to 
charge : 

* The stranding of the Spartan on Caribou Island 
while a dense fog was prevailing, was accident, which 
is prima facie covered by the policy, and for which 
the insurer are prima facie liable.”’ 

The vice of the request is more flagrant than that 
of its predecessor. If the first lacked any element of 
a peremptory ruling on the tacts, the second supplies 
the deficiency. ‘* An accident which is prima facie 
covered by the policy,’ means that the stranding was 
presumptively one of *‘ the perils of the lakes, rivers, 
canals,’ &c , insured against, and was aot within the 
excepted risks. 

If any such inference could be drawn from the 
evidence, it could only be done by the jury who were 
the sole judges of what the facts proved. The causes 
and character of the stranding was the very issue for 
the jury upon the whole evidence—il, indeed, that 
left it in doubt. The instruction prayed was clearly 
upon the weight and effect of the testimony—not a 
ruling upon the terms of the policy. The legal pre- 
sumption from the facts is violent to the contrary of 
the instruction prayed. Certainly, it would be against 
a calrier sued for a loss under like circumstances, and 


18 


as argued hereafter there is no difference between 
‘* perils or accidents of the seas’’ in a bill of lading, 
and same terms in the policy sued upon. 

In Bazin os. The Steamship Co., 3 Wall., 229, 
238, libelant sued for the loss of merchandise laden 
on the steamer City of Philadelphia, under a bill of 
lading which absolved the carrier from ‘‘accidents 
from machinery, boilers, steam, or any other acci- 
dents of the seas, rivers, and steam navigation of 
whatever nature or kind whatever.” 

The steamer was wrecked on Cape Race in a 
snow storm. The only account given of the loss of 
the vessel was as follows: ‘*‘ She struck the point of 
Cape Race; up to that time she continued perfectly 
seaworthy. If she had not struck, at the average of 
our rate we should have been in Philadelphia in five 
days. The steamer was wrecked. We backed off tiie 
point of Cape Race, and ran her on shore to save the 
lives of the passengers, and to keep her from sinking. 
There was no tempest. She struck in a dense fog 
The sinking of the vessel and the damage done, re 
sulted from striking the Cape.”’ 

On this narrative, Justice Grier says: ‘ Here, 
then, we have no other reason given by the captain 
nor any testimony whatever as to how or why this 
great mistake of running against a cape occurred. 

The answer and the witness both seem to assume 
that running against the cape or a continent is one of 
the usual accidents and unavoidable dangers of the 
seas. That cannot be termed an ‘accident of the 
sea,’ within the exceptions of the bill of lading, 
which proper foresight and skill in the commanding 
officer might have avoided. If the compass on the 


+-- me 
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new iron vessel was not sufficiently protected to tra- 
verse correctly, the vessel was as little sea-worthy as if 
she had no compass,—and this should have been care- 
fully ascertained before she started on her voyage. If 
there was no fault in the compass, then it is very evi- 
dent that the officer who is thirty or forty miles wrong 
in his calculation, and driving through a thick fog at 
a full head of steam, and first discovers bis true posi- 
tion by running on an island, a cape or a continent, 
has neither the skill nor the prudence to be entrusted 
with such a command, and for want of such an officer 
the vessel is not sea worthy. * * * * That a 
steamboat has been either ignorantly, carelessly or 
recklessly dashed against a cupe in a thick fog, can- 
not be received as a plea to discharge the carrier.”’ 

Despite, however, the undisputed evidence of the 
agency of gross negligence and almost conceded un- 
sea worthiness in causing the stranding, and though 
there was no legal evidence justifying the instruction 
the learned judge charged the jury. (Ree., p. 66.) 

‘* Now, gentlemen, if you find that she was car- 
tied ashore by the current, or any mysterious cause 
which you are unable to explain, the loss will be with- 
in the policy, and the plaintiff will be entitled to re- 
cover.”’ And again, (p. 66,) on the other hand if 
you find that the loss occurred from a peril of the sea, 
and from no want of skill in navigation, and from 
no want of competency of the master, or sufficiency 
of the crew, and from no fault on the part of the ves- 
sel, your verdict should be for the plaintilf.”’ 

This last instruction the judge repeated, (Rec., p. 
72,) adding: “if she was stranded by circumstances 
—by reason of the current or by peril of the sea—any 
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other peril of the sea—then plaintiff would be en- 
titled to your verdict.’’ 

The charity that ‘‘thinketh no evil, believeth all 
things and hopeth all things,’’ was never more strong: 
ly commended to a jury than by these benevolent 
conjectures which, ignoring the admitted agencies of 
the loss, invite the jury to refer it to causes, one of 
which the undisputed testimony of the master re- 
futes. ‘Shere would not be any current at all with 
such a wind as we had that night,’’ (Rece., p. 40,) 
and others, mysterious and unexplainable, of which 
there was no evidence. li there was any error in re- 
fusing the plaintiff’s second request, it was fully 
healed by the charge. 


V. 
SIXTH ASSIGNMENT. 


This is founded on the court’s refusal to charge: 

“If the jury find that the fog contributed approx- 
imately to the stranding of the Spartan, then the in- 
surers are liable for the loss caused by such strand- 
ing.”’ 

That is to say, that if they should find that but 
for the fog the island would have been seen in time 
to avert the stranding, the jury need inquire no far- 
ther into the causes and circumstances of the strand- 
ing, be the evidence never so cogent of the agency of 
negligence, unsea-worthiness, barratry, ete., in’ pro- 
ducing the loss—the fog shut out of view both the 
island and the evidence, and fixed the liability of the 
insurers. 


' 
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If this request was preferred as a construction of 
the policy, it not only nullifies its every exception, 
but leaves no limit to the insurers’ contract. It 
would make the exception read: “Excepting all 
perils, losses, misfortunes and expenses (occurring in 
clear weather) caused by * * * * consequent 
upon or arising from want of ordinary care and skill 
in navigating said vessel, incompetency of the master 
* * * and all other unsea-worthiness, barratry,” 
Xe. 

The contract of the insurer is against losses by 
‘perils of the lakes, rivers and canals,’’ &c., limited 
by excepting therefrom those specified in the policy. 

The term “‘perils of the seas,’’ has the same 
meaning in policies of insurance and bills of lading. 

Wilson vs, The Owners, L. R. 12 App. Cas., 508. 
Hamilton vs. Pandorf, L. R., 12 App. Cas., 515, 


od. 


And ‘'whether understood in its most limited ex- 
tent as importing only a loss by the natural accidents 
peculiar to that element, or whether understood in its 
more eXtended sense, as including inevitable acci- 
dents on that element, must still, in cither case, be 
clearly understood to include only such losses as are 
of an extraordinary nature, or arise from some irre- 
sistible force, or some overwhelming power which 
cannot be guarded against by the ordinary exertions 
of human skill and prudence.” 

The Reeside, 2 Sumner, 571. 
Liverpool S. S. Co. vs. Phoenix Ins. Co., 129 U. S., 
428. 
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The exceptions in this policy expressly give the 
insurer the same protection against the excepted 
perils that the law accords to the shipper under a bill 
of lading, viz: immunity from loss to which the neg- 
ligence of the carrier or his servants has contributed. 
When such negligence is shown, the law refers the 
loss to that fault, though there be a co-operating sea 


peril. 
i The Portsmouth, 9 Wall., 682, 684. 
Lawrence vs. Minturn, 17 How., 100. 111. 


General Mut. Ins. Co. vs. Sherwood, 14 How., 365. 


But were the law otherwise as to the legally re- 
sponsible cause of loss, the court could not properly 
give such an instruction, which makes the case turn 
on one point only, when as here, there are other 
grounds to be passed upon by the jury, the evidence 
of which would thus be practically withdrawn from 


them. 
Adams vs. Roberts, 2 How., 486, 496. 


Ranney vs. Barlow, 112 U. 8., 215. 


Yet, lest the amenability of the insurer for a loss 
by stranding should escape the jury, his honor, in the 
excess of his caution, instructed them, at plaintiff's 
request, (Rec., p. 69,) 

‘*Stranding, is one of the perils insured against 
in the policy, and if the jury find that the stranding 
was the proximate result of the fog or currents of the 
lake prevailing, then the owners of the steamer have 
made a case which entitles them to your verdict.” 

If there is any aspect of the plaintiff's first, sec- 
ond and third requests, short of summarily directing 
a verdict in plaintiff's favor, not embodied in this 
charge, its scope is entirely misapprehended., 


» 


a 


Vi. 
SEVENTH ASSIGNMENT. (REC., P. 84.) 


This is predicated on the refusal of the plaintiff's 
fourth request. Except its conclusion, every part of 
this request was covered by the charge—in part al- 
most literally. 

The first part of the request prays the instruction, 
‘‘There is no evidence in the case which even tends 
to show the unsea worthiness of the Spartan, except 
in regard to her compass.” 

This assumption is erroneous in fact and in law. 


The conceded want of a lookout, was also unsea- 
worthiness. ‘The requirement of sea-worthiness 
extends especially, and in all particulars to the 
officers and crew of a ship. There is, we think no 
doubt, that by this requirement, owners of vessels are 
not only bound to have a full complement of men and 
officers on board, but they must have men and officers 
of competent skill and experience to perform their 
duties intelligently and understandingly, under all 
circumstances and in all emergencies.’’ 

1 Parsons on Marine Ins., 374. 


Prop. Niagara vs. Cordes, 21 How., 23. 
Chamberlin vs. Ward, 21 How , 570. 


In the case of John Fretter, cited in the Armstrong, 
Brown's Adm., 130, 135, Justice Swayne said: “The 
want of a look-out is a fault of the grossest descri ption. 
* * * A crew is not competent without a look-out 
on either tugs or steamers.’’ Yet, the vourt charged 
the jury: (Ree., p. 65:) ‘*There is but one defect in 
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this connection,’’ (i. e. the unsea-worthiness of the 
steamer,) ‘‘to which itis necessary to call your atten- 
tion, and that is the want of a proper compass.’’ 

Submitting that this instruction is the full equiv- 
alent of that prayed, and that it is erroneonsly favor- 
able to plaintiff, in that it told the jury there was but 
one defect in the sea-worthiness of the steamer, it is 
certain that the plaintiff can not complain of it. 

Again, the learned judge charged : (Rec., p. 70 :) 

‘The steamer is presumed to have been sea- 
worthy, and that her officers were competent to navi- 
gate her, and the insurers are not entitled to a 
verdict on account of unsea worthiness, unless they 
prove by preponderance of evidence that she was 
unsea-worthy, subject to the presumption of unsea- 
worthiness raised by her running 17 miles out of her 
course, Which devolves on plaintiff to explain.” 

This qualification as to the burden of explaining 
the deviaton was correct. .The steamer Webb, 14 
Wall., 414, 415, 416. | 

Again, (Rec., p. 66,) the jury were instructed : 
“On the other hand it is shown that the vessel had 
navigated from Owen Sound up to Sault Ste. Marie, 
and from the Sault up to Port Arthur with this com- 
pass, and that no unusal deviation had been detected, 
except that the captain thought the compass was ¢ 
little slow, as he said.”’ 

Again, his Honor, emphasied the fact of the use 
of the compass, (Ree., p. 70,) thus: 

‘I charge you, as requested by the plaintiff in 
his eighth request, that the jury are entitled to con- 
sider the fact that the Spartan had been successfully 
navigated by this compass during the season, up to 
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the time of her stranding, and that on her final trip, 
she had made a good course from Port William to 
Silver Island, and from Silver Island to Passage 
Island, and that she was upon her usual course when 
she passed the Quebec, as evidence tending to show 
that the officers had reason for believing that the com- 
pass was a proper one, and to rebut the charge that 
they were negligent in using that compass.’’ 

These extracts demonstrate that the pith and 
marrow of the fourth request, were fully covered and 
reiterated in this charge. 

Its hypotheses, that “if the jury find that the com- 
pass did not vary more than vessel’s compasses ordin- 
arily do,’ * * * ‘*and that the officers of the 
steamer at the time she started upon the voyage on 
which the stranding took place believed the compass 
to be reliable, and had reasouw for such belief,’’ are 
not sustained by the evidence. Capt. McGregor tes- 
titied, (Rec., p. 37,) that **the compass was defective,”’ 
‘*more or less; it was, running in opposite courses ;”’ 
‘‘that when the protest was signed, he had the 
words, ‘fogs and defective compasses,’ inserted in 
the protest ;” that ‘tthe loss was occasioned by a 
defective compass or fogs;’ (Ree., p. 33;) that he had 
experienced on previous trips no more variation than 
we generally do on iron vessels; ‘‘another compass 
on that vessel might be just the same, and different 
on wooden vessels.”’ (Rec., p. 39.) “There was a 
little variation.” (Ree., p. 40.) That his mates 
‘knew there was a variation;”’ ‘| suppose there 
was some local attraction ;’’ that the stranding must 
be attributed ‘to the compass or some other cause 
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aboard the vessel,”’ 
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(). ‘* You mean attraction by the hull of the 
vessel ?”’ 

A. ‘* Yes, sir. That all compasses on Lake 
Superior vary more or less at different points, * * 
the variation differs with the * * * direction or 
course which the vessel is running.’ ‘* [t does on 
almost all iron vessels.’’ (Ree., p. 41.) That ‘*it (a 
compass) varies differently in different parts of Lake 
Super’or.”’ 

Q. ‘You can't tell the extent of the variation ?”’ 

A. ‘*Wo.”’ (Ree., p. 44.) 

Q. ‘* Running on a course up, as you went up 
that trip, would be no test of the correctness of the 
compass on the down course ?”’ 

A. ‘*I don’t know that it would.” 

“Court. Did you discover any difference in the 
compass on former trips ¢”’ 

‘A. A little difference from some other vessels. 
For instance, the Chicora was very much different.’’ 
(Rec., p. 45.) 

“Q. What trip was it that you found the com- 
pass out ?”’ 

‘A. That was inthe other chunnel. Every ves- 
sel I was on, varied there in the same place.’’ (Rec, 
p. 45.) 

Wagner, the first mate, testified, (Rec., p. 56,) 
that the compass was ‘‘a little out.”’ 

‘(). State whether the master knew of this de- 
fect ?”’ 

‘“‘A. He spoke to me about it, and said it was a 
little out ; it was not like his other compass he had 
on the Smith ; he was making her courses as fast as 
he went over the route ; he said it was a little out.”’ 
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That ‘* they (compasses) all vary ap there. Those 
that have not been adjusted, vary more at certain 
points than others ; a compass that has been adjusted 
should not rary at all; that he did not know how 
much the variation of the compass was; that he 
steered the small boat by that compass after the 
stranding, on a S. E. by E. course, and brought up 
40 miles from the point for which he steered; the 
course actually run must have been 1-2 south, or 
something like that, judging from where she fetched 
up.”’ (Ree., p. 57.) 

The master and mate, therefore neither ** believed 
the compass to be reliable, nor had reason for such 
belief.”’ 

Patterson, the charterer’s manager, says, (Rec , p. 
48,) that there is more attraction on an iron than ona 
wooden vessel ; that, to meet and obviate this, it is 
usual to adjust compasses; dat this compass had 
never been adjusted ; that the Spartan ‘had been fitted 
oul by plaintiff. (Ree., pp. 47-8.) 

The steamer, therefore, was neither sea worthy 
at the inception of her voyage, nor when she was 
chartered. The negligence of the master in running 
the steamer by a compass known to be erratically de- 
fective ‘* discharges the insurer from any loss which 
is the consequence of such want of prudence or dili- 


gence.” 
Union Ins. Co. vs. Smith, 124 U. S., 427. 


And the neglect of the charterer to take the con- 
fessedly usual precaution of having it adjusted also 


bound the plaintiff. 


Williams vs, The, New Engiand Ins, Co., 3 Cliff., 
244. 
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As under the policy the defendant ‘is released 
from such losses as are consequent upon, and arise 
from, or are caused by any of the specified excluded 
causes, ” 

Union Ins. Co. vs. Smith, 124 U. S., 426, 
the court did plaintiff's case full justice by the in- 
Struciion ‘‘that the insurers are not entitled to a 
verdict on account of unsea-worthiness, unless they 
prove by a preponderance of evidence that she was 
unsea-worthy,”? &c. (Rec., p. 70.) This was the full 
equivalent of the request. 


VIf. 
EIGHTH AND NINTH ASSIGNMENTS. 


These involve the refusal of plaintiff's fifth and 
sixth prayers and may be considered together. Both 
assume as facts, matters of which there is literally no 
evidence, and which are disproved by the record. 

1. The ‘sue and labor clause,’’ of the policy 
(Rec., p. 76) reads thus: “It is agreed that the acts 
of the insured or insurers, or their agents, in recover- 
ing, saving and preserving the property in case of dis- 
aster, shall not be considered a waiver or an accept- 
ance of an abandonment, nor as aflirming or denying 
any liability under this policy, but such acts shall be 
considered as done for the benefit of all concerned 
without prejudice to the rights of either party.” 

The record shows that the master sent the insur- 
ers a request for assistance, (Rec., p. 35); this was re- 
ceived by the insurers, June 22, (telegram, Ree., p. 
61,) and that in response thereto the wrecking expe- 
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dition left Detroit the next day and reached the Spar- 
tan, June 25th, (Rec., p. 59,) one day before the tele- 
graphic notice of abandonment was sent to Perry. 
(Ree , p. 67.) 

These undisputed facts conclusively repel the im- 
plication of the request that the insurers sent the 
wrecking expedition after notice of abandonment. 
The ‘sve and labor clause,’’ gave them the right to 
send aid, before orafter abandonment, but nothing inthe 
policy or the law of insurance requires them to notify 
the owner before complying with the request of the 
master for assistance. The policy makes it the prim- 
ary duty of the insured *‘ to make al! reasonable ex- 
ertions in and about the defense, safeguard, and re- 
covery of the vessel without prejudice to this insur. 
ance,’’ and in case of the owner's neglect so to do, 
authorizes the insurer ‘**to inferpose and recover ’’ 


> 


her. (Ree., p. 76.) | 

2. The statement “‘ that Captain Swain brought 
her (the steamer) to Detroit for repairs, and was paid 
for so dving by the insurers,’’ implies that the insur- 
ers caused her to be taken to Detroit for repairs. 
The undisputed evidence of Capt. Swain is that he 
had ‘** no orders where to take the steamer when she 
was got off,’’ (Rec., pp 59, 60,) and Swain and Wag- 
ner, both testify that the steamer was towed to De- 
troit under the orders of her master. While Capt. 
McGregor denies that he gave such orders; Swain’s 
testimony as to bis own authority and its limits, is 
conclusive that the Spartan was not brought to De- 
troit by the order of the insurers. (Ree., pp. 60, 61.) 
That the insurers paid the wrecking expedition would 
not commit them to acceptance of the abandonment. 
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It was an act done for the benefit of all concerned, 
and without prejudice to the rights of either party. 
(Rec., p 76.) 

3. There is no evidence that ‘‘the steamer was 
subsequently surveyed for repairs by the insurers.” 
The survey was held by the joint act of the charterer 
and the insurers (Rec., p. 35). The charterer was as 
between the insurer and insured, the agent of the 


owner. 
Williams vs. New England Ins. Co., 3 Cliff., 244, 


200. 


Presumptively the survey was held to enable the 
insured to repair, as was primarily its right and duty 
under the very terms of the policy (Rec , p. 75). 

The insurer could not repair until the insured 
should neglect or refuse to do so. 

4. The fact that the steamer was repaired and 
the claim that *‘the owners never interfered with the 
making of the repairs,’’ are neither of themselves, 
nor in connection with the other matters recited in 
the request, evidence of an acceptance of the aban- 
donment. There is not a scintilla of evidence that 
the insurers directly or indirectly ordered any repairs, 
The testimony of plaintiff's witness Parker, superin- 
tendent of the dry dock, is uncontradicted that the 
master of the Spartan engaged the dock, and “had 
something to do with ordering the repairs;’ that El- 
liott and Megann representing the charterer ordered 
work done not necessitated by the stranding (Ree., p. 
46). McGregor admits that he got paini for the 
steamer (Rec., p. 43), and there is evidence that other 
work and repairs were put on the steamer not made 
necessary by the stranding (Rec., p. 61). The evi- 
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dence therefore, excludes the eonnection of the in- 
surers with the repairs, and necessarily disproves the 
correctness of the instruction prayed. Repairs or- 
dered by the charterers do not even tend to show an 
acceptance of the abandonment by the insurers. 

The erroneous assumptions of the ninth request 
are reiterations of those in the eighth. The evident 
effect of both would have been to mislead the jury 
into the belief that the expedition for the recovery of 
the steamer was sent after the alleged abandonment, 
and that as a matter of iaw the mere fact that the 
steamer was repaired without notice to the plaintiff, 
no matter by whose authority this was done, was 
competent to charge the insurers with acceptance of 
the abandonment. It is submitted that for the rea- 
sons more fully stated in commenting on the eighth 
assignment that the premises of both requests are 
erroneous in fact and their legai conclusions are un- 
sound. | 


VIII. 
TENTH AND ELEVENTH ASSIGNMENTS. 


These are respectively the refusal of plaintiff's 
seventh and eighth requests, viz: 

“10. %If the jury find that the insurers sent the 
wrecking expedition to the Spartan with the inten- 
tion of rescuing and repairing her without consulting 
the plaintiff, then it was the duty of the insurers, 
within a reasonable time, to tender her back to the 
owners free of all liens for such repairs. Their fail- 
ure to do so is evidence of an acceptance of abandon- 
ment and their liability to pay as for a total loss.” 
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“11. Ifthe jury find that the insurers brought 
the Spartan to Detroit with the intention of repairing 
her, and that she was subsequently repaired without 
interference on the part of the plaintiff, and that the 
insnrers failed to pay for said repairs but allowed the 
steamer to be libeled and sold by the court of admi- 
ralty to satisfy the lien fer such repairs without notice 
to the plaintiff, then this would amount to an accept- 
ance of the abandonment.”’ 

These are not sustained by the evidence: 

1. There is no evidence whatever that the in- 
surers sent the wrecking expedition ‘‘with the inten- 
tion of rescuing and reparing her,’’ (the steamer). 
As already stated, the expedition was sent, in re- 
sponse to the master’s request for aid, ‘to rescne the 
steamer’ and that was the limit of its employment 
and authority. 

McGregor, Rec., p. 35. 
Swain, Rec., p. 60, 
Crosby, Rec., p. 61. 

And the evidence is undisputed that the master 
and the charterer ordered the repairs. There is no 
evidence that the insurers interfered with or exercised 
any control over the recovery or repair of the steamer. 

2. There is no evidence that the insurers ‘‘al- 
lowed the steamer to be libeled and sold by the court 
of admiralty to satisfy the lien for repairs,’’ as as- 
sumed in the eighth request. (Eleventh assignment. ) 

The premises for both of the requests under dis- 
cussion being entirely wanting, the instructions 
prayed were properly refused. 

‘It is not allowable to assume as existing, facts 
not proved, and ask a direction to the jury on such 
assumption.” 


wt a 
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Railroad Co. vs. Gladden, 15 Wall., 409. 
New Jersey Mut. Ins. Co. vs. Baker, 94 U. S., 611. 
Ins. Co. vs. Foley, 105 U. S., 353. 


Both these requests were attempts to bring this 
case, regardless of the facts, within the case of 


Insurance Co. vs. Copelin, 9 Wall., 461. 


There the trial court, sitting without a jury, found 
as facts, that the insurers took possession of the boat 
for the purpose of raising and repairing her; that the 
repairs made were insufficient and not made within a 
reasonable time, and on these groands and because the 
loss was Within the policy, held the insurers. 

There is no analogy between the case at bar and 
Insurance Uo. os. Coplin. 

It is submitted that there was no error in refus- 
the eighth request, for the further reason, ‘* That the 
underwriters are not bound to supply funds in a for- 
eign port for the repairs of any damage .to the ship 
occasioned by peril insured aguinst. They undertake 
only to pay the amount after due notice and proof of 
the loss, and usually this is to be done (as was the 
fact in the present case,) after a prescribed time from 
such notice and proof of the loss.”’ 


Bradlie vs. The Maryland Ins. Co., 12 Peters, 378, 
404, 409. 


The case further holds that a loss by sale espe- 
cially where as heret he underwriters were not liable for 
all the repairs, is as much attributable to the neglect 
of the owner as the insurer, and the owner cannot thus 
convert a partial into a total loss,” 

Much less can the owner thus cast upon the 
insurer the consequence of an excepted peril erroue- 
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ously represented by the insured to the insurer as 
within the policy. 


Hoxie vs. Home Ins. Co., 32 Conn., 40, 41. 


LX. 
TWELFTH ASSIGNMENT. 


This is alleged on the refusal of the plaintiff's 
ninth request ; ‘* If the jury find there was an actual 
or constructive acceptance of the abandonment then 
the plaintiff is entitled absolutely to recover as for a 


total loss.’ 


There is absolutely no evidence that the insurer 
actually, i. e., expressly aecepted the alleged aban- 
donment. No witness so testifies. No document 
except the telegraphic notice of abandonment, (Rec., 
p. 67,) and the proof of loss (Ree., p. 79,) mentions or 
refers to the abandonment directly or indirectly. The 
insurers said nothing and did nothing, and this of 
itself was a refusal of the abandonment. 


Peele vs. Merchants Ins. Co., 3 Mason 27, 81. 
2, Parsons on Mar. Ins., 177. 


The proposition which the court was asked to 
sanction assumes that there was evidence of both an 
actual and a constructive accepiance. Unless there 
was evidence of both ‘the plaintiff cannot assign for 
error, the refusal of an instruction to which he has 
not the right to the full extent stated, noris the court 
bound to modify the instruction moved for by counsel 
so as to bring it within the rules of the law.”’ 


Ilaffin vs. Mason, 15 Wall, 674. 


* + et 
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He must be entitled to have the instruction grant- 
ed in its precise terms. 
*Catts vs. Phalen, 2 How., 382. 


“If a request to charge contains one unsound 
proposition it is not error to refuse to make the charge 
though it contains many sound propositions.”’ 

Transportation Co. vs. Hope, 95 U. 8., 301. 


For this reason alone this request was rightly re- 
fused. 

The record is equally barren of evidence of a con- 
structive acceptance. Such an acceptance is a matter 
of construction of, the insurer's words and conduct. 


2 Phillips on Insurance, Sec. 1692. 


No witness testified to any statement or act of 
the insurers or their agent, by which the insured 
was led to suppose that the insurers had any thought 
of acceptance, or did any act which by possibility 
could be referred to an acceptance. 

There is no evidence that the insurers dealt or 
contracted with the Dry Dock Company. Crosby’s 
testimony (Rec., p. 61) 1s undisputed, that ‘the gave 
no orders or instructions to any person or persons as 
to the repairs on the steamer, nor did he assume any 
responsibility therefor.” The Dry Dock Company 
demanded its pay from the charterer, (Ree., p. 50,) 
doubtless because the charterer had ordered the 
work. 

Milloy, plaintiff's manager, Megann, the charter- 
er’s treasurer, and McGregor, met Crosby in October, 
1883. and he again refused t6 pay the duties charged 
by the Canadian government on the repairs, as he 
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had to Patterson and Perry (Rec., p. 51). Milloy, 
Megann and Patterson insisted that the insurers were 
liable for these duties which could only be possible 
because the duties were a charge imposed by the dis- 
aster on the steamer as still the plaintiff’s property 
and as such liable to Canadian duties. That claim 
could not have been possibleif the insurers had accepted 
theabandonment. From June 26, the date of the tele- 
graphic notice of abandonment to November 3d, the 
date of the proofs of loss, Ex. **B,’’ (Ree., p. 79,) no 
claim of total loss was made in any of the frequent 
interviews shown by the record. Even the claim in 
the proofs of joss Ex. ‘*B,”’ was treated as formal 
merely, for the evidence of Crosby, (Ree., p. 46,) is 
undisputed that as late as March 24, 1884, the duties 
and the fact that the repairs exceeded the survey, 
still divided the parties. No claim for total loss, or 
predicated on the alleged abandonment seem to have 
been mentioned. Not only, therefore, is there no 
evidence of constructive acceptance of an abandun- 
ment, but the proof is plenary that the insured waived 
the notice of abandonment and negotiated for pay- 
ment of a partial loss. The steamer remained in 
charge of Captain MeGregor who engaged the dock, 
(Rec., p. 60,) ordered and superintended her repairs, 
(Rec., p. 61,) and purchased material, (Ree., pp. 43, 
44,) as is shown by the uncontradicted testimony of 
Crosby and Swain, and his own admissions. 


a aA 


X. 
THIRTEENTH ASSIGNMENT. 


This alleges error in the instruction : 

“The law of Canada provides that all vessels shall 
run in a fog at a moderate rate of speed; and I[ do 
not undertake to direct you one way or the other in 
this regard—that is, the rate of speed, but merely to 
say in general terms, that if you find the loss was oc- 
‘asioned by the excessive speed of the vessel or by 


her want of a lookout or by the defect of the compass, 


the defendant is not liable.”’ 

The statute of Canada was proved as a fact with- 
out objection (Ree., p. 61). It bound the plaintiff, 
the charterer and the master and crew of the Spartan, 
as subjects of Canada, and the steamer as Canadian 
property navigating Canadian waters at the time of 
the stranding. There is no intimation that the viola- 
tion of the statute was the cause of the stranding. 
That question was left to the jury with a strong inti- 
mation in favor of the plaintiff thus expressed : 

“Now, it strikes me—but the question is one for 
vour determination—that a vessel is not under obli- 
gation while navigating the open lakes. to slacken 
her speed ina fog, unless there is some reason to ap- 
prehend collision with another vessel, or anless the 
vessel is so near the shore or Known to be so near the 
shore that she might run upon it unless she was navi- 
gated at a less rate of speed, and if this compass had 
been a proper compass, and there was no reason to 
think it was otherwise, I shoula feel loath myself to 
charge the vessel with fault on account of excessive 
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speed. On the other hand, if this compass were 
known to the captain, or he had good reason to be- 
lieve it was defective, then it would strike me that in 
passing the neighborhood of Caribou Island, he 
should have directed the speed of the vessel to be 
slowed. Butas I said before, gentlemen, that is a 
question for your consideration.”’ (Ree., p. 66.) 

All this part of the charge just quoted, was given 
between the words “‘speed’’ in the second line of this 
assignment, (Ree., p. 85,) and the remainder of the 
assignment, but is omitted. The specification, there- 
fore, is not in compliance with paragraph 2 of rule 21, 
of this court, requiring that ‘the specification shall 
set out the part (of the charge) referred to lotidem 
verbis.”’ 

The charge cannot be thus mutilated. Its whole 
scope and bearing must be considered. 


Spring Co. vs. Edgar, 99 U. S., 659. 


[t is impossible to say with certainty what part 
of this instruction the plaintiff assails. 

Upon the surmise that the reference to the stat- 
ute is the objective point, and that it will be argued 
that the act is intended oniy to prevent collisions, it 
is submitted that ‘*moderate speed in a fog’’ is as 
much within the purview of the statute as a precau- 
tion against stranding as against collision. Its title 
leaves no doubt of its purpose—‘tAn act to make bet- 
ter provisions respecting the navigation of Canadian 
waters.’’ That purpose is defeated ifa steamer can, 
in a fog, rush at full speed onto an island, and escape 
the penalties of article 24, and paragraph 7, of the 
statute (Rec., p. 62). The statute does not invite the 
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drowning of passengers by stranding while forbidding 
the risk of the same fate by collision with another 
vessel. 

Par. 7, declares explicitly that in case ‘‘any 
damage to persons or property arises from the non- 
observance by any vessel or raft of any of the rules 
prescribed by this act, such damage shall be deemed 
to have been occasioned by the wilful default of the 
person in charge of such raft or of the deck of such 
vessel at the time, unless the contrary be proved,”’ 
* * * &c., and makes ** the owner of the vessel or 
raft in all civil proceedings,’ * * * ** subject to 
the Jegal consequences of such default.’’ See also 
Article 24. (Ree., p. 62.) 

The statute was copied almost literally from the 
Merchant's Shipping Amendment Act of Great Brit- 
ain. (1854.) Part IV., Tit. Safety, See. XXVIII, 
XXIX. of that Act, are the prototypes of Sec., 7 
and 6, respectively, of the Canadian Statute. Art- 
icle 24, (Ree., p. 62,) is an exact reproduction of 
Article 20 of the British Regulations of 1863. 

In the case of the Aesfre?7, L. R.' 6, Prob. Div.. 
182, 185, the British Act was treated as obligatory 
in a proceeding to suspend the certificate of the mas-. 
ter of a vessel for negligently stranding her. 

Seeulso opinion of Judge Brown. (Rec., 26, 28.) 

Billings vs. Breinig, 45 Mich., 65, 71. 


It is submitted that the instruction was correct. 


FOURTEENTH ASSIGNMENT OF ERROR. 


That part of the charge referred to by this assign- 
ment, is as follows: 

‘*With regard to the defective compass, the mas- 
ter and crew state in their protest that they attributed 
the loss to a defective compass, and while that state- 
ment is not binding upon the plaintiff, and while the 
plaintiff is not estopped, as we say, or prevented from 
showing that the loss is attributable to other canses, 
it is nndoubtedly entitled to considerable weight.” 


No objection was made to this instruction, be- 
cause the judge failed to quote literally the language 
of the protest, nor did plaintiffs counsel ask the 
court to modify this statement of the tenor and pur- 
port of the protest. The fact stated by the court was, 
to its full extent, so repeatedly emphasised by the 
master and the two mates who signed the protest, 
(McGregor, Rec... }). 37. 39, 40; Harbottle, Ree., }). 
55; Wagner, p. 56) that the plaintiff suffered no in- 
jury, because the court used the language of its 
signers when on the stand as witnesses, rather than 
the words of the instrument. But one inference 
conld be drawn from the protest, that ** from the 
course taken, the steamer should have passed seven- 
teen miles to the southward of Caribou Island.”’ fol- 
lowed as this is by the special protest, interlined at 
the master’s request, (Ree., p. 37,) against ** fogs and 
defective compasses.” Plaintiff having failed to re. 
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quest correction of the trifling inaccuracy, cannot 
now complain. 
° Spring Co. vs. Edgar, 99 U. S., 659, 


There was no error in the court’s comment on the 
weight to be given to the protest. The jury were 


t. left entirely free to determine the cause of the loss, 
and in the same connection—the next sentence—the 
f. court reminded the jury that the vessel had been 
Safely navigated with the same compass on previous 
occasions. 
Rucker vs. White, 127 U. S., 85, 93. 
Lovejoy vs. U. S., 128 U.S., 173. 
U.S. vs. Reading KR. R., 123, U. S., 1138. 
XI. 
‘ FIFTEENTH ASSIGNMENT. 
“’ The first sentence of the instruction complained 


of under this assignment either states the law cor- 
rectly or there is no virtue in the exceptions in the 
policy. If the loss was caused by the defective com- 
pass, it was a loss by unsea-worthiness, and under 
the evidence of the master and first and second mates, 
a Anown unsea worthiness. Had the variation of the 
compass been known or constant there might have 
been some excuse for trusting in it. under ordinary 
conditions. The master testifies (Ree., p. 57,) ‘that 
he did not know how much the variation of the com- 
pass was,’’ and the master said ‘‘that he could not 
tell the extent of the variation.”” (Ree. p. 41.) 
Under such acknowledged circumstances there can be 
no doubt that failure to have.this compass adjusted 
so as to be rease nably safe for navigation, was pegli- 
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gence aggravated by using it withont any of the usual 
precantions to insure against its errors, and which 
common pudence enjoined even with a perfect com- 
pass. 

To the rest of the instruction under discussion, 
plaintiff can make no possible objection. It left the 
jury free to imagine some peril of the seas as to the 
cause of the disaster, in the teeth of the evidence of 
every actor in the disaster. 


XIII. 
SIXTEENTH ASSIGNMENT OF ERROR. 


The subject of this assignment has been consid- 
ered under the fourth and fifth assignments. The 
burden was upon plaintiff to show that the stranding 
and its consequent losses and expenises were caused 
by perils insured against. 


See cases cited supra. 


ALY. 
SEVENTEENTH ASSIGNMENT OF ERROR. 


The charge, that ‘‘under the evidence in the 
ase, the burden of proof is upon the plaintiff to show 
that the stranding of the steamer could not have been 
guarded against or prevented by the ordinary exer- 
tions of human skill and prudence,’ is unassailable. 
Against ‘tall perils, losses, misfortunes or expenses 
consequent upon, and arising from, or caused by * * 

want of ordinary care and skill in navigating 
said vessel,” the plaintiff was its own insurer. To 
use the language of the. learned district judge, (Rec., 
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p. 28,) ‘* The exception is not only of ‘all losses and 
misfortunes,’ but of all ‘peri7s’ caused by negligence. 
° The inference from this is, that the company would 
be exonerated notwithstanding the immediate loss be 
by a peril of the sea, if such peril arose from neghi- 
gence or unsea worthiness.” 
If the danger might thus have been avoided, it is 
6... plain that the loss should be attributed to negligence 
and inattention. 


Transportation Co. vs. Downer, 11 Wall., 133. 


Though a tng is liable only for want of ordinary 
care and skill in towing, circumstances much less 
cogent of negligent navigation and unseaworthiness 
were held to cast upon her the burden of exculpating 

¢ herself from a disaster apparently attributable in 
part to a defective compass. 


The Steamer Webb, 14 Wall., 415. ° 


There being no presumption that the loss arose 
from perils insured against, the onus probandi is upon 
the plaintiff to bring it within those perils. A fortiori 
under this policy and the confessed circumstances of 
the stranding. 


To those circumstances the instruction made no 
reference beyond the using the phrase ‘‘nnder the 
evidence,’ which the court had repeatedly commend- 
ed to the jury as permitting a verdict for plaintiff. If 
it was possible to find that this disaster could not 
have been prevented by ordinary care and_ skill, 
nothing in the instruction obstructed that conelusion. 
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XV. 
EIGHTEENTH ASSIGNMENT OF ERROR 


The charge covered by this assignment was as 
follows : 

‘*As the Spartan was violating the laws of Cana- 
dain running at full speed in a dense fog, plaintiff 
must show affirmatively that neither the speed of the 
steamer nor the defect of the compass could have 
eaused or contributed to cause the stranding of the 
steamer, and the burden of proving a loss of this 
kind is upon the plaintiff. There is no presumption 
that the loss was occasioned by a peril insured against 
by the defendant.” 

The only part of this instruction not covered by 
what has been said, is the effect given to tiie violation 
of the statute in reguiring plaintiff to show that 
neither the speed of the steamer nor the defect of the 
compass conld bave caused or contributed to the 
stranding. 

This ruling is in strict accord with that laid 


down in 
The Pennsylvania, 19 Wall., 125, 136 


Of a collision it is there said, **But when as in this 
case, a ship at the time of a collision is in actual vio- 
lation of a statutory rule intended to prevent colli- 
sion, it is no more than a reasonable presumption that 
the fault, if not the sole cause was at least 
a contributory cause of the — disaster. In 
such a case the burden rests upon the ship of show- 
ing, not merely that her fault might not have been 


45 


one of the causes, or that it probably was not, but 
that it could not have been.’ 
To the same effect are: 

Hayes vs. M. ©. R. R. Co., 111 U,. S., 228. 

The Fenham, L, R., 3 P. C., 212, 216. 

The Voorwarts and Khedive, L. R., 5 App. Cas., 

894, 900. 

The Northern Indiana, 3 Blatch., 93. 

The Leo, 11 Blateh,, 225, 232. 

Taylor vs. Harwood, Taney R., 437, 444. 

Gray's Ex'r vs. Mobile Trade Co., 55 Ala., 387. 

Jetter vs. N. Y. & N. H, R. R., 2 Keyes, 154. 

Levi vs. New Orleans Ins. Association, 2 Woods, 

63, 67. 
Citizen’s Ins. Co. vs. Marsh, 41 Penn. St., 396. 
Independently of the statute the law would refer 

the disaster to the fault of the vessel, under the con- 
ceded conditions of its ocenrrence. ‘It is well settled 
that if a jettison of a cargo or a part of it is rendered 
necessary by any fault or breach of contract of the 
master or owners of the vessel, the jettison must be 
attributed to that fanlt rather than to the sea peril, 
though that may also be present and enter into the 
case. This isa principle alike applicable to excep- 
tions in bills of lading, and in policies of insurance. 
Though the peril of the sea may be nearer in time to 
the disaster, the efficient cause of, without which the 
peril would not have been incurred, is regarded as the 
proximate cause of the loss.”’ 


The Portsmouth, 9 Wall., 682. 


The statute, in terms, and the consensus of the 
bighest courts require and approve the ruling that 
plaintiff had the onus of disproving the inference that 
the law has attached to the confessed circumstances 
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of this stranding. The evidence of Wagner is un- 
contradicted that ‘ if the- Spartan had been running 
at half speed they might have backed her off,’ (Ree., 
p. 56). The concurrent testimony of all the officers 
attributing the deviation of seventeen miles to the 
compass is not met by anything but a halting surmise 
of a possible deflecting current, the existence of 
which is positively denied by the author of the con- 
jecture. Capt. MeGregor says: “There would not 
be any current at all with such a wind as we had that 
night.’ (Ree., p. 40.) The evidence therefore justi- 
fied the instrnetion which on its face Kindly assumes, 
contrary to the fact, that there was evidence which 
might suffice to exempt plaintiff from the statutory 
presumption. The instruction, therefore, was more 
favorable to plaintiff than the evidence warranted. 


AVI. 
NINETEENTH ASSIGNMENT OF ERROR. 


The charge that: ‘‘lf there were any defects in 
the compass known or unknown, rendering it unsafe 
for use in Lake Superior, and the stranding of the 
vessel was caused by, Or consequent upon, Or arose 
from such defects in the compass, the vessel was not 
seaworthy for Lake Superior havigation, whatever 
her fitness for navigation elsewhere, (and) the plain- 
tiff cannot recover.” 

It is justly remarked by the learned judge in his 
opinion on the motion for a new trial, (Ree., p. 31,) 
“It may be assumed that there is no implied warranty 
of seaworthiness in a time policy, and the mere fact 
that the vessel was unseaworiby would not preclude a 
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recovery in case of a loss uncornected with the defect, 
but the policy contains an express exception of lia- 
bility for losses occasioned by this cause and whether 
it was known or unknown would be immaterial. The 
exception amounts to a warranty that the loss shall 
not be caused by unseaworthiness and. the ignorance 


ee 


: of the owner of the defect in the compass would not 
oll affect his right to recover.” 
Citing: 
The Glenfruin, 5 Asp., 413. 
ge: " L. R., 10 Prob. Div., 10%. 
Work vs. Leathers, 97 U.S., 379. 
1 Parsons, on Marine Ins., 337, 368. 
See also 
Qhebec Marine Ins. Co. vs. Commercial Bank, I. | 
R., 3 P. C. C., 284, 242. iZ 
This court has so construed the same exceptions 
| in 
a | Union Ins. Co. vs. Smith, 124 U. 8., 427. 

The testimony of Capt. MeGregor and Mr. Wag- 
ner, leaves no doubt that the compass was Known to 
be defective on former trips. (Ree., pp. 45, 56, 57,) 
As the plaintiff fitted out the steamer, (Ree., p. 47,) 
and this. compass had never been adjusted, though it 
was usual to do so, (Rec., p. 48,) the Spartan was -} 
neliher seaworthy at the inception of the risk nor at 
: the time of the stranding. 


On these undisputed facts itis submitted there- 


ri fore that there is no possible ground of complaint ) 
against the instructions which left the facts entirely | 


to the jury. 


SUPPLEMENT. 

It has been assumed that as the plaintiff has filed 
assignments of error, all objections to rulings not in- 
cluded in the assiguments are waived. 


Phillips Construction Co. vs. Seymour, 91 U. 8., 648. 


If wrong in this view there remain some excep- 
tions not discussed nor assigned for error, which we 
believe are not sustainable. 

‘. ee. Pp. oo, the question is asked on re-direct 
examination of Captain MeGregor : 

“Q. When you speak abont the defect in the 
compass contributing to the stranding, what do you 
mean ¢”’ 

This was properly excluded. The witness had 
testified explicitly and in unmistakeable terms that 
‘the loss was occasioned by a defective compass or 
fogs, or the compass and currents.’’ (Ree., p. 37.) 
His meaning was left in no possibledoubt. The ques- 
tion was simply a bid for a qualitication of his cross- 
examination. All his knowledge of the compass and 
its agency in the loss was repeatedly elicited, (Rec., 
pp. 38 46.) and the ruling excluded no evidente rele. 
vant to the issue. 

2. ‘The evidence offered (R., p. 53,) for the purpose 
of showing the amount due to the Dry Dock Company 
for the repairs furnished to the Spartan, Ne., was 
rightly rejected. It was not the best evidence of that 
amount, nor was it relevant to the issue. It was res 


inter alios acta. To that suit the insurers were not 


parties. They could not even intervene tu defend the 
action. 


The Ship Packet, 3 Mason, 255, 257. 


The Schooner Boston, 1 Sumner, 328, 
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They did not order the repairs, and until it was 
established that they were necessitated by a_ peril 
insured against had no concern with them. The Ree- 
ord, p. 36, shows the cost of repairs and the amount 
of the loss. Whether anything was still due the Dry 
Dock Company for those repairs was equally incom- 
petent against the defendant. 

3. Plaintiff's additional offer (Ree., p. 53,) ** to 
show the fact that the Spartan was seized by the pro- 
cess Of the district court, and condemned and sold on 
account of the claim of the Dry Dock Company, for 
the purpose of showing a constructive acceptance by 
the defendant, of the abandonment,” was also prop- 
erly excluded, both for the reasons stated in support 
of the ruling last discussed, and because the sale of 
the vessel by the admiralty court on the libel of the 
Dry Dock Company, has no tendency to prove ac- 
ceptance of the abandonment, but rather its rejection. 
As already argued on the authority of 

Bradlie vs. Maryland Ins. Co., 12 Peters, 373, 404, 
409, 
and in view of the conceded facts that the charterer 
and its agent, the master, ordered the repairs, and 
that work, not occasioned by the stranding, was put 
on the vessel, the sale of the steamer was attributable 
to the neglect of the owner to discharge the lien. 

The insurer cannot be made to bear a loss within 
the policy by the wilful neglect of the owner to ob- 
tain her release from a lien which his representative, 
the charterer, has put upon the property. The case 
last cited denies the underwriter’ s liability where the 
equities of the insured were much stronger than here. 
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[t is also submitted that no error can be assigned 
on the rejection of the evidence of the proceedings of 
the admiralty court, because of the failure to embody 
a copy of the record and proceedings in the record 
here. 

Neither their contents or materiality can be other- 
wise known to this court. This is fatal. 


Clement vs. Packer, 125 U. S., 300, 320. 


4. Defendant’s counsel also asked the witness, 
Wagner, (Ree. p. 55): 

‘*(. State if there was any look ont forward ?”’ 

This was objected to as irrelevant, and an excep- 
tion was taken to the ruling admitting the evidence. 

‘A. There was none.’’ 

The same fact was proved without objection on 
the cross examination of plaintiff's witness, Harbottle, 
(Rec., p. 54,) and on the direct-examination of Mal- 
comson. (Ree., p. 58.) It so clearly tended to show 
the negligence of the navigation, that the exception 
to the ruling seems frivolous. 

5. The admission of the protest needs no de 
fense. (Ree., p. 56.) It was served on the insurers 
as part of the proofs of loss, and was made in part 
the basis of plaintiffs claim against the insurer. 
(Rec., p. 34.) See also, Rec., p. 80, Exhibit ** B,”’ 
part I1l., where it is expressly mentioned as ** hereto- 
fore served on you.’ It was intended for the action 
of the company which had a right to rely on its troth 
and, unless corrected for mistake, the insured was 
bound by it. If the proofs showed the loss, they 
were also evidence of the cause of loss, and that it 


oe 


A 


occurred in such a manner as to relieve the insurer of 
responsibility. 
Insurance Co. vs. Newton, 22 Wall., 33, 35. 


Plaintiff was estopped to deny their admissi- 
bility. 

Atkins vs. Elwell, 45 N. Y., 7538. 

The fact that it was not attached to the proofs of 
loss is immaterial. It was referred to and described, 
so that it could be and was identified, (Ree., p. 56,) 
and thereby was made part of the instrument the 
same as if it were incorporated therein. 

In Re Commissioners, Washington Park, 52 N. Y., 
131. 


lonnele vs. Hall, 4 N. Y., 140. 
.Opinion of Judge Brown, (Rec., p. 23, 25. ) 


The plaintiffs adopted it as their own by serving 
it on the insurers. 

Finally, it is submitted that the judgment should 
not be disturbed, even if technical error shonld be 
found in the record. The case of the plaintiff is 
clearly without merit, and the charge of the court as 
a whole was more favorable to plaintiff than the facts 
warranted. If any error was committed it was on the 
part of conasel for defendant in failing to ask the 
Court at the conclusion of the testimony to direct a 
verdict for defendant. No court would have hesitated 
to set aside a verdict for plaintiff npon the evidence. 
The annals of navigation present no case marked by 
more reckless navigation and utter disregard of the 
safety of life and property. There was but one issue 
—what was the cause of the disaster ¢ To this inguiry 
the record affords but one answer even on plaintiff's 


testimeny alone Isolated passages in the charge 
wrenched from their connection, and unqualified by 
the instruction of the Court elsewhere in the charge, 
are not criteria of the correctness of the charge, which 


invited conjecture in explanation of the loss 

The plaintiff has had a fair trial. The evidence 
satisfied the jury—even against an insurance company 
—that running the Spartan ata high speed, witha 
defeciive compass, without a lookout or any other 
precaution, under iron clad orders that admitted of 


no discretion, were the sole cause of the loss. It is 
submitted that the evidence admitted no other con- 
clusion, that the verdict was just, that justice has 
been done, and the judgment should be affirmed. 
Henry H. Swan, 


Of Counsel for Defendant in Error. 
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THE RICHELIEN AND ONTARIO) NAVIGATION COMPANY 
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THE BOSTON MARINE INSURANCE COMPANY 
Defendant in Error. 


ADDITIONAL POINT FOR PLAINTIFF IN ERROR. 


JOSEPH H. CHOATE. 
H. CANFIELD, 


IN THE 


Supreme Court of the alnited States. 


THE RICHELIEU AND ONTARIO 
NAVIGATION COMPANY, 
Plaintiff in Error, 
No. 296. October Term, 
188%). 
THe Boston Marine INSUR- 
ANCE COMPANY, 
Defendant vi Krror. 


ADDITIONAL POINT FOR PLAINTIFF IN 
ERROR. | 


lt is emposseble lo sustain the general verdict which the 
jury found upon the several alternative propositions of law 
contained in the charge, which were duly excepted to. 
Where several distinct grounds of liability on the part of 
the defendaut are stbmitlted to the consideration of the 
jury, Uf erther was improperly submitted, aud the verdict 
is a general one, the judgment will be reversed, unless it 
appear that SOME OHO of the others was so clearly estab- 
lished by uncoutroverted evidence as to have rendered it 
the duty of lhe (‘ourl le direct (tie rdiect for plaintiff, and 
this for the ObriOUS reasou that it is impossible lo deter- 
mine upon which of the several allernative grounds which 
mere left to them, the jury based the general verdict. 
Baldwin v. Burrows, 47 N. Y., 199. 
Maryland v. Baldwin, 112 U. 5S., 490, at p. 
4053, 
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The following distinct grounds of liability on the part of 
the defendant were submitted to the consideration of the 
jury: 

Kirst. -lf they found that there were any defects in the 
compass, known or miknvown, rendering it unsate for use 
on Lake Superior, and the stranding was caused by such 
defects (page 74). 


Second.— If they found that the stranding occurred by 
the vessel’s being navigated with excessive speed (page 73). 


Therd.—lf they found that the loss was occasioned by 


the want of a lookout (page 73). 
Fourth.—lf it: resulted from the inconipetency of the 
master. 


hifth.-—lf it resulted from insufficiency of the crew. 


Sivth,—Or if it resulted from want of ordinary care and 
skill in navigating the vessel. 


It is not and cannot be claimed that either of these alter- 
native propositions was so clearly established by uncontro- 
verted evidence as to have rendered it the duty of the 
Court to direct a verdict for the plaintiff. 

It is obvious that the jury found that one or another 
of these several propositions was established by the evi- 
dence, but it is impossible to tell which. The verdict being 
general, does not establish any or either of the propositions. 
They may have found that the stranding was caused by a 
defective compass, and that none of the other alleged faults 
existed. On the other hand, they may have found that 
there was no defect in the compass, that the speed was 
not excessive, that there was no want of ordinary care or 
skill in navigating the vessel, that there was no incompe- 
tency of the master, no want of a lookout, but that the 
stranding resulted, in some way or other, from insuffi 
ciency of the crew; and so in respect to each of the other 
five alternative propositions. 
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A. 


In respect to the alleged defect in the compass, if sub- 
mitted alone and by itself, there would have been a fair 
question of fact for the jury to determine. , The proposi- 
tion of the learned Judge was, that an unknown defect 
causing the stranding would defeat a recovery wherein, 
as appears by his opinion on the motion for a new trial 
(page 31), he construed the exception to amount to a war- 
ranty of seaworthiness, and so that the ignorance of the 
owner of the defect in the compass would not improve 
his right to recover. 

The exact thing thus submitted to the jury to find was, 
that a defect existing at the time of the loss and not be- © 
fore, and so unknown, and not possible to be known to 
the owners, would be fatal to a_ recovery for 
the plaintiff. The submission of this question in this 
form, had it been submitted distinctly and independently 
of all others, would have been error in law according to 
the latest authorities. There is no implied warranty 
against unseaworthiness in atime policy, except at the 
commencement of the risk, And where loss, arising from 
unseaworthiness, is the subject Of a special exception 
from the perils insured against, as in this policy, uP is 
altogether too severe a rule to forfeit a recovery by reason 
of a defect developed for the first time by the circum- 
stances attending the loss, and which was not and could 
not have been known and provided against by the in- 
sured. The most that can be made of it, certainly, is to 
construe the rule as requiring such standard of unsea- 
worthiness as the law, under a time policy, requires at 
the hands of owners. At any rate, this is what the Court 
of Appeals of New York has recently held, under a time 
policy which, in this respect, was exactly like the policy in 
sult. 

Berwind v. The Greenwich Ins. Co., 114 N. 
Y., 231. 


The policy in that case excepted from the perils insured 


against those arising ‘‘ from rottenness, inherent defects, 
and other unseaworthiness,” 53 N. Y. Superior Ct., (2, J. 
& 5.) 103, and the Court of Appeals held (114 N. Y.. 231) 
that, under such a policy, it was at least incumbent upon 
the owners to show that the boat was seaworthy when she 
left wpon her last trip, because 
‘In time policies there is implied a warranty that 
the vessel will bein repair and made seaworthy at all 
times during the continuance of the risk, so far 
as that is reasonably possible, and this implied 
covenant imposes upon the insured the duty of 
aciive diligence to keep the vessel in good order and 
lii seaworthy condition.” 


Under this rule, it is clear that, fora defect not known, 
the defendant could not bring the case within the excepted 
risk, and, assuming if to have been a fair question upon 
the evidence, as to the CAUSE of the defect, it cannot he 
gathered from the verdict that the jury found that such 
defect was, or could have been, known tothe owners at the 
time of the loss. They may have found that it was an un- 
known defect, and vet were constrained by the charge to 
find for the defendant. On the other hand, they may 
have found that there was a known defect, and that, 
therefore, under the charge, there was a loss caused 
by, or contributed to, by want of ordinary care and skill 
in navigating the vessel, with such a compass, at such a 
speed, in such a fog. Of course, if the defect was un 
known, there was no evidence to sustain the charge of a 
want of ordinary care and skill in navigating the vessel, 
the only suggestion of sach want of care or skill upon 
the record being the alleged defect in’ the compass. 
Thas, upou these two alternative propositions alone, if the 
ease had been submitted to the jury, without more, it 
would have been impossible to tell whether they found the 
defect to have been unknown, and so discharged the de 
fendant as fora breach of warranty, which we think would 
have been error, or known, and so involving a want of 
care and skill in navigating and bringing the case within 
thie ON epted perils, 


In respect to the excessive speed of the vessel, the case 
was erroneously given to the jury, in any aspect of it, be- 
cause they were required to find for the defendant, if they 
found the loss was occasioned by the excessive speed of 
the vessel, independently of and without any regard to the 
condition of the compass. That is tosay, under the charge, 
as made and excepted to, the jury may have found that 
the compass had no defect, and yet that the stranding was 
caused by excessive speed, which was clear error. It 
has never been held that running at twelve miles 
an hour in a_ fog, on the open sea or lake, where 
no collision took place or was to be anticipated, was hepg- 
ligence, or a departure from ordinary care and_ skill. 
On the contrary, we believe it may be safely submitted, 
as a proposition either of law or faet, that it is not bad 
seamanship to run a steamer at twelve miles an hour on 
the open sea, even ina fog. The Cily of Paris, and the 
other new steamers, run at twenty miles and more, fog or 
no fog, in the hands of the most accomplished and ex- 
perienced navigators. The statute of Canada, as we have 
already shown, has nothing to do with the matter, and it 
is impossible to impute the stranding, which took place in 
a dense fog, in the night-time, where it was impossible to 
see anything, to such speed. What is proper or improper 
speed depends upon the circumstances. If there was no 
defect in the compass, as the jury may have found, and if 
the captain believed the ship, as in that case he had a right 
to do, to be about seventeen miles off shore, there was 
no reason in sense, or in the rules or customs of navigation, 
why he should slacken his speed, even in a fog. If 
the jury found that there were defects in the conipass, 
known to the master, which made it a want of ordinary 
care and skill to sail the ship under its guidance at such a 
speed in such a fog--if that proposition had been submitted 
to the jurv by itself, the verdict might have been sus- 
tained, but inasmuch as, under the first proposition re- 
ferred to, the jury may have found that the defect was 


not known, this conjecture of a known defect cannot 
sustain a general verdict. 
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In respect to the alleged incompetency of the master,upon 
which, if the jury found that the stranding resulted there- 
from, they were instructed that they might base a verdict 
for the defendant, there was no evidence and no pretence 
of the existence of any such fact in the whole case. Incom- 
petency of the master, in this exception in the policy, would 
ve unseaworthiness and lack of qualifications for the per- 
formance of the duties of master, but negligence in the 
particular case would not constitute such incompetency. 
The evidence shows him to have been an entirely com- 
petent and experienced shipmaster; he has sailed upwards 
of forty years, and had been a pilot On Lake Superior 
from 1857 and was perfectly fannliar with the route 
(Record, pp. 34, 5s). Being of competent  naut- 
ical skill, and there being no imputations upon his 
character, or fitness, in any respect, it certainly was 
not incompetence within the meaning of the policy if the 
master was negligent in navigating the vessel in a fog 
with a defective compass, or at too great a rate of speed. 
At the worst, it was but error of jadgment, and yet the 
jury may have found under the charge that, although 
there was no defect in the compass and no unsafe speed, 
yet, from some reason or other, for which there was no 
foundation in the evidence, the stranding resulted from 
incompetence on the part of the master, which, clearly, 
was wholly unwarranted. 


D> 


As to insufficiency of the crew, the same observations 
apply. Insufficiency of the crew also is unsea- 
worthiness, but there was no suggestion of any such 
insufficiency here on the trial. The ship appears to have 
had a full complement. The master testifies that be- 


tine ee 6. ———— 


eal eel Re Sat lt, — -_ _ —— —- 


7 


sides himself she had two mates, two wheelsmen, two en- 
gineers, four firemen, and full complement in the cabin, 
and four or five deck hands (page 35). This for a steam- 
boat of her tonnage and business was umple. At any 
rate, there is not the least evidence or intimation that it 
was not, and yet the jury may have found, under the 
charge, that there was no defect in the compass, no exces- 
sive speed, no incompetency in the master, and yet that 
the loss resulted from some imaginary insufficiency of 
the crew. 


i. 


In respect to the want of a lookout, it is true that she 
had no man posted forward to perform the specific duty 
of a lookout, but no witness attributed the stranding to 
this, or suggested that this contributed to if in any 
way. Indeed, it is difficult to say how it could, as 
by the testimony of the first mate, who was in com- 
mand and on deck at the time of the disaster (p. 55), there 
was such a dense thick fog that vou could not see 
anything. After he took charge there was no one else on 
deck but himself and the wheelsman, and they were suffi- 
cient. But whether such a proposition charged distinctly 
and independently of all other considerations, would have 
sustained a verdict, and would have brought the case 
within the excepted perils and sustained a verdict, is not 
material, because it is impossible to say that the jury found 
any such cause of the stranding. 

Forasmuch, therefore, as this general verdict rests upon 
these six alternative propositions, and some of them cer- 
tainly were improperly submitted, and it is impossible to 
say that the verdict was not found upon these so improp- 
erly submitted, the judgment must be reversed, and a 
new trial ordered. 


Josepu H. CHOATE. 


F. H. CANFIELD, 
Counsel for Plaintiff in Error, 
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lI MH Supreme Court of the V. 3. 


\ 
THE PEOPLE OF THE STATE OF NEW 
York, upon the relation of WILL- 
IAM KEMMLER, 
Plaintiff in Error, 


against 


CHARLES F. Durston, Agent and 
Warden of Auburn Prison, 
Defendant in Error. 9 


Motion for a Writ of Error. 


And now comes the said William Kemmler, by 
Roger M. Sherman, his attorney, and, by leave of 
the Court, moves the Court now here, for a Writ of 
Error out of said Court, in due form of law, to the 
Court of Appeals of the State of New York, or 
the Supreme Court of said State, in the Fifth De- 
partment, or either of said Courts, and for a cita- 
tion thereupon, to the said Charles F. Durston, and 
the Governor and Attorney General of the State 
of New York, and thereupon he complains and 
says that in the record and proceedings, and also in 
the rendition of a judgment in a suit between the 
People of the State of New York upon the relation 
of William Kemmler against Charles F. Durston, 
Agent and Warden of Anburn Prison, in the Sn- 
preme Court of New York, in the Fifth Judicial 
Department, wherein remains the said record, upon 
a remittitur from the Court of Appeals, being the 


~ 


all 


4 highest court of law or equity of the said State 


in which a decision could be had in said suit, and 
in which a final judgment or decree was rendered 
against him, on the day of March, 1890, in said 
suit, wherein said William Kemmler prosecuted by 
petition to be retieved by a writ of habeas corpus 
from a sentence of death pronounced against him, 
in the Court of Oyer and Terminer for Erie 
County in said State, pursuant to chapter 489 of 
the laws of said State of 1888, and wherein by his 
said petition he alleged and charged that said stat- 
ute was contrary to the Constitution of the United 
States, in that said statute and the proceedings 
thereupon imposed a cruel and unusual punishment 
for crime, and deprived him of his liberty and life 
without due process of law ; all of Which appears in 
the record and proceedings in said suit; manifest 
error has happened to the great damage of said 

William Kemmler, a citizen of the United States. 
Therefore he prays for the allowance of a writ of 
error and such other process as may cause the 
same to be corrected as aforesaid by the Supreme 

Court of the United States. 
ROGER M. SHERMAN, 
Attorney and of Counsel for 
said WILLIAM KEMMLER, 
140 Nassau St., New York,N. Y. 


Washington, May 19th, 1890. 


STATE OF New YorK, 


: . - $8.: 
Cayuga County, Clerk’s Office. | 


I. Bensamin M. Witcox, Clerk of the County 
of Cayuga, and of the Supreme Court of said State, 
and of the County Court of said County, each being 
i Court of Record and having a common Seal, do 
hereby certify that I have compared the annexed 
and foregoing copy of petition, writ of habeas 
corpus, return to writ with Exhibit ‘‘B” attached, 
order of County Judge, order of General Term and 
judgment thereunder, remittitur of Court of 


3 


Appeals, and order of Supreme Court and judg- 7 


ment thereunder with the originals thereof, now re- 

maining on file in my office, and that the same is a 

correct copy of such originals, and of the whole 

thereof. 

In testimony whereof, I have hereunder 
set my hand and affixed the Seal of 
said County and of said Courts at 
Auburn, N. Y., this 12th day of May, 


1SO0. 


[SEAL 


B. M. WILCOX. 
- Clerk. 


To Honorable CHARLES C. DwiGurT: 


The petition of Charles S. Hatch respectfully 
shows that William Kemmler, otherwise called 
John Hort, is imprisoned or restrained in his liberty 
ut Auburn State Prison, in the City of Auburn, 
County of Cayuga, State of New York, by Charles 
F. Durston, agent and warden of Auburn State 
Prison, having charge thereof. That he has not 
heen committed and is not detained by virtue of 
any judgment, decree, final order, or process issued 
by a court or judge of the United States, in a case 
where such courts or judges have exclusive juris- 
diction under the laws of the Urited States, or have 
acquired exclusive jurisdiction by the comimence- 
ment of legal proceedings in such a court; nor is he 
committed or detained by virtue of the final judg- 
ment or decree of a competent tribunal of civil or 
criminal jurisdiction, or the final order of such a 
tribunal made in the special proceedings instituted 
for any cause except to punish him for a contempt; 
or by virtue of an execution or other process issued 
upon such a judgment, decree or final order that 
the cause or pretense of the imprisonment or 
restraint of said William Kemmler, otherwise called 
John Hort, according to the best knowledge and 
belief of your petitioner, is that he was indicted by 
the Grand Jury of Erie County, for murder in the 
first degree ; that he was tried therefor at a Court 
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lv of Oyer and Terminer of Erie County, and found 


guilty thereof by the verdict of a jury on the 10th 
day of May,1889 ; that thereafter and on the 14th day 
of May, 1889, he was arraigned in said Court of Over 
and Terminer for sentence; that, contrary to the Con- 
stitution of the State of New York and of the United 
States, and contrary to his objection and exception, 
duly and timely taken in due form of law, he was 
sentenced to undergo a cruel and unusual punish- 
ment, as appears by a copy of the pretended judg- 
ment, warrant or mandate hereto annexed and 
made a part of this petition and marked Exhibit 
“A,” by virtue of which such imprisonment or 
restraint is claimed to be; that he is deprived of 
liberty and threatened with deprivation of life 
without due process of law, contrary to the Con- 
stitution of the State of New York and of the 
United States, and contrary to his objection and 
exception thereto, duly and timely taken. The 
imprisonment is stated to be illegal because it is 
contrary to the provisions each of said Constitu- 
tions. 

Wherefore your petitioner prays that a habeas 
corpus issue, directed to said Charles F. Durston, 
such agentand warden as aforesaid, commanding 
him that he have the body of the said William 
Kemmiler, otherwise called John Hort, by him in 
prison and detained, together with the cause of 
such imprisonment and detention, before Hon. 8. 
Edwin Day, County Judge of Cayuga County, on 
the 18th day of June, 188), at the Court House of 
the City of Auburn, in said county, at 100’ clock of 
that day. 


Dated the 11th day of June, 1889. 
C. 8S. HATCH, 
Petitioner. 
STATE OF NEW YORK, } _. . 
County of Erie, ope 
CHARLES 8S. Harcn, being duly sworn, says that 
he is attorney for the defendant, and is authorized 
by said defendant to make this petition; that he 


mm, 
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has heard the foregoing petition read and knows 13 
the contents thereof and that he believes it to be 


true. : 
CHARLES 8S. HATCH. 


Subscribed and sworn to before. me, } 
the 10th day of June, 1889. { 


DANIEL C. OATMAN, 
Notary Public in and for Erie County. 


\ 
THE PEOPLE OE THE STATE oF N EW 
YorK | 


lo ) 
| 14 
CHARLES F. Durstan, Agent and | 

Warden of Auburn State Prison. | 


} 


We command you that you have the body of 
William Kemmler, otherwise called John Hort, by 
you imprisoned and detained, as it is said, together 
with the time and cause of such imprisonment and 
detention by whatsoever name the said William 
Kemmler, otherwise called John Hort, is called or 
charged, before the Hon. 8. Edwin Day, County 
Judge of Cayuga County, at the Court House, in 
the City of Auburn, on the 18th day of June, 1889, 
at ten o'clock, todo and receive what shall then 
and there be considered, concerning the said William 1 
Kemmler, otherwise called John Hort, and have you 
then and there this writ : 

Witness: Hon. Charles C. Dwight, one of the 
judges of the Supreme Court, on the 19th day of 
June, one thousand eight hundred and eighty-nine. 

C. A. ORR, Clerk. 

CHARLEs 8S. HAtTcn, 

Attorney for Defendant. 


(Endorsed): I allow the within writ this 11th day 
of June, 1889. 
CHARLES C. DWIGHT, 
Justice Supreme Court, 8. N. Y. 
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6 
COUNTY COURT, 


CAYUGA COUNTY. 


In the Matter 
of 


The Petition of Cuartes 8. Harcu | 
for a writ of habeas corpus to , 
bring the body of WILLIAM KEMo- | 
LER, otherwise valled Jonn Horr, | 
before the Hon. 8S. Epwin Day, | 
County Judge of Cayuga County. | 
| 
[,. CHARLES F. Durston, Agent and Warden of 
Auburn State Prison, to the writ of habeas corpus 
issued by the Honorable Charles C. Dwight, a 
Justice of the Supreme Court of the State of New 
York, on the 11th day of June, 1889, on the peti- 
tion of Charles 8. Hatch, do make the following re- 
turn : 


First.—That Lam the duly appointed and acting 
Warden and Agent of the Auburn State Prison, 
and on the said llth day of June, 1889, and before 
the said writ of habeas corpus was served upon and 
came to me, the said William Kemmler, otherwise 
called John Hort, was and now is in my custody 
and detained by me in the State Prison at Auburn, 
in the State of New York, under and by virtue of a 
judgment of the Court of Oyer and Terminer of the 
State of New York, held in and for the County of 
Erie, on the 14th day of May, 1889, duly convicting 
the said William Kemmler, otherwise called John 
Hort, of murder in the first degree. A true copy 
of the judgment roll of the aforesaid conviction is 
hereto attached as a part hereof and marked Ex- 
ie 

And said William Kemmler, otherwise called 
John Hort, is also detained in. my custody as 
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such Warden and Agent under and by virtue of 19 
a warrant signed by the Hon. Henry A. Childs, 
the Justice of the Supreme Court before whom the 
said William Kemmler, otherwise called John Hort, 
was, as aforesaid, duly tried and convicted, and 
which said warrant was duly issued in pursuance 
of the aforesaid conviction and in compliance with 
the provisions of the Code of Criminal Procedure, 
relating thereto, a copy of which said warrant is 
hereto annexed as a part hereof and marked Ex- 
hibit “‘B.”’ 

Second.—And I, the said Charles F. Durston, 
Agent and Warden of Auburn State Prison, do 
make a further return and allege as I am advised 
and verily believe to be true, that the said William 2 
Kemmiler, otherwise called John Hort, was not sen- 
tenced as hereinbefore set forth, to undergo a cruel 
and unusual punishment, contrary to the provisions 
of the Constitution of the State of New York and 
the Constitution of the United States. 

And I do further allege that the said imprison- 
ment and restraint of the said William Kemmler, 
otherwise called John Hort, and the deprivation of 
his liberty and the threatened deprivation of life, 
are not without due process of law and are not con- 
trary to the provisions of the Constitution of the 
State of New York or the Constitution of the 
United States, as alleged in the petition upon which 
said writ of habeas corpus was granted. 

I do further allege as I am advised, that the said 
judgment of conviction hereinbefore set forth, aud 
the aforesaid warrant and the punishment and de. 
privation of liberty and the threatened deprivation 
of life of the said William Kemmler, otherwise called 
John Hort, thereunder, are fully warranted by the 
provisions of Chapter 489 of the Laws of 1888, which 
isa valid enactment of the Legislature of the State of 
New York, and is it not in conflict with or in viola- 
tion of the provisions of the Constitution of the 
State of New York or the Constitution of the United 


States. 
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And I hold the said William Kemmler, otherwise 
called John Hort, under and by virtue of no other 
authority than as hereinbefore set forth. 

Wherefore, I pray that the aforesaid writ of 
habeas corpus be dismissed and the said William 
Kemmiler, otherwise called John Hort, be remanded 
into my custody, and that the said judgment of the 
said Court of Oyer and Terminer and the warrant 
issued in pursuance thereof, may be duly executed 
according to their terms and .conditions. 

Dated, this 25th day of June, 1889 

CHAS. F. DURSTON, 
Agent and Warden. 


City oF AUBURN,| _ . 
Cyanga County. | — 
CuarkLEs F. Durston, being duly sworn, says, 
that he is the same person described in and who 
subscribed the foregoing return to the writ of habeas 
corpus herein; that he has read the foregoing return 
and knows the contents thereof, and that the same 
is true of his own knowledge except as to the 
matters therein alleged to be stated on information 
and belief, and that as to those matters he believes 
it to be trne. 
CHAS. F. DURSTON. 
Subscribed and sworn to before me, | 
this 25th day of June, 1889. 
Joun F. AGNE, 
Notary Public. 
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Exhibit « B.” 
STATE OF NEW York, } 


> 


County of Erie. \ 


THE PEOPLE OF THE STATE OF NEW 
YorK, | 


lo 


Tun AGENT AND WARDEN OF THE. 
AUBURN STATE PRISON, greeting. 


W hereas, at a Court of Oyer and Terminer, held 
at the City and County Hall, in the City of Buffalo, 
County of Erie and State of New York, on the 10th 
day of May; in the year of our Lord one thousand 
eight hundred and eighty-nine, and before the Hon. 
Henry A. Childs, one of the justices of the Supreme 
Court of the State of New York, presiding, and a 
jury, William Kemmler, otherwise called John Hort, 
was convicted of the crime of murder in the first. 
degree, in that he willfully, feloniously and with 
malice aforethought, and from a deliberate and 
premeditated design to effect the death of Matilda 
Ziegler, otherwise called Matilda Hort, did kill and 
murder the said Matilda Ziegler, otherwise called 
Matilda Hort, on the 29th day of March, in the 
year of our Lord one thousand eight hundred and 
eighty-nine, at the City of Buffalo, County of Erie, 
aforesaid, by then and there striking, beating, cut- 
ting and wounding her, the said Matilda Ziegler, 
otherwise called Matilda Hort, in and upon her 
head with a certain hatchet, axe and sharp instru- 
ment, then and there inflicting upon the head of the 
said Matilda Ziegler, otherwise called Matilda Hort, 
several mortal wounds, of which said mortal wounds 
she, the said Matilda Ziegler, otherwise called 
Matilda Hort, did on the 30th day of March, in the 
year of our Lord one thousand eight hunhred and 
eighty-nine, die. 

And thereafter, at said term of the Court of Oyer 
and Terminer, holden at the City and County Hall, 
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in the City of Buffalo, in the County and State 
aforesaid, on the 14th day of May, in the 
in the year of our Lord one thousand eight 
hundred and eighty-nine, the said William 
Kemmler, otherwise called John Hort, was duly 
brought before the Court for sentence, and after due 
inquiry being made into the circumstances, and 
there appearing no legal reason why the execution 
of sentence against the said William Kemmler, 
otherwise called John Hort, should not be made, 
the said Court of Oyer and Terminer, holden as 
aforesaid, did thereupon sentence the said William 
Kemmiler, otherwise called John Hort, to suffer the 
punishment of death, to be inflicted by the applica- 
tion of electricity, as provided by the Code of 
Criminal Procedure of the State of New York, 
within the week commencing on Monday, the 24th 
day of June, in the year of our Lord one thousand 
eight hundred and eighty-nine, within the walls of 
Auburn State Prison, or in the yard or enclosure 
thereto adjoining, and that in the meantime he, the 
said William Kemmiler, otherwise called John Hort, 
be removed to and until the infliction of said punish- 
ment be keptin solitary confinement in said Auburn 
State Prison. 

Now, therefore, you are hereby ordered, com- 
manded and required to execute the said sentence 
upon him, the said William Kemmler, otherwise 
called John Hort, upon some day within the week 
commencing on Monday, the 24th day of June, in 
the vear of our Lord one thousand eight hundred 
and eighty-nine, and within the walls of Auburn 
State Prison, or within the yard or enclosure ad- 
joining thereto, by then and there causing to pass 
through the body of him, the said William 
Kemmiler, otherwise called John Hort, a current of 
electricity of sufficient intensity to cause death, and 
that the application of such current of electricity 
be continued until he, the said William Kemmler, 
otherwise called John Hort, be dead. 

Given under my hand and the seal of this 
Court, this 16th day of May, in the 
SEAL] vear of our Lord one thousand eight 
hundred and eighty-nine. 
HENRY A. CHILDS, 
Justice, Supreme Court. 
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BEFORE THE COUNTY JUDGE OF CAYUGA 
COUNTY. 


c 


IN THE MATTER 


of 


The Proceedings upon a Writ of 
Habeas Corpus to inquire into the) 
cause of detention of WHILLIAM 
KEMMLER. 


ce ER A A Rt ete — ee —— ee | 


THe PKopPLe, ete... ex rel. WILLIAM 
KEMMLER 


| 
CHARLES F. Durston, Agent and) 
Warden of Auburn Prison. | 

3 as } 


A writ of habeas corpus having heretofore been 
granted herein by the Honorable Charles C. Dwight, 
a justice of the Supreme Court, directed to Charles 
F. Durston, Agent and Warden of Atburn State 
Prison, requiring him to have the body of said 
William Kemmler, together with the time and cause 
of the imprisonment of said Kemmler, before me at 
the Court House in the City of Auburn, Cayuga 
County, N. Y., on the 18th day of June, 1889; and 
the hearing of the same having been adjourned from 
time to time to the 25th day of June, 1889, and on 
the day last mentioned and at the said Court House 
in the City of Auburn, the said Charles F. Durston, 
such Agent and Warden, having produced said 
Kemmler before me and made return to such writ, 
and such return having been controverted by the 
said William Kemmiler, upon the ground, as al- 
leged, that the sentence and judgment of the Oyer 
and Terminer of Erie County, set forth in the return 
to said writ, as the cause of snch imprisonment were 
unconstitutional and void. 
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34 And an order thereupon having been made by 
me, to wit, on the said 25th day of June, 1889, ap- ' 
pointing Tracy C. Becker, esquire, of the city of | 
Buffalo, attorney at law, a referee to take the testi- e 
mony produced in support of or against the im- 
prisonment or detention of the said William Kemm- 
ler, and to report the same to me with all conveni- 
ent speed, and the said referee having thereupon 
been attended by counsel for the prisoner and by 
counsel for the said agent and warden and for the 
people of the State of New York, and having taken 
such testimony and evidence and made return to 
me of the same, to wit, on the 11th day of Septem- 
ber, 1889. 

35 After reading and filing the petition herein, said 
writ and the return of the said Durston thereto, and 
the evidence and testimony so returned and reported 
to me by the said referee, it appearing therefrom 
that the said William Kemmler is duly and lawfully 
detained in .the custody of the said agent and 
warden of the Auburn State Prison, by virtue of the 
final judgment of a competent tribunal of criminal 
jurisdiction, to wit, a court of Oyer and Terminer 
held in and for the County of Erie, as set forth in 
the return to said writ, and that the term of his 
imprisonment has not expired. 

It is, on motion of the Attorney General, of coun- 
sel for the people and said agent and warden, 

36° ordered, that the said William Kemmler be, and he 
hereby is, remanded to the custody of the said 
agent and warden of the State Prison at Auburn. e 


Ss. EDWIN DAY, 
Cayuga County Judge. 


Dated October the 12th, 1889 
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At a General Term of the Supreme Court 37 
of the State of New York, in and 
for the Fifth Judicial Department, 
held at the Court House in the 
City of Rochester, Monroe County, 
on the Ist day of October, 1889. 


Present : 
Hon. GrorGkE BArRKE, Presiding Justice. 
Hon. CHARLEs C. Dwianrt, } 


Asso. Justices. 
Hon. Franeis A. MACOMBER, { 


Tuk Prorep.ie ex rel WILLIAM KEMM- 
LER, 38 
Appellant. 


0. 


Cuarces F. Durston, Agent and — 
Warden, | 

Respondent. 
il } 

An appeal having been taken from the order 
heretofore made by Hon. S. Edwin Day, County 
Judge of Cayuga County, remanding the relator, 
William Kemmler, to the custody of Charles F. 
Durston, Agent and Warden of Auburn Prison, 
having been brought on for argument at a General 49 
Term of this Court, held in and for the Fifth Judi- 
cial Department of the State of New York, and 
after hearing Hon. W. Bourke Cochran, of counsel 
for the said relator, and Hon. Charles F. Tabor, 
Attorney General, of counsel for the People of the 
State of New York, and Charles F. Durston as 
agent and warden, and due deliberation being had 
thereon, 

It is ordered, That the order made herein be, and 
the same is hereby in all things affirmed. 


40 


41 


42 


1+ 
SUPREME COURT. 


IN THE MATTER 
of 


The Proceedings upon a Writ of 
Habeas Corpus to inquire into the 
detention of WILLIAM KEMMLER. 


The People of the State of New York, 
ex rel. WILLiAM KEMMLER. 
Appellant, 


f). 


CuarLes F. Dursron, Agent and 
Warden of Auburn Prison. 
Respondent. | 


j 
/ 


A writ of habeas corpus having heretofore been 
granted herein by Hon. Charles C. Dwight, a Justice 
ot the Supreme Court, and directed to Charles F. 
Durston, agent and warden of Auburn State 
Prison, requiring him to have the body of William 
Kemmiler, together with the time and cause of 
imprisonment of said Kemmler, before Hon. 8. 
Edwin Day, County Judge of Cayuga County, at 
the Court House in the City of Auburn, Cayuga 
County, N. Y., and the said Charles F. Durston, as 
such agent and warden, having produced said 
Kemmiler before the Hon. 8. Edwin Day, County 
Judge of Cayuga County, in pursuance of the pro- 
visions of said writ, and having made return to 
such writ, and such return having been controverted 
by said William Kemmiler, and an order thereupon 
having been made appointing Tracy C. Becker, of 
the City of Buffalo, attorney and counsellor at law, as 
referee to take the testimony prodneed in support of 
or against the remanding or detention of the said 
William Kemmler: and the said Referee having 


" 
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thereupon been attended by counsel for the 
prisoner and by counsel for the said agent and 
warden and for the People of the State of New 
York, and having taken such testimony and evi- 
dence and made return to the said Hon. 8. Edwin 
Day, County Judge of Cayuga County; and the 
said Hon. 8. Edwin Day, County Judge of Cayuga 
County, upon the return of such testimony and 
evidence, and upon the petition, writ of habeas 
corpus and the return of the said Durston thereto, 
having made an order that the said William 
Kemmler was duly and lawfully detained in the 
custody of the said Durston, as agent and warden 
of the said Auburn State Prison, by reason of the 
final judgment of a competent tribunal of criminal 
jurisdiction, to wit: a Court of Oyer and Terminer 
held in and for the County of Erie, as set forth in 
said writ, and that the term of his imprisonment 
had not expired, and having ordered that the said 
William Kemmler be remanded to the custody of 
the said agent and warden of the State Prison at 
Auburn, which order was entered in the Office of 
the Clerk of the County of Cayuga, on the 14th day 
of October, 1889 ; and an appeal having been taken 
by the said William Kemmler, relator, to the 
General Term of the Supreme Court, Fifth Depart- 
ment, from the order so made and entered as afore- 
said, remanding the relator, William Kemmiler, to 


the custody of the said Charles F. Durston, agent 


and warden of the State Prison at Auburn, and said 
appeal having come on to be heard at a General 
Term of the Supreme Court of the State of New York, 
held inand for the Fifth Judicial Department, at the 
Jourt House in the City of Rochester, Monroe 
County, on the first day of October, 1889, and an 
order having been made by the said General Term 
affirming in all things the order so made from which 
said appeal was taken, as hereinbefore referred to. 
It is, on motion of Charles F. Tabor, Attorney 
General of counsel for the People of the State of 
New York, and for the said Charles F. Durston, as 
agent and warden of the State Prison at Auburn, 
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Ordered, adjudged, decreed and determined, that % 


said order heretofore made in this proceeding by 

the Hon. 8S. Edwin Day, County Judge of the 

county of Cayuga, remanding the said William 
Kemmiler to the custody of the said Charles F. ~ 
Durston, as agent and warden of the Auburn 

State Prison, be, and the same is hereby in all 

things affirmed. 


COURT OF APPEALS. 
State of New York. ss. : 


Pleas inthe Courtof Appeals, held at the 
Capitol, in the City of Albany, on 
the 21st day of March, in the year 
of our Lord one thousand eight 
hundred and ninety, before the 
Judges of said Court. 


Witness—The Hon. Wiitiam C. Rueer, Chief ' 
Judge, presiding. 
GORHAM PARKS, 
Clerk. 
Remittitur, March 22, 1890. 


THE PFOPLE OF THE STATE OF! 
New YorK ex rel. WILLIAM | 
KEMMLER. | 


Appellant, 
against 
CHarues 'F. Durston, Agent and) 


Warden of Auburn State Prison. 
Respondent. 
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Be it remembered that on the 29th day of Jan- 
uary, in the year of our Lord one thousand eight 
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hundred and ninety, William Kemmler, the ap- 49 
pellant in this action, came here into the Court of 
Appeals by Charles S. Hatch, Esq., his attorney, 
and filed in the said Court a notice of appeal and 
return thereto from the judgment of the General 
Term of the Supreme Court of the State of New 
York. 

And Charles F. Durston, agent and warden of 
Auburn Prison, the respondent in said action, after- 
wards appeared in said Court of Appeals by Hon. 
Charles F. Tabor, Attorney-General, his attorney ; 
which said notice of appeal and the return thereto 
filed as aforesaid are hereunto annexed. 

Whereupon, the said Court of Appeals, having 
heard this cause argued by Mr. W. Bourke Coch- 50 
ran, of counsel for the appellant, and Mr. Charles 
F. Tabor, Attorney General, of counsel for the re- 
spondent, and after due deliberation had thereon, 
did order and adjudge that the judgment of the 
General Term of the Supreme Court appealed from 
to this Court be, and the same is hereby in all 
things affirmed. 

And it was also further ordered that the record 
aforesaid and the proceedings in this Court be re- 
mitted to the said Supreme Court, there to be pro- 
ceeded upon according to law. 

Wherefore, it is considered that the said judg- 
ment be in all things affirmed, as aforesaid. 

And hereupon, as well as the Notice of Appeal 51 
and return thereto aforesaid, as the judgment of the 
Court of Appeals as aforesaid, by them given in 
the premises, are by the said Court of Appeals 
remitted unto the Supreme Court of the State of 
New York, before the justices thereof, according 
to the form of the statute in such case made and 
provided, to be enforced according to law, and 
which record now remains in the said Supreme 
Court before the justices thereof, ete. 

GORHAM PARKS, 
Clerk of the Court of Appeals of the State of 
New York. 
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52 Court oF APPEALS, CLERK’S OFFICE, | 
Albany, March 22d, 1890. ( 

I hereby certify that the preceding record con- 
tains a correct transcript of the proceedings in said 
action in the Court of Appeals, with the papers 
originally filed therein, attached thereto. 


GORHAM PARKS, 
Clerk, (1. 8.) 


At a Special Term of the Supreme Court 
of the State of New York, held at 
the Court House in the City of 
Auburn, on the 14th day of April, 

53 LSY0. 


Present: How. Cuaries C. Dwienut, Justice. 


SUPREME COURT. 


' 
j 
' 


IN THE MATTER 


of 


The Proceedings upon a writ of | 
Habeas Corpus to inguire into the | 


detention of WILLIAM KEMMLER. | | 
a ii Seam Som HET Es | i 
eee | | a. 4 | 
The People of the State of New { 
: ; ; 
York ex re/7. WILLIAM KEMMLER. 
Appellant. 


CHARLES F. Durston, Agent and 
Warden of Auburn Prison, 
Respondent. 


On reading and filing the remittitur from the 
Court of Appeals herein, made on the 21st day of 


1 


March, 1890, wherein it was ordered and adjudged 
that the order of the General Term of the Su- 
preme Court appealed from to that Court be, and 
the same was in all things affirmed. 

On motion of Charles F. Tabor, Attorney Gen- 
eral of the State of New York, attorney for the 
respondent, 

It is hereby ordered that the order and judg- 
ment of the Court of Appeals be, and the same 
hereby is made the order and judgment of this 
Court. 
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SUPREME COURT. 
a - pss F me \ 


In THE MATTER 
of 


The Proceedings upon a Writ of 
Habeas Corpus to inquire into the - 
detention of WILLIAM KEMMLER. | 


ThE PEOPLE OF THE STATE OF NEW 
York «x vel. WILLtAM KEMMLER, 
Applts., 


rn. | 


CHARLES F. Durston, Agent and | 
Warden of Auburn Prison, Re- 
spondent. | 


' 


A writ of habeas corpus having heretofore been 
granted herein by Hon. Charles C. Dwight, a Justice 
of the Supreme Court, directed to Charles F. Durs- 
ton, Agent and Warden of Auburn State Prison, re- 
quiring him to have the body of William Kemmler, 
together with the time and cause of imprisonment 
of said Kemmler before Hon. S. Edwin Day, County 
Judge of Cayuga County, at the Court House in the 
City of Auburn, Cayuga County, N. Y., and the 
said Charles -F. Durston, as such agent and war- 
den, having produced said Kemmler before the Hon. 
S. Edwin Day, County Judge of Cayuga County, 
in pursuance of the provisions of said writ, and 
having made return to such writ, such return hav- 
ing been controverted by said William Kemmiler, 
and an order having thereupon been made, appoint- 
ing Tracy C. Becker, of the City of Buffalo, attor- 
ney and counsellor at law, as referee, to take the 
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testimony produced in support of or against the re- 
manding or detention of said _ Kemmler; and the 
said referee having thereupon been attended by 
counsel for the prisoner and by counsel for the said 
agent and warden and for the State of New York, 
and having taken such testimony and evidence and 
made return to the said Hon. 8S. Edwin Day, County 
Judge of Cayuga County, and the said Hon. 8. Edwin 
Day, County Judge of Cayuga County, upon the re- 
turn of such testimony and evidence, upon the peti- 
tion, writ of habeas corpus, and the return of said 
Durston thereto, having made an order that the said 
William Kemmler was duly and lawfully retained 
in the custody of said Durston, as agent and 
warden of said Anburn State Prison, by reason of 
the final judgment of a competent tribunal of crimi- 
nal jurisdiction, to wit: a Court of Over and Ter- 
miner held in and for the County of Erie, as set 
forth in said report, and that the term of his im- 
prisonment had not expired, and having ordered 
that the said William Kemmiler be remanded to the 
custody of the said agent and warden of the State 
Prison at Auburn, which order was entered in the 
office of the Clerk of the County of Cayuga on the 
Mth day of October, 1880, and an appeal having 
been taken by said William Kemmler, relator, to 
the General Term of the Supreme Court of the Fifth 
Department, from the order so made and entered 
as aforesaid, remanding said William Kemmler to 
the custody of said Charles F. Durston, agent and 
warden of the State Prison at Auburn, and said 
appeal having come on to be heard at a General 
Term of the Supreme Court of the State of New 
York, held in and for the Fifth Department, 
at the Court House in the City of Rochester, 
Monroe County, on the first day of October, 
I8s9, and an order having been made by said 
General Term, affirming in all things the order so 
made, from which said appeal was taken as herein- 
before referred to, which order was entered in the 
office of the Clerk of the County of Cayuga on the 
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64 2d day of January, 1890; and an appeal having 


been taken by the said William Kemmler to the 
Court of Appeals of the State of New York from 
the order and judgment of the General Term of 
the Supreme Court, so made as aforesaid, and said 
appeal having come on to be heard by the Court of 
Appeals, and an order having been made by the 
said Court of Appeals affirming in all things the or- 
der so made by the General Term of the Supreme 
Jourt, as aforesaid, and remitting the proceedings 
to this Court, and an order having been made 
herein making the judgment and order of the Court 
o1 Appeals the judgment and order of this Court. 

Now, on motion of Charles F. Tabor, Attorney 
General of the State of New York, of counsel for 
the People of the State of New York and for the 
said Charles F. Durston, agent and warden of the 
State Prison at Auburn ; 

It is ordered, adjudged, decreed and determined 
that the order heretofore made in this proceeding 
by the General Term of the Supreme: Court of the 
Fifth Department of the State of New York, affirm- 
ing in all things the order madein this proceeding 
heretofore by Hon. 8S. Edwin Day, County Judge of 
Cayuga County, remanding the said William 
Kemmiler to the custody of the said Charles F. Dur- 
ston, as agent and warden of the Auburn State 
Prison, as aforesaid, be, and the same is hereby in 
all things affirmed. 
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Supreme Court of the alnited States. 


Ex parte KEMMLER. 


This is a motion for an original writ of habeas 
corpus. 

The petitioner is under sentence of death in the 
Northern District of New York, under a statute of 
New York, which imposes the punishment of death 
by the passing through his body ofa current of elec- 
tricity sufficient, in the opinion of the Warden of 
the State prison, to cause his death, which current 
is to be continued until it kills him; the statute 
also leaves it to the Warden to fix the day and hour 
of his death, and contains other features which he 
here asserts are in violation of the 14th Amendment. 
These features abridge his privileges and immunities 
as a citizen of the United States and deprive him of 
his life without due process of law. 

Judge Wallace has granted a writ, in the emer- 
gency, to afford an opportunity to make this appli- 
cation. The case having been passed upon under 
the State Constitution by the Court of Appeals, it 
is suggested that an original writ here is proper. 

The petition, an affidavit showing the emergency, 
the opinion of the Court of Appeals of New York, 
and the State Statute are herewith submitted. 

ROGER M. SHERMAN, 
Of Counsel for Petitioners. 
May 5, 1890. 
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To the Justices of the Supreme Court of the United 
Slates. 


The petition of William Kemmler respectfully 
shows: 

I. That he is a citizen of the United States, and is 
deprived of his liberty by Charles F. Durston, Agent 
and Warden of Auburn Prison, at Auburn, in the 
said Northern District of New York, who threatens 
and is about to put him, the said Kemmler, to death 
by causing to pass through the body of him, the 
said Kemmler, a current of electricity of sufficient 
intensity, in the opinion of said Durston, to cause 
death: and that he, the said Kemmler, is thus held 
in custody and deprived of his liberty, against his 
will, and in violation of the Constitution of the 
United States. 


Il. The facts concerning the detention of said 
Kemmler and the claim or authority by virtue of 
which he is so detained are as follows: 

He was convicted in the Court of Oyerand Termi- 
ner of the County of Erie, in the State of New 
York, of the crime of murder in the first degree, 
committed March 29, 1888; and a warrant has been 
issued upon the judgment of said conviction to said 
Durston, appointing the week within which sen- 
tence must be executed, commanding said Durston 
to do execution upon some day within said week, 
by causing to pass through the body of him, the 
said William Kemmiler, a current of electricity of 
sufficient intensity to cause death, and that the ap- 
plication of such current of electricity be continued 
until he, the said William Kemmler, be dead. Said 
week expires on the 3d day of May, 1890. 


I1l. The only authority of law, for said sentence 
upon said conviction is a statute of the State of 
New York, Chapter 489 of the laws of 1888, en- 
titled “An act toamend $s 491, 492, 503, 504, 505, 
506, 507. 508.509 of the Code of Criminal Procedure 
in relation to the infliction of the death penalty, and 
to provide means for the infliction of such penalty.” 
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ag: IV. Said statute isin conflict with the Constitu- 7 
tion of the United States in that the punishment 
imposed thereby is cruel and unusual ; and in that, 
thereby, the said State abridges the privileges and 

e immunities of the said Kemmler to be exempt from 
cruel and unusual punishment for crime. 


V. Said statute, moreover, is further in conflict 
with the Constitution of the United States, in that 
the punishment imposed thereby deprives said 

= Kemmler of his life without due process of law ; not 
only in this, that said mode of putting him to death 
is unlawful ; but also in this, that the judicial funce- 
tion of fixing the time of his death is thereby taken 
from the Court and delegated to an executive 8 
officer or some uncertain substitute, upon some un- 
defined and unaccountable cause. 

Your petitioner therefore alleges that the commit- 
ment aforesaid and the detention under the warrant 

| aforesaid, are null, void and of no force or validity 
or and prays that this Honorable Court do forthwith 
issue the writ of habeas corpus to the said Charles 

F. Durston, Agent and Warden asa foresaid, requir- 
ing him to produce the body of said William 
Kemmler, before this Court, at some time to be 
designated in said writ, there to abide what shall 
be awarded by said Court in the premises. 
And at the same time he prays your Hon- 
ors to issue out of said Court the writ of cerfiorari * 
to the Court of Oyer and Terminer of the County 
of Erie and the clerk thereof, commanding it or him 
forthwith to certify to sayl Circuit Court of the 
United States true copies of the indictment, record, 
orders and commitments in said Court remaining, 
under or by virtue of wlrich said William Kemmler 
is now deprived of his liberty, by authority of that 
jourt. 
WILLIAM KEMMLER. 


County of Cayuga, ss.: 


WILLIAM KEMMLER, being duly sworn, says: I 
am the petitioner named in the foregoing petition ; I 
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have read the same and know its contents, and the 


same is true to the best of my knowledge, informa- Fd 
tion and belief. 
WILLIAM KEMMLER. 
Sworn to before me, this | e 
28th day of April, 1890. | 
D. B. McoNeIL, 
Notary Public, 
Cayuga Co. 
> 
IN THE SUPREME COURT OF THE UNITED 
STATES. 
IN THE MATTER 
of 
= 


The Application of WILLIAM KEMM- 
LER for a writ of Aabeas COTPUS, 


STaTE OF NEW YorRK,) _ . 
County of New York. §>"" 

Roger M. SHERMAN, being duly sworn, says: I 
aman attorney and counselor of this Court and 
attorney for William Kemmler, the petitioner, upon 
this application. It appears from his petition, 
herewith, that from the first hour of the week end- 
ing May 3d, 1890, he was in constant and instant 
danger of death, at the hands of the Agent and 
Warden of Auburn Prison in the Northern District 
of New York. In that emergency, and under the 
circumstances hereinafter narrated, the Honorable 
William J. Wallace, the Circuit Judge of the United 
States for the Second Cireuit, on the second day of 
that week, allowed the writ of habeas corpus, upon 
a petition in all substantial respects, like the one 
herewith ; but addressed to the Circuit Court of the 


5 
said District and said writ was thereafter duly com- 
pleted and served, returnable at the next day when 
it could be made returnable, to wit: the third 
Monday in June, at Canandaigua, when and where 
the next stated term of said Circuit Court is to be 
held. 

At the same time Judge Wallace said to me 
in substance that the special circumstances of the 
‘ase were such that the application ought to be 
made directly to the Supreme Court; that the Cir- 
cuit Court ought not to be expected to interpose in 
proceedings which had been litigated through all 
the State Courts, and in effect required to review the 
judgments of the State Courts; and especially when 
its interposition would stay the execution of a sen- 
tence, and possibly result in staying it until the 
next term of the Supreme Court; and it was only 
when it was represented to the judge that Kemmler 
might be executed before an application could be 
made to the Supreme Court that he allowed the writ. 
It was allowed by him upon the condition that an 
application should be made to the, Supreme Court 
with the utmost diligence, and brought to the at- 
tention of the judges, so that they could consider it 
before the adjournment of the term, and in default 
thereof the writ should be vacated. 

Judge Wallace said that he granted the writ 
in the great emergency to save life while a 
fair question was presented for judicial inquiry ; 
but with the understanding that I should mdke such 
an application as the present, and that, if this 
Court should issue its writ, then the writ allowed 
by him should be vacated. 

This application is therefore made accordingly. 

There was no default on my part, or on the part 
of any one associated with me, in a prompt applica 
tion for the writ. ; 

I did not consider myself authorized to make the 
application earlier than April 25th, 1890. | was not 
in any way before that engaged in behalf of the pe- 
titioner, and, while the former counsel in the case 
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16 had been at liberty to apply earlier for such a writ, 


the idea of so doing did not originate with them, 
nor was my application the result. of any determi- 
nation reached by them and transferred, for its exe- 
cution to me. There was no laches on the part of 
anyone now counsel in the case. 

Having now shown that an emergency existed, 
considered by Judge Wallace sufficient to justify 
the issue of the writout of the Circuit Court, without 
prejudice to, and with the purpose of, its being 
supplanted by the writ of this Court ; now to show 
the propriety of this application to speed the cause, 
[ further say: 

The pendency of the question in the Federal 
Courts, in effect, suspends the operation of the law 
for capital punishment for crime in the State of 
New York. 

It also leaves the legislative department of the 
covernment in uncertainty what, if any, changes or 
amendment may be expedient to be enacted in that 
law. This uncertainty is not lessened by the 
principle of the decision in the State Courts, under 
the State Constitution. It was adjudged, in effect, 
solely, that the question whether the Legislature 
had violated the Constitution was a question ex- 
clusively for the determination of the Legislature, 
unless if appeared upon the face of the statute that 
punishment Known judicially to the Courts to be 
cruel as well as unusual were imposed; that they 
could not receive evidence upon that point. 

Il annex a copy of the opinion of the Court of 
Appeals. 

The question is here presented to the Federal 
Courts under the Eighth Amendment to the Con- 
stitution of the United States, upon a claim thatthe 
limited privilege or immunity of this citizen, there- 
under, to be exempt from cruel and unusual 
punishment for crime, is, by the Fourteenth Amend- 
ment, extended and protected from encroachments 
by the State. 

It is further claimed that, even if the Eighth 
Amendment has no original or derived application, 
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and merely by the operation of the Fourteenth 19 

sd Amendment alone, he may be by this Court preserved 
in life until the State of New York shall deprive 
him of it by ‘‘due process of law,’’ despite the 
sentence under which he is now confined. 

e If this is not a federal question under the Eighth 

Amendment, yet the petitioner presses upon the 
Court that a State law violates the Fourteenth 
Amendment which deprives him of life without 
‘‘due process of law.’ He insists that this statute 
does this : 


1. By imposing a punishment which inflicts a 
painful death, and is beyond all question unusual. 99 


2. By leaving to the discretion, absolute and un- 
controlled, of an executive officer, one not to be 
presumed an expert, to determine the intensity of 
the electric current which shall be passed through 
this petitioner; the conditions under which 
it shall be applied ; and only prescribing for his 
guidance that he shall continue the current selected 
by him until it kills, provided a week shall suffice 
for that purpose. 


3. By leaving to the warden the power and duty 
to determine the day of the petitioner's death, in- 21 
stead of a day being fixed by the Court. 

4. By the prowisions for solitary confinement in 
addition to the death penalty. 


5. By the provisions withholding knowledge of 
the period of his life from the petitioner until the 
moment of his destruction. ‘ 


6. By the prohibition ef a truthful report by the 
press of the execution, which deprives the criminal 
of a safeguard against cruel punishment. 
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essential features of the common law intended by 


7. Because it is a substantial departure from the 


the Fourteenth Amendment to be preserved, 


ROGER M. SHERMAN. 


Sworn to before me, this | 
3d day of May, 1890. | 
EMILE BENEVILLE, 
Notary Public, 
i. =. | N. 7. Co. 


COURT OF APPEALS. 


Tink PEoruie ex re/. WILLIAM 
KEMMLER, 
Appellant, 


Coarues. F. Durston, Agent and 
Warden of Auburn Prison, 
Respondent. 


O’Brien, J.:—The respondent is the Agent and 
Warden of the State Prison of Auburn, and the rela- 
tor, being in his custody, applied for a writ of 
habeas corpus to inquire into the cause of detention 
which was made returnable by the officer granting 
it before the County Judge of Cayuga County. The 
relator in his petition for the writ stated that the 
cause or pretense of the imprisonment complained 
of was that after his indictment and trial for the 
erime of murder in the first degree and his convic- 
tion thereof in the Court of Oyerand Terminer he 
was sentenced by that Court to undergo a cruel and 
unusual punishment for that crime, contrary to the 
Constitution of this State and of the United States, 
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and was threatened with deprivation of life without 
due process of law by reason of such illegal sentence 
and judgment of the Court. The writ was daly 
served upon the respondent, who made return there- 
to that he detained the relator in his custddy as 
Agent and Warden of the prison by virtue of the 
judgment of the Court of Oyer and Terminer, held 
in the County of Erie, whereby the relator was duly 
convicted of the crime of murder in the first degree, 
und also by virtue. of a warrant duly delivered to 
him under the hand and seal of a justice of the Su- 
preme Court presiding at the said Court of Over and 
Terminer where the relator was convicted, which re- 
cited the indictment, trial, conviction and sentence 
of the relator and directed the respondent to carry 
the same into effect in these words: ‘* Now, there- 
fore, you are hereby ordered, commanded and re- 
quired to execute said sentence upon him, the said 
William Kemmler, otherwise called John Hort, 
upon some day within the week commencing on 
Monday, the 24th day of June, in the year of our 
Lord one thousand eight hundred and eighty-nine, 
and within the walls of Auburn State Prison, or 
within the yard or enclosure adjoining thereto, by 
then and there causing to pass through the body of 
him. the said William Kemmler, otherwise called 
John Hort, a current of electricity of sufficient in- 
tensity to cause death, and that the application of 
such current of electricity be continued until he, 
the said William Kemmler, otherwise called John 
Hort, be dead.” 

This command and direction to the Warden was in 
accordance with the sentence actually passed upon 
the relator after conviction in these words: ‘* The 
sentence of the Court is, that within the week com- 
mencing on Monday, the twenty-fourth day of June, 
in the year of our Lord, one thousand eight hundred 
and eighty-nine, and within the walls of Auburn 
State Prison, or within the yard or enclosure adjoin- 
ing thereto, the defendant suffer the punishment of 
death, to be inflicted by the application of electri- 
city, as provided by the Code of Criminal Procedure 
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98 of the State of New York, and that in the meantime 
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the defendant be removed to, and until the inflic- 
tion of such punishment be kept in solitary confine- 
ment in said Auburn State Prison.” 

On the return day of the writ, the relator and the 
respondent appeared by counsel before the County 
Judge, and by agreement of counsel the production 
of the relator, pursuant to the command of the writ, 
was waived. Counsel for the relator then offered to 
prove that the infliction of the penalty named in 
the sentence, namely, death by the application of 
electricity, is a cruel and unusual — punish- 
ment within the meaning of the Constitution, 
and cannot therefore be lawfully inflicted. The 
attorney-general objected, on the ground 
that the Court had no authority to take 
proof in regard to the constitutionality of the 
Statute. This objection was overruled by the 
County Judge, and the counsel for the respective 
parties agreed that a referee be appointed for the 
purpose of taking the testimony in pursuance of 
the offer. 

In this way a mass of testimony was given upon 
both sides, certified by the referee to the County 
Judge, and embraced in the extended record before 
us. The result was, that after a hearing upon the re- 
port of the referee, the County Judge dismissed the 
writ, and remanded the relator to the custody of the 
respondent. “When it appeared from the return of 
the respondent that he detained the relator in cus- 
tody under and by virture of the judgment of a 
court of competent jurisdiction, wherein the relator 


_ was convicted of murder, it was the duty of the 


County Judge to dismiss the writ and remand the 
relator to the custody of the Agent and Warden of 
the prison, unless it could be shown that the Court 
of Oyer and Terminer was without jurisdiction to 
pass the sentence which it did. 

People ex rel. Fry v. The Warden, ete., 

100 N. Y., 20. 
People ex rel. Tweed v. Liscomb, 60 7d., 
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It is not denied that the Court had such jurisdic- 
tion, providing that the Legislature had power un- 
der the Constitution to enact Chap. 489 of the Laws 
of 1888, entitled ‘‘ An Act to amend §§ 491, 492, 503, 
504, 505, 506, 507, 508, 509 of the Code of Criminal 
procedure in relation to the infliction of the death 
penalty, and to provide means for the infliction of 
such penalty.’ Prior to the passage of this statute, 
the punishment by death in every case was to be 
inflicted by hanging the convict by the neck until 
he was dead. This provision of law was changed 
by the amendments of the Code above referred to, and 
now this section (505) reads as follows: ‘* The pun- 
ishment of death must in every case be inflicted by 
causing to pass through the body of the convict a 
current of electricity of sufficient intensity to cause 
death, and the application of such current must be 
continued until such convict is dead.” 

The only question involved in this appeal is 
whether this enactment is in confliet with the pro- 
vision of the State Constitution which forbids the 
infliction of ernel and unusual punishment. Const. 
Art. 1, $5. This provision was borrowed from the 
English Statute, passed in the first year of the reign 
of William and Mary, being Chap. 2 of the Statutes 
of that year, entitled “ An Act declaring the rights 
and liberties of the subject, and settling the sueces- 
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sion of the Crown,” usually known as the Bill of 33 


Rights. It enacts, anong other things, that ‘‘ ex- 
cessive bail ought not to be required, nor excessive 
fines imposed, nor cruel and unusual punishment 
inflicted.’ When this Statute was made part of the 
Constitution of the United States, the word “ shall”’ 
wus substituted for the word ‘* ought,’ and in this 
form it first appears in the Constitution of this 
State, adopted in 1846. It is not very clear whether 
the provision as it stands in our Constitution was 
intended as an admonition to the Legislature and 
the judiciary, or as a restraint upon legislation in- 
flicting punishment for criminal offenses. When 
the statute referred to was enacted in England, it 
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was not intended as a check upon the power of Par- 
liament to prescribe such punishment for crime as 
it considered proper. Its enactment did not change 
any Jaw then existing, nor did it mitigate the harsh- 
ness of criminal punishments in that country, for 
more than half a century after it appeared on the 
Statute book, a long catalogue of offenses were pun- 
ishable by death, many of which were not visited 
with that extreme penalty before the Bill of Rights 
was passed. 

2 Shars. Blackstone’s Com., Chap. 33, 

p. 440. 


The history of the times in which this provision 
assumed the form of a law shows that it was, after 
all, intended to be little more than a declaration of 
the rights of the subject. The English people were 
about to place upon the throne, made vacant by 
revolution, a foreign prince, whose life had been 
spent in military pursuits, rather than in the study 
of constitutional principles and the limitations of 
power as then understood in the country he was to 
govern, This was considered a favorable opportu- 
nity to enact, in the solemn form of a Statute, a de- 
claration of the principles upon which the people 
desired the government to be conducted. But what- 
ever the purpose of this Statute was in the country 
where it originated, we think that its presence in 
the Constitution of this State confers power upon the 
Courts io declare void legislative acts prescribing 
punishments for crime, in fact cruel and unusual. 
This is the power that is invoked against the 
amendments to the Code of Criminal Procedure 
above referred to, by the learned counsel for the 
relator, In an argnment addressed to us_ in- 
teresting on account of its great political and 
scientific research. We entertain no doubt in 
regard to the power of the Legislature to change 
the manner of inflicting the penalty of death. The 
general power of the Legislature over crimes, and 
its power to define and punish the crime of murder, 
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is not and cannot be disputed. The Amendments 
prescribed no new punishment for this offense. 
The punishment now, as before, is death. The 
only change made is in the mode of carrying out 
the sentence. The infliction of the death penalty in 
any manner must necessarily be accompanied with, 
what might be considered in this age, some degree 
of cruelty, and it is resorted to only because it is 
considered necessary for the protection of society. 
The act, on its face, does not provide for any other 
or additional punishment. 

In behalf of the relator this legislation is assailed 
in no other way than by attempting to show that 
the new mode of carrying out adeath sentence sub- 
jects the person convicted to the possible risk of 
torture and unnecessary pain. This argument 
would apply with equal force to any untried method 
of execution, and when carried to its logical results, 
would prohibit the enforcement of the death pen- 
alty atall. Every act of the Legislature must be 
presumed to be in harmony with the fundamental 
law until the contrary is clearly made to ap.- 
pear. Metropolitan Board of Excise v. Barrie, 34 
N. Y., 666, 668; The People ». Briggs, 50 7d., 553, 
558; The People +. Home Ins. Co., 92 id., 328, 344 ; 
The People v. Albertson, 55 7d., 50, 54; The People 
v. Gillson, 109 id., 389, 397; 16 N. Y. State Rep., 
185: The People +. King, 110 N. Y., 418; 18 
N. Y. State Rep., 353. If it cannot be made 
to appear that a law is in conflict with the Consti- 
tution by argument, deduced from the language of 
the law itself or from matters of which a court can 
take judicial notice, then the act must stand. The 
testimony of expert or other witnesses is not ad- 
missible to show that in carrying out a law enacted 
by the Legislature some provision of the Constitution 
may possibly be violated. 


The People -. Albertson. supra. 
The People 7. Draper, 15 N. Y., 532. 
Matter of N. Y. Elev. R. R. Co., 70 


id.. 327. 


By i 


3Y 


40 


4] 


14 


If the act upon its face is not in conflict with the 
Constitution, then extraneous proof cannot be used 
tocondemn it. The history and origin of the enact- 
ment we are now considering may very properly be 
referred to to test its validity, and ascertain its true 
intent and proper interpretation. It has been. said 
that courts will place themselves in the situation of 
the Legislature, and by ascertaining the necessity 
and probable objects of the passage of a law, give 
effect to it, if possible, according to the intention 
of the law makers, when that can be done without 
violating any constitutional provisions. 


People r. The Supervisors, 48 N. ¥.. 180. 


Chapter 352 of the Laws of 1886, entitled ** An 
Act to authorize the appointment of a commission 
to investigate and report to the Legislature the most 
humane and approved method of carrying into 
effect the sentence of death in capital cases,’ pro- 
vided for the appointment of a commission consist- 
ing of three eminent citizens, who were named 
therein, and required them to investigate and report 
to the Legislature on or before the 4th Tuesday of 
January, 1887, the most humane and practical 
method known to modern science of carrying Into 
effect the sentence of death in capital cases. 

To enable this commission to make its investiga- 
tion most thorough, the Legislature extended the 
time for it to report for a year longer by Chapter 7 
of the Laws of 1887. This commission early in the 
legislative session of ISSS8 made its report, accoMm- 
panied with a proposed bill, which the Legislature 
afterward, and during the same session, enacted, 
and this isthe Statute which is now attacked in be- 
half of the relator as an unauthorized expression of 
the legislative will. The Legislature proceeded to 
change the mode of executing the sentence of death 
with care and caution and unusual deliberation. It 
would be a strange result indeed if it could now be 
held that its efforts to devise a more humane 
method of carrving out the sentence of death in 
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capital cases have culminated in the enactment of a 
law in conflict with the provisions of the Constita- 
tion prohibiting cruel and unusual punishments. 
Whether the use of electricity as an agency for pro- 
ducing death constituted a more humane method of 
executing the judgment of the Court in capital 
causes, Was a question for the determination of the 
Legislature. It was a question peculiarly within its 
province, and the means at its command for ascer 
taining whether such a mode of producing death in- 
volved cruelty, within the meaning of the constitu- 
tional prohibition, were certainly as satisfactory 
and reliable as any that are consistent with the 
limited functions of an Appellate Court. The de- 
termination of the Legislature of this question is 
conclusive upon this Court. The amendment to the 
Code of Criminal Procedure changing the mode of 
inflicting the death penalty does not upon its face, 
nor in its general purpose and intent, violate any 
provision of the Constitution. The testimony taken 
bv the referee, while not available to impeach the 
validity of the legislation, may, we think, be re- 
garded as a valuable collection of facts and opinions 
touching the use of electricity as ‘a means of produc- 
ing death, and for that reason as part of the argu- 
ment for the relator, but nothing more. 

We have examined this testimony and can find 
but little in it to warrant the belief that this new 
mode of execution is cruel, within the meaning of 
the Constitution, though it is certainly unusual. 
On the contrary, we agree with the Court below that 
it removes every reasonable doubt that the applica- 
tion of electricity to the vital parts of the human 
body, under such conditions, and in the manner 
contemplated by the Statute, must result in instan- 
tuneous, and consequently in painless death. 

The order appealed from should be affirmed. 

All concur. 
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Chapter 489. 


An Act to amend sections four hundred and 
ninety-one, four hundred and ninety-two, five hun- 
dred and three, five hundred and four, five hundred 
and five, five hundred and six, five hundred and 
seven, five hundred and eight, and five hundred 
and nine of the Code of Criminal Procedure, rela- 
tive to the infliction of the death penalty, approved 
by the Governor, June 4th, 1888. Passed, three- 
fifths being present. The people of the State of 
New York, represented in Senate and Assembly do 
enact as follows: 


Section 1.—Section four hundred and ninety-one 
of the Code of Criminal Procedure of the State of 
New York is hereby amended so as to read as 
follows : 

$491. When a defendant is sentenced to the pun- 
ishment of death, the judge or judges holding the 
Court at which the conviction takes place, or a 
majority of them, of whom the judge presiding 
must be one, must make out, sign and deliver to 
the Sheriff of the County, a warrant stating the 
conviction and sentence, and appointing the week 
within which sentence must be executed. Said 
warrant must be directed to the Agent and Warden 
of the State Prison of this State designated by law 
as the place of confinement for convicts sentenced 
to imprisonment in a State Prison in the judicial 
district wherein such conviction has taken place, 
commanding such Agent and Warden to do execu- 
tion of the sentence upon some day within the week 
thus appointed. Within ten days after the issuing 
of such warrant, the said Sheriff must deliver the 
defendant, together with the warrant, to the Agent 
and Warden of the State Prison therein named. 
‘rom the time of said delivery to the said Agent 
and Warden, until the infliction of the punishment 
of death upon him, unless he shall be lawfully dis- 
charged from such imprisonment, the said defend- 
ant shall be kept in solitary confinement at said 
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State Prison, and no person shall be allowed access 
without an order of the Court, except the officers of 
the prison, his counsel, his physician, a priest or 
minister of religion, if he shall desire one, and the 
members of his family. 


$ 2. Section four hundred and ninety-two of said 
Code of Criminal Procedure is hereby amended so 
as to read as follows:. 


$ 492. The week so appointed mus. begin not less 
than four weeks and not more than eight weeks 
after the sentence. The time of the execution 
within said week shall be left to the discretion of 
the Agent and Warden to whom the warrant is 
directed ; but no previous announcement of the 
day or hour of the execution shall be made, except 
to the persons who shall be invited or permitted to 
be present at said execution, as hereinafter pro- 
vided. 


$3. Section five hundred and three of said Code 
of Criminal Procedure is hereby amended so as to 
read as follows: ) 


$503. Whenever, for any reason other than 
insanity or pregnancy, a defendant sentenced to 
the punishment of death has not been executed 
pursuant to the sentence at the time specified, 
thereby, and the sentence or judgment inflicting the 
punishment stands in full foree, the Court of 
Appeals or a judge thereof, or the Supreme Court 
or a Justice thereof, upon application by the 
Attorney General or of the District Attorney of the 
county where the conviction was had, must make 
an order directed to the Agent and Warden or 
other officer in whose custody said defendant may 
be, commanding him to bring the convict before 
the Court of Appeals or a General Term of the 
Supreme Court in the department, or a term of tlie 
Court of Oyer and Terminer in the county where 
the conviction was had. If the defendant be at 
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52 large, a warrant may be issued by the Court of 
Appeals or a Judge thereof, or by the Supreme 
Court or a Justice thereof, directing any Sheriff or 
other officer to bring the defendant before the Court 
of Appeals or the Supreme Court at a General Term 
thereof, or before a term of the Court of Oyer and 
Terminer in that county. 


£4. Section tive hundred and four of said Code 
of Criminal Procedure is hereby amended so as to 
read as follows: 


$ 504. Upon the defendant being brought before 

the Court, it must inquire into the circumstances, 

53 and if no legal reason exists against the execution 

of the sentence, it must issue its warrant to the 

Agent and Warden of the State Prison mentioned 

in the original warrant and sentence under the 

hands of the judge or judges or a majority of them, 

of whom the judge presiding must be one, com- 

manding the said Agent and Warden to do execn- 

tion of the sentence during the week appointed 

therein. The warrant must be obeyed by the Agent 

and Warden accordingly. The time of the execution 

within said week shall be left to the discretion of the 

Agent and Warden, to whom the warrant is directed, 

but no previous announcement of the day or hour of 

04 the execution shall be made, except to the persons 

who shall be invited or permitted to be present at 
said execution as hereinafter provided. 


<5, Section tive hundred and five of said Code of 4 
Criminal Procedure is hereby amended soas to read 
as follows: 
$505. The punishment of death must in every 
case be inflicted by causing to pass through the 
body of the convict a current of electricity of sut- 
ficient intensity to cause death and the application 
of such current must be continued until such con- 
vict is dead. 
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Criminal Procedure is hereby amended so as to read 
as follows: 


$ 506. The punishment of death must be inflicted 
within the walls of the State Prison designated in 
the warrant or within the yard or inclosure adjoin- 
ing thereto. 
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$7. Section five hundred and seven of said Code 
of Criminal Procedure is hereby amended so as to 
read as follows: 


$ 507. It is the duty of the Agentand Warden to 
be present at the execution and to invite the pres- 
ence by at least three days’ previous notice, of a 
Justice of the Supreme Court, the District Attor- 
ney and the Sheriff of the county wherein the con- 
viction was had, together with two physicians and 
twelve reputable citizens of full age, to be selected 


by said Agent and Warden. Such Agent and War-’ 


den must, at the request of the criminal, permit 
such ministers of the Gospel, priests or clergymen 
of any religious denomination, not exceeding two, 
to be present at the execution, and, in addition to 
the persons designated above, he may also appoint 
seven assistants or Deputy Sheriffs who may attend 
the execution. He shall permit no other person to 
be present at such execution except those desig- 
nated in this section. Immediately after the exe- 
cutiona post mortem examination of the body of the 
convict shall be made by the physicians present at 
the execution and their report in writing stating 
the nature of the examination so made by them 
shall be annexed to the certificate hereinafter men- 
tioned and filed therewith. After such post mov- 
‘em examination the body, unless claimed by some 
relative or relatives of the person so executed, shall 
be interred in the graveyard or cemetery attached 
to the prison with a sufficient quantity of quick 
lime to consume such body without delay, and no 
religious or other services shall be held over the re- 


$6. Section five hundred and six of said Code of 55 
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58 mains after such execution, except within the walls 
of the prison where said execution took place, and 
only in the presence of the officers of said prison, 
the person conducting said services and immediate 
family and relatives of said deceased prisoner. No 
account of the details of any such execution be- 
yond the statement of the fact that such convict 
was on the day in question duly executed according 
to law at the prison shall be published in any news- 
paper. 

Any person who shall violate or omit to comply 
with any provision of this section shall be guilty 


> 


of a misdemeanor. 


AY <8. Seetion five hundred and eight of said Code 
of Criminal Procedure is hereby amended so as to 
read as follows: 


£508. The Agent and Warden attending the exe- 
cution must prepare and sign a certificate setting ° 
forth the time and place thereof, and that the 
convict was then and there executed in conformity < 
to the sentence of the Court and the provisions of ee 
this Code, and must procure such certificate to be 
signed by all persons present and witnessing the 
execution. He must cause the certificate, together 
with the certificate of the post morlfem examination 
mentioned in the preceding section and annexed 
G0 thereto, to be filed within ten days after the execu- 
tion, in the office of the clerk of the county in 
which the conviction was had. 


fe 


$9. Section five hundred and nine of said Code 
of Criminal Procedure is hereby amended so as to 
read as follows: 


$ 509. In case of the disability from illness or 
other sufficient cause of the Agent and Warden to 
whom the death warrant is directed, to be present 
and execute said warrant, it shall be the duty of 
the principal keeper of said prison, or such officer of e 
said prison as may be designated by the Superin- | 
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tendent of State Prisons, to execute the said war- 
rant, and perform all the other duties by this Act 
imposed upon said Agent and Warden. 


$10. Nothing contained in any provision of this 
Act applies toa crime committed at any time before 
the day when this Act takes place. Such crime 
must be punished according to the provisions of law 
existing when it was committed, in the same man- 
ner as if this Act had not been passed ; and the pro- 
visions of law for the infliction of the penalty of 
death upon convicted criminals, in existence on the 
day prior to the passage of this Act, are continued 
in existence and applicable to all crimes pun- 
ishable by death, which have been or ma'y be com- 
mitted before the time when this Act takes effect. 
A crime punishable by death committed after the 
beginning Of the day when this Act takes 
effect, must be punished according to the provi- 
sions of this Act, and not otherwise. 


$11. All Acts and parts oi Acts inconsistent with 
the provisions of this Act are hereby. repealed. 


$12. This Act shall take effect on the first day of 
January, one thousand eight hundred and eighty- 
nine, and shall apply to all convictions for crimes 
punishable by death committed on or after that 
cate, 
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IN THE SUPREME COURT OF THE UNITED STATES, 


THE PEOPLE OF THE STATE OF NEW YORK, e2 red. 
WILLIAM KEMMLER, 
Plaintiffs in Error, 


vs. 
CHARLES F. DURSTON, AGrent AND WARDEN OF AUBURN 


Prison, 
Defendant in Error. 


ARGUMENT FOR PLAINTIFFS ON MOTION FOR A WRIT OF ERROR. 


ROGER M. SHERMAN, 
Of Counsel for Plaintiff in Error, 
140 NASSAU STREET, 
New York. 
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In the Supreme Court of the United States, 


a : . - ————— 


THE PEOPLE OF THE STATE OF NEW 
YorK upon the relation of WILL- 

: [AM KEMMLER, 

Plaintiff in Error, 


against 


CnarLes F. Durston, Agent and 
Warden of Auburn Prison, 
Defendant in Error. 


Motion for a Writ of Error. Brief 
for Plaintiffs in Error. 


STATEMENT. 


The relator is under sentence of death, pursuant 
to Chapter 489, New York Lawsof 1888. His pun- 
ishment is directed to be inflicted by the warden of 
Auburn Prison, whois commanded, upon some day, 
in his discretion, within a week fixed by the Court, 
which he is not to divulge beforehand to the pris- 
oner, to cause to pass through the body of the con- 
vict a current of electricity of sufficient intensity to 
cause death, and to continue the application of such 
current until the convict is dead. 

The proceedings below were taken by petition for 
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In the Supreme Court of the United States 


THE PEOPLE OF THE STATE oF NEW 


YorRK upon the relation of WILL- 
ae 1AM KEMMLER, 
3 Plaintiff in Error, 
> i - 
“a } against 
ce , 
os Cuarites F. Durston, Agent and 
‘2 Warden of Auburn Prison, 
a. | Defendant in Error. 
“2 


Motion for a Writ of Error. Brief 
for Plaintiffs in Error. 


STATEMENT. 


The relator is under sentence of death, pursuant 
to Chapter 489, New York Lawsof 1888. His pun- 
ishment is directed to be inflicted by the warden of 
Auburn Prison, whois commanded, upon some day, 
in his discretion, within a week fixed by the Court, 
which he is not to divulge beforehand to the pris- 
oner, to cause to pass through the body of the con- 
vict a current of electricity of sufficient intensity to 
cause death, and to continne the application of such 
current until the convict is dead. 

The proceedings below were taken by petition for 


2 
the writ of habeas corpus. The Court of Appeals 
of New York has decided adversely to his conten- 
tion that the statute and the proceedings thereunder 
are in conflict with the 14th amendment to the Con- 
stitution of the United States. The statute below, 
in addition to the new mode of execution, requires 
that the convict be kept in solitary confinement, 
and takes from the Court the power to fix the day 
of execution and contides it within the limit of a 
week, to the discretion of the warden of the prison. 

The Courts below held that immunity of citizens 
of the United States from cruel and unusual pun- 
ishment for crime was not, under any circumstances, 
within the protection of the Federal Constitution 
(Return on Appeal, fols. 4217, 4270). 

The motion for this writ was first addressed to 
Mr. Justice Blatchford. It is now made here by 
leave of the Court. 


ARGUMENT. 
I. 


Contention now is limited to the inquiry whether 
a Federal question was made and decided below ; 
and whether the decision of that question below is 
so plainly right as not to require argument. 

Weassume, with entire confidence, that the deter- 
mination of questions which the decisions of this 
Court have left open, will not be reached in this 
‘ase upon the present motion, but upon the return 
to the writ and in due course of law. 


Spies 7. Illinois, 123 U. S., 164. 


II. 


The decision below, sustaining the statute, neces- 
sarily involved an adjudication that it was not a 
violation of the Federal Constitution. 


Spencer +. Merchant, 125 U. S., 352. 


The 14th amendment, section 1, provides that 
‘*no State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive 
any person of life, liberty or property withont due 
process of law.” 


III. 


[t is here insisted that ‘‘due process of law”’ to 
deprive a person of his life extends to the depriva- 
tion, the end; and excludes ** cruel and unusual pun- 
ishment.”’ 


IV. 


The question is, further, made that this statute 
abridges the privileges and immunities of citizens of 
the United States because a cruel and unusual pun- 
ishment for crime is thereby imposed. 

It is insisted that immunity from such punish- 
ment is a privilege of citizens of the United States 
which no State law can abridge. 


4 
V. 


The first inquiry then is whether in the mode 
of execution, or in the imposition of solitary confine- 
ment, or in the delegation of the judicial function 
of fixing the day of death, this statute prescribes 


. 


‘*due process of law.’ 


W ynehamer +. People, 13 N. Y., 378, Comstock, | 
* : 
‘“To say, as has been suggested, that ‘ the law of 
the land or due process of law’ may mean the very 
act of legislation which deprives the citizen of his 
rights, privileges or property would lead to a simple 
absurdity. The Constitution would then mean that 
no person shall be deprived of his property or rights 
unless the Legislature shall pass a law to effectuate 


the wrong ; and this would be throwing the restraint : ° 
entirely away.”’ = 


In Davidson vo. New Orleans, 96 U. 8., 101, 102, 
104, this Court said, Miller, /. : 


‘It must be confessed that the constitutional 
meaning or value of the phrase ‘due process of law’ 
remains to-day without that satisfactory precision 
of definition which judicial decisions have given to 
nearly all the other guarantees of personal rights 
found in the constitutions of the several States and 
of the United States. 

“When in the year of grace, 1866, there is placed 
in the Constitution of the United States a declara- 
tion that ‘no State shall deprive any person of life, 
liberty or property without due process of law,’ can 
a State make anything due process of law, which 
by its own legislation it chooses to declare such ? 
To affirm this is to hold that the prohibiton to the 
States is of no avail, or has no application where the 
invasion of private rights is effected under the 
form of State legislation.”’ 


‘* There is wisdom, we think, in the ascertaining of 


- 
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the intent and application of such an important 
phrase in the Federal Constitution, by the gradual 
process of judicial inclusion and exclusion, as the 
cases presented for decision shallrequire, with the 
reasoning on which such decisions may be 
founded.”’ 

We regard this announcement from this Court as 

: an invitation to us in this case to seek this writ of 
. error. 

In contending that a serious question exists, we 
have light from other decisions and expressions in 
this Court. 

Thus in Murray’s Lessee +. Hoboken Land and 
Improvement Co., 18 How., 276, 277, this Court says, 
Curtis, /. : 

‘To what principles then, are we to resort to 
ascertain whether this process, enacted by Congress, 
is due process? ‘To this the answer must be two- 

= fold. We must examine the Constitution itself, to 
8 see whether this process be in conflict with any of 
its provisions. If not found to be so, we must look 
to these settled usages and modes of proceeding ex- 
isting in the common and statute law of England, 
before the emigration of our ancestors and which 
are shown not to have been unsuited to their civil 
and political condition by having been acted upon 
by them after the settlement of this country.”’ 

In The Slaughter House Cases, 16 Wall, 118, Mr. 
Justice Field speaks of the expression ‘‘ due pro- 
cess of law” as a declaration of the personal privi- 
leges and immunities of citizens, ‘‘above all, and 
including almost all the rest.’’ 

Wharton says of the prohibition of cruel and un- 
usual punishment in the Federal Constitution: 
‘*The constitutional provision in this respect has 
been held not to apply to State Courts. Its prin- 
ciple, however, must be considered as part of the 
common law of each State.”’ 


3 Wharton’s Crim. Law, Sec. 3405. 


Due process of law then exre/udes crnel and un- 
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usual punishment. We are, happily, able to present 
an affirmative and ‘‘inclusive” proposition upon 
the second test stated by Mr. Justice Curtis. 

The Courts of the State of New York had occa- 
sion in 1863 to resort to the common law to punish 
the crime of murder ; the existing statute prescribing 
the punishment having been declared unconstitu- 
tional. The decision in that case was that the Re- 
vised Statutes which prescribed execution by hang- 
ing by the neck until death, and which had been 
repealed, were merely declaratory of the common 
law ; that such punishment did not rest upon the 
statute for its authority ; that the bill of rights pre- 
served only that punishment and such was ‘‘due 
process of law’’ in that State. 


Done v. People, 5 Parker's Crim. Rep., 
382-388. 
Lowenberg vo. People, 27 N. Y., 342. 


[It may be, consistently with the constitutional 
limitation, that matters of administrative and reme- 
dial process may be changed from time to time; 
certainly no declaration of right expressly pre- 
serves an indictment or precludes the use of an in- 
formation, as a mode of procedure in criminal cases. 

The case of punishment, however, is not of minor 
consequence, Punishment is the ultimate purpose 
of all prosecutions for crime. That ultimate and 
final object to which-all tends, cannot be relegated 
to the subordinate category of remedial process. 
If there is anything upon which the expression 
‘due process of law’’ operates in criminal cases, 
assuredly it is the last step in the course of pro- 
cedure: the process which deprives the person of 
life. 


Vi. 


In the next place it is open to contention in this 
court, that the provision of the Fourteenth Amend- 
ment, which forbids a State to make or enforce any 
law which shall abridge the privileges or immuni- 
ties of citizens of the United States, isa prohibition 
to the State to impose cruel and unusual punish- 
ment. 

In Spies ». Illinois, 123 U. 8.. 131, 166, this 
contention was plainly made, and in the opinion it 
is thus dealt with : 

Waite, C. J/.: ‘It was contended, however, in 
argument, that, ‘though originally the first ten 
amendments were adopted as limitations on Federal 
power, yet in so far as they secure and recognize 
fundamental rights—common law rights—of the 
man, they make them privileges and immunities of 
the man as a citizen of the United States, and can- 
not now be abridged bya State uncer the Fourteenth 
Amendment.’ In other words, while the ten amend- 
ments, as limitations on power only apply to 
the Federal government and not to the States, yet 
in so far as they declare or recognize rights of 
persons, these rights are theirs as citizens of the 
United States, and the Fourteenth Amendment as to 
such rights limits State power, as the ten amend- 
ments had limited Federal power.”’ 

aa %, & “k a * % we % * 

‘* Before considering whether the Constitution of 
the United States has the effect which is claimed, 
itis proper to inquire whether the Federal ques- 
tions relied on in fact do arise on the face of this 
record.” 

This contention, then, was there disposed of by 
this Court, as in the various ‘other cases since fhe 
Slaughter House cases, by deciding expressly or in 
effect, that the occasion had not yet arisen for its 
decision. 

It is now clearly presented upon a negation of 
the proposition by the State Courts. 


Shouldit not be decided in due course upon the 
record and not upon the refusal to entertain the 
question, as one of serious importance ? 

It is a question of the gravest importance. We 
submit that the 14th amendment changed this gov- 
ernment from aconfederacy of States to a Sovereign 
Nation; that it substituted for the illusions of State 
rights the clear conception of a sovereign allegiance 
and protection ;a conception which demands a gov- 
ernment willing and able to protect its citizens from 
all iliicit enroachments upon their lives, their lib- 
erty and their property. If that clause contains no 
definition and enumeration of the privileges and 
immunities of citizens, it is because its words are 
of import too broad and comprehensive to omit 
any such, whether these enumerated in the declara- 
tion of rights or of rights which existed before. 

The 8th amendment is referred to not as a source 
of privilege conferred thereby and for that reason 
subject to the restrictions of the donor. It must 
not be forgotten that it is a solemn recognition of 
rights which existed before. 

As was said in Strauder ». West Virginia, 100 
U. S., 307, Strong, J.: : 

‘*The words of the amendment it is true are pro- 
hibitory, but they contain a necessary implication 
of a positive immunity or right.”’ 

As was said in Brown v. Board, 50 Miss. 487: 

‘* Property is older than governments and constitu- 
tions. The right to life, liberty and property was 
not conferred by society. ‘The highest obligation of 
government is to defend and protect persons in their 
enjoyment. For centuries the inviolability of 
person and property against unusual and extraordi- 
nary invasions of power has been the birthright of 
British subjects. From their Magna Charta the 
principle has been transcribed into the American 
Constitutions.’ 


2 Kent Com.. 6.8. 


Immunity from eruel and unusual punishment 
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belongs of right to the citizens of all free govern- 
ments. The right to life is a fundamental right and 
is subject to the control of society, for the preven- 
tion of crime ; not for the infliction of torture. 

If the earlier amendments which respect personal 
rights are not fundamental privileges of freemen, 
they are out of place in the fundamental law of the 
nation. 

The argument is obsolete which rests upon the 
distinction between citizens of the States—the pecu- 
liar power and duty of States to conserve their per- 
sonal rights ; and citizens of the United States, with 
limited, doubtful and subordinate privileges. 

The war and the 14th amendment have inverted 
all this. Citizenship in the Unionis made the prim- 
ary and paramount citizenship; allegiance to the 
Government of the United States of loftier obliga- 
tion. Citizenship of the State is secondary and sub- 
ordinate and State allegiance is of minor obligation. 

Thusin the Slaughter House cases, 16 Wall, 95, 
112, it is said: : 

‘‘A citizen of a State is now only a citizen of the 
United States residing in a State.” . 

“ Citizenship of the United States is the primary 
citizenship; State citizenship is secondary and 
derivative, depending upon citizenship of the United 
States.” 

Can the Government which demands paramount 
allegiance deny its protection to its citizens in their 
fundamental rights, against the encroachments of 
the subordinate State ¢ 

The demands of this twofold allegiance may con- 
flict. In that case beyond all question that Govern- 
ment will be really supreme which fulfills the first 
duty of Government and in return for entire allegi- 
ance gives full protection to its citizens against all 
enemies. 
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VII. 


If, then, it be open to contention in this Court 
that either as a privilege or immunity thereby pro- 
tected, or as due process of law thereby preserved, 
the 14th amendment prohibits the infliction by a 
State of cruel and unusual punishment for crime, 
we come to the assertion that this statute of New 
York does impose such punishment. 

What is cruel and unusual punishment for the 
crime of murder ¢ 

This question has been resolved in the Courts be- 
low upon a plain fallacy. 

The assumption there has been that ‘‘ eruel”’ is a 
term of comparative degrees, that it admits of com- 
parisonas: cruel, more crueland most cruel; or cruel, 
less cruel and least cruel. The State Courts hold 
that the answer to the question depends upon acom- 
parison of the proposed punishment with the old ; 
and that the degree of pain intlicted is the standard 
to be applied. 

We contend that the infliction of death is abso- 
lutely cruel and that its infliction by unusual means 
completes the act denounced. 

Death is cruel, and its infliction by the electric 
force is unusual. 

The constitutional provision is without force if it 
can be disposed of pon considerations of the degree 
of suffering, or upon the opinion upon that subject 
of any legislative body or court whatever. 

The principle of construction involved is the same 
as in the case of an ex post Jucto law, where it is 
contended that a statute after the fact adds to the 
burden of punishment or alters the situation of the 
accused to his disadvantage. That is,the construction 
must be that which will give full security to the 
constitutional limitation, not on paper, but in effeet. 

In such a case in New York the Court of Appeals 
asserts the principle for which we contend. 


Shepherd rv. People, 25 N. Y., 406, 414. 


a, - 


a, - 


1] 


Sutherland, /.: ‘‘If you do not hold a law pun- 
ishing an act in a different manner than it was 
punishable when committed, to be ex post facto, ir- 
respective of the question whether the new punish- 
ment is or is not more merciful or lenient, you will 
leave it to the discretion of the Legislature and of 
judges to say whether the new punishment is or is 
not more mercifulor lenient than the old; and such 
a construction of the constitutional prohibition 
would impair its valne and certainty of protection. 

x x % % “* * * “ 

‘It is plain then that the moral or philosophical 
disquisition as to whether imprisonment for life at 
hard labor is better or more desirable or less severe 
than death has really nothing to do with the 
question. 

If it should be held that the Act of 1860 merely 
diminished the punishment with which the prison- 
ers crime was punishable when committed, because 
imprisonment for life at hard labor is generally con- 
sidered a more lenient punishment than death or 
one which the criminal would prefer to suffer, then 
it could be held that a law changing the punish- 
ment of an act from imprisonment for a certain 
number of days or months to a fine, or from a cer- 
tain number of stripes to imjfrisonment fora certain 
number of days, was not ex post facto, because the 
Court might think the new punishment more lenient 
than the old, or that the criminal would prefer to 
suffer the new punishment. 

x oe 4 “ * * % x 

‘*The question whether the law is ez post facto is 
thus left to judicial discretion ; for a decision of the 
question must depend upon the opinion of judges 
as towhether the new punishment is more severe 
than the old, or whether the new punishment would 
or would not generally be preferred by criminals to 
the old. The construction of constitutional limita- 
tions should be left as little as possible to either 
legislative or judicial discretion.” 
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A departure from the plain language of the Con- 
stitution in this case has led the Courts below into 
the very absurdity thus pointed out. The Courts 
accepted the principle of decision to be an inquiry 
into the relative pain imilicted in executions by 
hanging and by the electrical energy. Conceiving 
the inquiry to be one of fact, they accepted from 
the Legislature its determination of that question ; 
and held that the Courts were thereby concluded. 
The Courts, they asserted, could not entertain proof 
that the new mode of punishment would inevitably 
inflict the greatest tortures ever conceived by man. 

The result is that unless the law reveal in terms 
a purpose to evade the Constitution, the Court is 
bound by the declaration which the Legislature 
makes as toits own intentions ; and that declaration 
stands in place of the facts to the contrary. 

Due force cannot be given to the words of the 
Constitution, but by the construction of the word 
‘cruel’ as an absolute one. 

If the meaning were that only less painful pun- 
ishments should be substituted for those applied in 
1789, the word ‘‘ unusual’ is unnecessary and out 
of place. 

The fact is that hanging was not retained because 
it was not cruel, but because it was not also un- 
usual. It was not the purpose of the bill of rights 
to open the door to any other death penalty. The 
prohibition of ‘**more cruel’? punishment would 
have admitted a question and have instituted a com- 
parison between hanging and the various obsolete 
modes of execution ; no doubt advocates could be 
found for any of them. 

The declaration of rights, therefore, declared that 
if a punishment which is cruel, is also unusual, 
then no matter how cruel, or whether more or less 
painful than hanging, it shall never be imposed. 


a 
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VIII. 


The question here has been decided by a declara- 
tion that the Courts had no power to decide it. 
Whatever may be the rule in the Court of Appeals 
of New York, it is well settled that this Court does 
not sit to register the decision of a State Legislature 
upon the question whether its enactments conflict 
with the Federal Constitution. The inquiry is here 
original and independent, without regard to legis- 
lative forms. 

Ohio L. and T. Co.. 7. Debolt, 16 How, 
432, 455. 

Pease vr. Peck, 18 How., 595. 

Jefferson Bank v. Skelley, 1 Black., 436. 

Butz v. City of Muscatine, 8 Wall, 582. 

Douglass r. County of Pike, 101 U. S., 
687. 

Burgess o. Seligman, 107 U. 8., 33. 

Louisville & N. R. Co. +. Palmer, 109 
U. S., 256. ‘ 

Grenada County rv. Brogden, ‘112 U. S., 
269. 


In Pease vr. Peck, 18 How., 595, this Court said : 

“ There are many dic/a to be found in our decis- 
ions averring that the Courts of the United States 
are bound to follow the decisions of the State Courts 
on the construction of their laws. But although 
this may be a correct, yet a rather strong, expres- 
sion of a general rule, it cannot be received as the 
enunication of a maxim of universal application. 
Accordingly our reports furnish many cases of ex- 
ception to it. 


oe ob 


a ~ a of. 
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‘When the decisions of a State Court are not con- 
sistent we do not feel bound to follow the last, if it 
is contrary to our own eonvictions : and much 
more is this the case when, after a long course of 
consistent decisions, some new light suddenly 
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springs up o7 an excited public opinion has elicited 
new doctrines subversive of former safe precedent, 
# t it * + % 

‘*Parties who, by the Constitution and laws of 
the United States have a right to have their contro- 
versies decided in their tribunal, have a right to de- 
mand the unbiased judgment of the Court.” 

The principle of decision, adopted by the State 
Courts in this case, is in conflict with the long 
array of cases in that State asserting the independ- 
ence of the judiciary in constitutional questions. 

In Louisville Co. 7. Palmer, 109 U. S., 256, this 
Court held that the decision by the State Courts as 
to whether there existed a valid contract which it 
was Claimed a State Statute had impaired, was not 
binding on this Court; but that this question, 
although it involved a construction of State con- 
stitutions and laws, and was ordinarily exclusively 
of State cognizance, would be decided here as an 
original one, and independently of the decision of 
the State Court. 

So here the question what in the State of New 
York is a cruel and unusual punishment for the 
crime of murder is one of Federal cognizance under 
the 14th amendment, although it involve the con- 
struction of the State Constitution and this Court is 
at liberty to differ from the Court of Appeals there- 
Mpolk. 


IX. 


Before referring to the subject matter and effect of 
the electrical provisions in the New York statute 
we now submit the particular application of the 14th 
amendment to the features of solitary confinement 
and to the diseretion devolved upon the warden to 


fix the day of death with its attendant incidents of 


secrecy. 


. 
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The condition of the law respecting solitary con- 
finements has been fully stated in the opinion of 
this Court in 

Ex parte Medley, 


at the present term. It appears therefrom that 
such punishment has been in the name of humanity 
abandoned. 

Thus it is said : 

Miller, /.: ‘* Thirty or forty years ago the whole 
subject attracted the general public attention and 
its main feature of solitary confinement was found 
to be too severe. * * * In Great Britain, as in 
other countries, public sentiment revolted against 
this severity, and by the Statute 6 and 7 William 
[V., Ch. 30, the additional punishment of solitary 
confinement was repealed. 

“: + * % ~ 

‘* The solitary confinement to which the prisoner 
was subjected by the statute of Colorado of 1889,”’ 
(which is in this respect identical with this New 
York Statute), ‘‘was an additional punishment of 
the most important and painful character.” 

At the adoption of the 14th amendment in 1866, 
solitary confinement was no part of the punishment 
for murder in the State of New York. 


B. 


In respect of the time of execution, while we con- 
cede that at common law, not only the hour but the 
day of death was no part of the sentence, but was 
left to the discretion of the sheriff; the law was 
changed by the Revised Statutes of New York, and 
when the 14th amendment was adopted, the law re- 
quired that the warrant for execution should specify 
the time thereof. N. Y. Rev. St., Part IV., Ch. 1, 
Title 1, See. 24. 

This requirement was held to be something 
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more than mere remedial or administrative process; 
and the change which delegates this power and 
duty of the Court to the warden of the State Prison 
is thus characterized by this Court in 


Her parle Ve dley. 


Miller, ./.- 

‘‘ Tt is obvious that it confers upon the warden of 
the Penitentiary a power which had theretofore been 
solely confided to the Court ; and is, therefore, a de- 
parcure from the law as it stood when the crime 
was committed.” 

As well might a judgment authorize the sheriff to 
levy $5,000 or 810,000 in his discretion. 

The difference would be in favor of the judgment 
leaving the amount to the sheriff; for no judicial 
duty or responsibility compares in gravity with 
that of sentencing a human being to death. 

No tolerable answer can be based upon the con- 
sideration that the discretion is only for a week. 
There is no difference in principle between a week 
and a year, or ten years. 

The former law, leaving to the sheriff to fix the 
hour in a day apyointed by the Court proceeded 
upon an entirely different principle : 


1. The law takes no accourt of the parts ofa day, 
and such a sentence was to a day certain. 


2. This discretion left a necessary margin of time 
for preparation and unforeseen emergencies. 


This iaw on the contrary is part of a policy to 
shroud in mystery the most solemn and important 
function that society can perform ; it encroaches 
upon the essential and fundamental principles of 
our common law. The case would be only more 
strikingly illegal, but not in principle different, if 
the trial itself, and all its incidents were made an 
executive function and likewise, secret and beyond 
the comments of the press. 
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Now, therefore, in respect to these provisions, 
we submit that the effect of the Fourteenth Amend- 
ment was to fix the law as it was in 1866, and to 
prohibit any change by the States which, being 
cruel, was then unusual, or which was not of the 
nature of mere remedial and administrative process. 

The adoption of the Fifth Amendment to the 
Federal Constitution fixed “due process of law ” 
for the Federal government within limits as it then 
existed. 


Murray Lessee 7. Hoboben Co., supra. 


So the Fourteenth Amendment, in 1866, fixed 
‘‘cdue process of law” for the States as then settled 
and existing in their common and statute law. 

The provisions of the New York statute for 
solitary confinement, and which conceal the day of 
death from the prisoner and leave it to the warden, 
are, therefore, not to be sustained by the common 
law, but are in violation of the Fourteenth amend- 
ment. 


X. 


Finally as to the question as to the comparative 
humanity of the electric force and the rope. 

In this inquiry the Courts below took a great 
mass of testimony of scientific men; of practical 
electricians ; of persons who had received lightning 
strokes and the force of shocks artificially generated 
by dynamos. 

The Court below refused to consider the evidence, 
on the ground that the Courts could not, upon a 
question of fact, reverse the decision of the Lezis- 
lature. 

But if it be once conceded that the Legislature 
may institute an inquiry into the relative torture of 
the two modes of execution, and thereupon deter- 
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mine that the electric force causes less physical 
suffering than the rope, it must be either that the 
Courts can follow and disapprove the legislative in- 
quiry, or that the Legislature has, by the form of 
its enactment, evaded all judicial restraints upon 
the violation of the Constitution. 

The plaintiff contends that this statute, by the 
inexorable logic of science, is shown to inflict tor- 
ture. It isa grim irony in the Court to reply: the 
Legislature has investigated the question, and, with 
a profession of humane amendment of the law, 
has decided to the contrary. 

There was once before in history such a conflict. 

At Rome in February, 1633, the Ecclesiastical law 
declared that the earth did not revolve around the 
sun. Centuries have passed since that condemna- 
tion of Galileo made memorable the ignorance of the 
tribunal which pronounced it. But now Science sits 
on the bench and her learning is part of judical 
knowledge. 

This is a question of science and therefore a ques- 
tion of law. 

The Court will take judical notice of the effect of 
this statute for it involves a Jaw of nature. When 
a Court will take judical notice, it will inform itself 
at its discretion. It was proper to give proof ad- 
dressed to this discretion : 


Stephens’ Digest of the Law of Evidence, 
article 58, subd. 11. 

United States 7. Teschmaker, 22 How.., 
302, 403. 

Wacner’s Case, 61 Me., 178. 

McKinnon ¢. Bliss, 21 N. 


217. 


Y.. 206, 213. 


The whole matter, instead of being dealt with by 
the law is devolved upon the unregulated discretion 
of the keeper of a prison. The law does not require 
him to be Mr. Edison, or Prof. Bell, or Mr. Westing- 
house or Prof. Tyndall, or any other famous elee- 
trician. He may, consistently with any mandate of 
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the law, be without scientific attainments, without 
any capacity to determine, intelligently, between 
conflicting scientific claims. See fol. 4038-4042. 


Therefore, he may determine in his discretion 
that he will begin, on the first hour of the week, by 
the application of a current of say 400 volts. If 
that current does not immediately kill, it must in- 
evitably torture the victim (fol. 701-711 ). 

Nevertheless the law gives the warden no dis- 
cretion but to continue that current until it does 
kill; provided only, that it kills in a week. 

There is scientific authority for the contention 
that 400 volts will kill. 


Return on appeal (fol. 269). 


But the probability upon the evidence is that it 
will kill only by searching the secret places of life 
and torturing them beyond the endurance of vital- 
ity ; and that life will finally be given up as the 
result of pain. 

Upon this evidence it appears that: the witnesses 
for the defendant agree that the successful applica- 
tion of this force involves scientific attainments of 
great skill (fol. 1535 ). 

The machines and instruments used involve great 
care in their construction and application (fols. 1105, 
1182). 

No result contemplated by the statute can be 
reached with any certainty whatsoever, but under 
the best scientific conditions. 

The prisoner is thus subjected to the risk of tor- 
ture; and, unless the best scientfic conditions 
chance to be adopted by the warden, to the abso- 
lute certainty of torture. 


Return on appeal (fols. 91, 147, 151, 260, 
262, 263, 267, 206, 323, 344, 345, 348, 
382, 462, 466, 479, 482, 420, 496, 508, 
1119, 1772 to 1848, 2325, 2335, 1591, 
2084, 2728, 3908, 3895, 4018, 3742, 4227, 
4249, 1753 ef seq., 1774 et seq., 1864 et 


ee ome " a on “ « 
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SEY. 19038 ¢f SCG]., 2001 ef SEY... 2914 et 
SEQ. 3300 ef Sse Wis 2325 ef $éeq.: ( Roek- 
well’s x-n.) to 2395, 3695 ef seq., 3623 el 
SEY... 3623 ef seq. Ol "3 ef Seq. 


A law which authorized the warden to go into the 
convict’s cell with a rope at any time within a fixed 
week aud secretly put him to death with it, would 
not leave to him more, no not so much, of what 
shonld by “ due process of law’’ be part of the ju- 
dicial sentence; than this burden of experiment 
thus unloaded by the Legislature upon the prison 
keeper, leaves to him. 

As well might the law direct the convict to be 
executed by the attraction of gravitation. The 
direction of electricity embraces no narrower field. 
[ts instruments present difficulties which would not 
in the other case, exist. 

The warden might hang the convict by his heels 
until he died: or he might tie him hand and foot 
and leave him to die of terror and exhaustion; or 
he might garote him; he might cast him down 
from a height; or he might, as some savages 
do, after binding him, twist the bonds tighter and 
tighter until the wretch perished. 

How is such a law different in principle from 
this ¢ 

If the warden thinks that 400 volts are enough, 
although all the experts whom the Court might 
regard as fit to speak, say that such current would 
be mere torture, what power exists, under this 
statute to prevent the warden from using such acur- 
rent, and using it fora week, if necessary, until it 
kills ¢ 

But from general criticism we come to particulars. 
In the very language of the statute ‘ta current of 
electricity’ is a figure of speech. Even as such it 
does not describe what is proposed to be done under 
this law in this case. ‘*Current” implies con- 
tinuity ; and the statute itself commands that the 
current shall be continued until the convict is dead. 
But the testimony of the chief expert for the State 
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of New York, Harold P. Brown, who has been 
employed to furnish the machines (fols. 36-43), 
shows that no continuous current is known that 
will cause death (fol. 147). 

Although the statute is thus so repugnant that it 
cannot be enforced*Mr. Brown has assumed to fol® 
low the supposed intention of the statute and has 
supplied to the State Westinghonse dynamos of a 
maximum capacity of 1,050 volts, with which to 
generate a force which is the very reverse of a con- 
tinuous current (fols. 37-46, 55, 454, 455, 510, 550, 
567, 568, 574, 567-568). That dynamo remittently 
reverses the direction of the foree and inflicts a 
series of shocks (fols. 594). Not electricity, but 
these shocks are relied upon to kill this plaintiff 
(fols. 151, 260, 348). 

Thus the prescription of the Legislature is so un- 
scientific and opposed to the natural law, that in 
order to enforce its surmised intention, its language 
is made nugatory and senseless. - The miscalled 
“alternating current’ is not a current and its ap- 
plication is an infinitely repeated application and 
discontinuance of the “current” (fol. 594). We 
tind, moreover, in the practical effects of a statute 
thus repugnant and absurd, violence done to the first 
principles of the natural law. It is established that 
human beings, as well as animals, vary in their 
susceptibility to the electric influence (fols. 49, 50, 
62. 72. 131, 135, 139, 160, 161, 167, 189, 198, 200, 284, 
318, 425, 503, 5658, 565, 566, 581-584, 1054, 1269, 
1615-1673). 

Thus the evidence presents many instances of 
persons struck by lightning under apparently the 
same conditions, some of whom were killed and 
others escaped with comparatively slight injuries 
(fols. 462, 463, 466, 542, 560, 720-746). 

It presents instances of men killed by contact 
with electric wires conveying high potentials ; while 
others under apparently the same conditions, were 
only burned, shocked or otherwise injured (fols. 91, 
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262, .63, 206, 344, 345, 462-466, 505, 556, 933, 1267, 
1772-1843). 

In cases of death no traces have been left to re- 
veal the cause of death (fols. 233-257, 753, 1009, 
1O10, 1108), 

Whether death is caused by some subtle influence 
peculiar to electricity, or by shock, or by polari- 
zation of the blood, or by disruption of the nerves 
and fibres no one can tell. 

Return on appeal, fols. 151, 260, 348, 3742, 3895, 
4018. 

It is the universal testimony that unless death at 
once results, the force inflicts anguish beyond 
description. 

It is said that the sufferer will be carbonized (fols. 
§14, 543-550, ), 

Or as the burning is not mere contact with heat, 
but is a chemical combustion along the line of the 
force, the convict would be mummified (fols. 751 


Others assert that the straining of the nerves is 
such as to disrupt their fibre and rend even the 
minute blood-vessels (fol. 260), 

A feature of uncertainty which cannot be too 
much emphasized proceeds from a phenomenon of 
this foree. Electricity does not tlow through a 
wire or conductor as water flows through the inside 
of a pipe. 

On the contrary, a so called ‘‘conductor”’’ is a 
substance which acts as the axisof theforee. Elec- 
tricity takes a direction along the surface of a con- 
dnetor, and it is the office of insulation to keep it 
upon that surface (fols. 76, 77, 386, 546-549, 


Now it is proposed to place a human body ina 
circuit of electricity, and to combat the natural law 
that the force will pass by upon the surface, and to 
compel it to penetrate and attack a vital part (fols. 
62, 544, 549). 

Violence is done to the natural law in the means 
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adopted to this end. The Court can see that in all 
probability the result will disappoint expectation 
and insure torture. First, it is proposed to ascer- 
tain the resistance of the body to be overcome, by 
the application of a Wheatstone bridge with a few 
cells of battery (fols. 55, 158, 221, 335, 443, 445, 537, 
558, 539, ). 

The W heatstone bridge is an instrument of known 
and conceded precision in measuring the resistance 
of metals. J/bid. 

But the practical tests disclosed by the evidence 
show that its application to human beings clearly 
produces this result. The electricity thus conveyed 
to the human body immediately attracts to the sur- 
face the saline fluids and moistens the skin, thus 
reducing the resistance (fols. 167, 1054, 1079, 1082, 
1243, 1321 ). 

This is so marked that the second test in a few 
seconds almost always shows a great reduction of 
resistance. lbid. 

The importance of determining the resistance is 
apparent when it is stated that the resistance of 
human beings varies between different persons, 
from less than 1,000 ohms to 550,000 ohms (fols. 
1615-1673). 

[t also varies greatly in the same person at differ- 
ent times. Nothing is known of the causes of this 
variation (fols 72, 189, 198, 200,453, 1630, 1631, ). 


There is an experiment with a dog at the Edison 
laboratory, in evidence, where its resistance was 
twice measured at 200,000 ohms (fol. 49, 

No oe at their command could kill that 
dog (fols. 318 ). 

It is an eas law that it requires one volt of 
electric foree to impart sufficient energy to each 
ampere to overcome one ohm of resistance (fols. 


158, 155. ) 
The dynamo supplied for this execution was of a 
apacity of 1,050 volts (fol. AY 2677. 2.7% ). 
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Its operation beyond that limit was uncertain and 


dangerous (fol: « ¢ L609 ). 
Its capacity in amperes was Reet € amperes 
(fol. GFS. FPeZ7 Z ) 


it therefore was adequate to overcome a resist- 
ance of 34 650-ohms. ; There is absolutely no cer- 
tainty that this plaintiff” s resistance at the time of 
execution would not be far in excess of the capacity 
of this machine fol, ). 

We challenge our opponents to point out any 
evidence which establishes that this plaintiff's re- 
sistance at the time of execution could not be more 
than 40,000 ohms. Again, to avoid the burning at 
the point of contact of the electrodes it is proposed 
to remove the hair from the head (fol. . 

To remove the surface oils with a caustie liquid 
(fol. /?&--). 

And to keep the place of contact constantly moist- 
ened with wet sponges, adequately wet to resist the 
drying effect of the intense heat for a considerable 
time (fol. PaaS 20 ). 

This willindubitably moisten the surf ice for some 
distance from the contact (fols. 372-379, 560-559), 


“a 


A wet electrode connected with the positive pole 
of the cirenit is TO he applied re the head and 
treht electrode with the negative pole to the base of 


the spinal column (fol. ). 
The first plan was to attach the negative pole to 
the feet (fol. ) ? ). 


This has been abandone a. 

The resistance of the skull is very great. Witha 
thick bone greater, of course, than with a thin 
bone (fols, 923, 1224). 

Now under all these conditions, if a ‘‘current”’ of 
electricity were continuously applied to this plain- 
tiff (that is, a continuous current), it would be dif- 
fused over his surface; the result would undoubt- 
edly be that, to an extent, the man would become 
part of the circuit; that he would not be instantly 
killed ; that as that part of the cireuit with most 
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resistance, he would supply the place of a carbon 
filament in the circuit of an incandescent light; 
upon his skin would be limited the friction and 
heat of the circuit; he would be cremated from the 
surface in (fols. 514, 415, 543, 544, 546, 549 ). 


If this torture were to be inflicted at the stake, 
would there be any question of its unconstitution- 


ality % 
In the same conditions if an insufficient ‘‘ alter- 


nating current ’’ were applied the skull would resist 
the shocks and the force would be diffused over the 
surface with the same result; but with the added 
torture of remittent shocks. 

Mr. Edison tells us how he placed the sciatic 
nerve of a frog’s leg in connection with a tele- 
graphie circuit between New York and Washington, 
and of the violent contortions with the interrupted 
current which enabled him to read the messages 
with the jump of the frog. | 


Return on Appeal, fol. 2517. 


Some idea may thus be gathered of the hamane 
results that are likely to follow the operation of 
this statute. 


XI. 


Whether under the statute and in seientifie hands 
the contemplated experiment would be suecessful 
or not; yet it has been proved in this case, and the 
Court will upon this proof take judicial notice, that 
the State of New York is so enforcing its statute as 
in all human probability to torture the plaintiff 
(fols. 180, 271, 381, 468, 469, 501, 527, 528, 558, 597, 
1491-14909, 1620) ). 

As an independent proposition addressed to the 
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particular case, this plaintiff is entitled to the pro- 
tection of the Federat Constitution. 

In Hx porte Virginia, 100 U. S. 347, this Court 
said : 

‘The constitutional provision must mean no 
agency of the State, or of the officers or agents by 
whom its powers are executed * * * as he 
acts in the name of and for the State, and is clothed 
witi the State’s power his act is that of the State.’’ 

The State of New York by its agent is in this case 
upon the weight of the evidence about to deprive 
this plaintiff of his life by a eruel and unusnal 
punishment and without due process of law. The 
Court of Appeals has not concluded this Court by 
its decision upon that fact, but has refused to con- 
sider the proofs for want of power. 

This isa penal statute. It commands the agent to 
use a current which can be continued; because it 
commands him to continue it until death. He is 
about in contravention of that statute to usea force 
which is the reverse of this preseription. He is 
about to use it with circumstances which in other 
respects violate the conditions which the law as 
declared by the Courts below contemplates. 

The possibility, under the law, of sucha result 
condemns it : 


U.S. o. Reese, 92 U. 8., 214, 221. 


‘A penal statute which is in general language, 
broad enough to cover wrongful acts, without as 
well as within the constitutional jurisdiction, can- 
not be limited by judicial construction so as to 
make it operate only on that which Congress may 
rightfully prohibit and punish.”’ 

U.S. ». Harris, 106 U. 8., 629, 642. 

Baldwin 7. Franks, 120 U.38., at p. 636. 

Trade Mark Cases, 100 U.S., 82, 98, 99. 

Hartung rv. The People, 22 N. Y., at p. 
106, 
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‘‘As both parts may be inflicted and as the 

— convict is under this law exposed to the double 

| infliction, it is within the definitions an ex post 
Facto \aw.”’ 


XII. 


We have thus shown that there are Federal ques- 
tions in this record which, at least, should not pass 
into the accepted and settled law of this country by 
a denial of the writ of error under the principle laid 
down in | 

Spies v. Jllinois. 


XIII. 


In conclusion, we refer to the fact that a humane, 
eminent and learned Judge of the Cireuit Court of 
the United States, well aware of the unsettled con- 
dition of several questions herein involved, has held, 
by the granting of a writ of habeas corpus to this 
plaintiff in error, under circumstances of exceptional 
delicacy and humanity, that, at least, a proper case 
is presented for judicial consideration. 

We confidently believe that he will not receive 
the unmerited rebuke of a decision by this Court 
that there is no serious Federal question in this 
record. 


The writ of error should be granted, 


RoGcer M. SHERMAN, 
Of Counsel for PHf. in Error. 
140 Nassau street, 
New York. 


W ASHINGTON, May 19, 1890, 
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THE PEOPLE ex rev. WILLIAM KEMMLER 
against 


CHARLES F. DURSTON, AGenr anp WARDEN OF 


AUBURN PRISON. 


IN RE THE Perition or WILLIAM KEMMLER ror a 
Writ oF ErRRor. 


STATEMENT. 


It is understood and, therefore. assumed that this applica- 
tion is made for the purpose of obtaining a writ of error to 
review the judgment of the Court of Appeals in the above- 
entitled matter. The judgment of the Court of Appeals 
affirmed the judgment of the General Term of the Supreme 
Court of the Fifth Department, which latter judgment 
affirmed the order of the county judge dismissing the writ 
allowed by Mr. Justice Dwight, and remanding the said 
William Kemmler to the custody of the Agent and Warden of 
the State Prison at Auburn. 

The petition for the writ appears at page 1027 of the 
record; the warrant under which the prisoner was held 
appears at page 1029; the writ at page 1031; the return of 
the agent and warden at page 1032: the judgment-roll upon 
conviction appears at pages 1035-42; the proceedings before 
the county judge upon the return day of the writ appear at 
pages 1044-46 ; the order of the county judge dismissing the 
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writ, 1051-52; opinion of the county judge, 1055-68 ; opinion 
of Dwight, Justice, at General Term, at pages 1069-81. 

Upon the arraignment of the prisoner after his conviction, 
being asked “if he had any legal cause to show why 
‘* judgment shonld not now he pronounced against him,’ 
saith ‘**No.’’ (Fol. 4159 ) 

Upon the return of the writ of habeas corpus before the 
county judge, the prisoner's attorneys offered to prove “ that 


‘* the infliction of the penalty named in the sentence, that is to 


‘say, the passing of an electrical current through the body of 


‘said William Kemmler (in whose behalf the Aabeas COTpPUus 
‘* has been allowed), is a cruel and unusual punishment, within 
‘the meaning of the Constitution, and it cannot, therefore, be 
‘lawfully inflicted, and to establish the facts upon which the 
‘court could pass as to the character of the penalty. The 
‘* Attorney-General objected to the taking of testimony as to 
‘*the constitutionality of this law, on the ground that the 
‘court has no authority to take such proof. The objection 
‘““was thereupon overruled, and the Attorney-General 
‘‘excepted.”’ (See folios 4166-68. ) 

The statute drawn in question by this writ of habeas corpus 
is chapter 489 of the Laws of 1°88, and is entitled “An act 
“to amend sections 491, 492, 508, 504, 505, 506, 507, 508. 509 
‘‘of the Code of Criminal Procedure, relative to the infliction 
‘fof the death penalty. and to provide means for the inflie- 
‘* tion of such penalty.”’ 

The first step which led to the enactment of this law was a 
statement contained in the annual message of the Governor 
of the State of New York, transmitted to the Legislature 
January 6, 1885, and was as follows: “The present mode of 
‘executing criminals by hanging has come down to us from 
‘** the dark ages, and it may well be questioned whether the 


‘“science of the present day cannot provide a means for 


‘*taking the life of such as are condemned to die in a less 
‘‘barbarous manner. I commend this suggestion to the 
‘* consideration of the Legislature.” 

Presumably, in pursuance of this suggestion, the Legisla- 
ture of 1886, by chapter 352, appointed a committee, consist- 
ing of Elbridge T. Gerry, of New York ; Dr. A. P. Southwick, 
of Buffalo, and Matthew Hale, of Albany, ‘to investigate 
‘‘and report to the Legislature of the State of New York, on 
‘‘or before the fourth Tuesday of January, 1887, the most 
‘‘humane and practical method known to modern science of 
‘carrying into effect the sentence of death in capital cases.” 

By chapter 7 of the Laws of 1887 the time for making the 
report by this commission was extended to the fourth Tues- 
day of January, 188s. 

The committee reported, within the time provided by this 
statute, in favor of execution by electricity, and accompanied 
their report with a bill, which was enacted and became chap- 
ter 48) of the Laws of 188s. 


The material changes made to the former statutes were: 


First. The amendment to section 505, which provided as 
follows: “The punishment of death must in every case be 
“inflicted by causing to pass through the body of the convict 
“a current of electricity of sufficient intensity to cause death, 
“and the application of such current must be continued until 
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“such convict Is dead 


Second. The next material change was the amendment to 
section 491, and consisted in providing for a warrant stating 
the conviction and sentence, and appointing the week within 
which sentence must be executed, and was to be directed to 
the agent and warden, commanding him to do execution 
upon some day within the week thus appointed. The war- 


rant was to be delivered to the sheriff, and within ten days 
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after the issuing of said warrant the sheriff was to deliver the 
convict, together with the warrant, to the agent and warden 
of the prison therein named, and from the time of the delivery 
aforesaid until the infliction of the punishment ‘* the defend 
“aut shall be kept in solitary confinement at said State prison, 
“and no person shall be allowed access to him, except the 
‘officers of the prison, his counsel, his physician, a priest or 
“minister of religion, if he shall desire One, and the members 


‘of his family.’ 


Third. By the amendment to section 495 the time of execu- 
tion within the week was left to the discretion of the agent 
and warden; and by amendment to section 506 the prisoner is 
to be executed within the walls or enclosure of the State 


prison. 


Fourth. By the amendment to section D7 the execution of 


the warrant was made the duty of the agent and warden. 


Fifth. By the amendment to section 509 it was provided 
‘* nothing contained in any provision of this act applies toa 
crime committed at any time before the day when this act 
tukes effect. Such crime must be punished according to the 
provisions of law existing when it was committed,” which 
provisions are continued for that purpose. It is further pro- 
vided by the same section: ‘*A crime, punishable by death, 
committed after the beginning of the day when this act takes 
effect, must be punished according to the provisions of this 
act, and not otherwise.’ It was further provided in this sec- 
tion that the act should take effect on the Ist day of January, 
1889, and all inconsistent acts are thereby repealed. 

By section 4, article 5 of the Constitution of this State, 
provision is made for the appointment of a superintendent of 
State prisons and the appointment of an agent and warden. 


The superintendent is to have “the management and control 
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of State prisons, sabject to such laws as now exist or may 
hereafter be enacted.” 

Solitary confinement for misconduct of prisoners after 
sentence has always been a part of the prison system of the. 
State of New York. (See section 55, article 2, title 2, chapter 3, 
part 4, volume 2, page 767, Revised Statutes {!st ed.]; and 
see section 76, page 949, volume 2, Revised Statutes [4th ed. }.) 

Copies of the opinion of O Brien, Justice, in the Court of 
Appeals, in the matter of the habeas corpus,and of the 
opinion of Gray, Justice in the same court, upon the appeal 


from the judgment of conviction, are hereto attached. 


POINTS. 
I. 


Section 2016 of the Code of Civil Procedure provides that a 
person is not entitled to a writ of habeas corpus in the 


following case : 


‘‘Subdivision 2. Where he has been committed or is 


‘detained by virtue of the final judgment or decree of a com- 


-‘*petent tribunal of civil or criminal jurisdiction * * * 


‘or by virtue of an execution or other process issued upon 


‘*such a judgment, decree or final order.” 


Section 2019 (id.) provides that the petition for a writ must 


state in substance, among other things, 


“Subdivision 2. That he has not been committed and is not 
“detained by virtue of any judgment, decree, final order or 


** 
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“ process specified in section 2016 of this act 


Section 2032 (id.) provides the court or judge must forth- 
with make a final order to remand the prisoner if it appears 


S 
that he is detained in custody for either of the following 
CAUSeS : 
* Subdivision 2. By virtue of the final judgment or decree 
“of a competent tribunal of civil or criminal jurisdiction, 
~* * * or by virtue of an execution or other process issued 


“upon such a judgment, decree or final order.” 


Section 2034 (id.) provides: ‘* But a court or judge, upon. 


*a return of a writ issued as prescribed in this article, shall 
“not inquire into the legality or justice of any mandate, 
* judgment, decree or final order specified in section 2032, 


“except as therein stated.” 


The United States Statutes provide ($ 753): ** The writ of 


“habeas corpus shall in no case extend to a prisoner in jail, 
“unless where he is in custody or under or by color of the 
‘authority of the United States, or is committed for trial 
* before some court thereof; or is in custody for an act done 
‘or omitted in pursuance of a law of the United States, or of 
“an order, process or decree of a court or a judge thereof; or 
“isin custody in violation of the Constitution or of a law or 
‘treaty of the United States.” 


If. 


The Supreme Court of the United States in giving con- 


~~. 


struction to 753 (supra), has said: 

(a.) “ Animprisonment under a judgment cannot be unlaw- 
‘* ful unless that judgment be an absolute nullity, and it is 
‘*not a nullity if the court has general jurisdiction of the 
‘* subject, although it should be erroneous.” 


kx parte Tobias Watkins. 3 Peters. 202. 


Marshall, Ch. J. 


Y 


(4.) **The only ground on which this court or any court 
‘* without some special statute authorizing it, will give relief 
© ‘‘on habeas corpus to a prisoner under conviction and sen- 
‘* tence of another court, is the want of jurisdiction in such 
‘* court over the person or the cause, or some other matter 
‘* rendering its proceedings void.” 


Bradley, J., Ex parte Siebold, 100 U.S., 375. 


eine, The principle of these cases was discussed and affirmed in 
[In re Coy (127 U.8., 758 ef sey.). And so in giving construction 
to the statute of the State of New York, allowing the writ 
of habeas corpus, the Court of Appeals of New York has 
said : 
, ‘‘If the judgment is merely erroneous, the court having 
' ‘‘ given a wrong judgment when it had jurisdiction, the 
‘* party aggrieved can only have relief by writ of error or 
. ‘* other process of review. He cannot be relieved summarily 
‘* by habeas corpus.” 
Allen, J., People ex rel. Tweed v. Liscombe, 
60 N. ¥., 570. 


See, also, People ex rel. Wollf v. Jacobs, 


9 ° * 
HK. ta @ 
, + 
And in People ex rel. Lawrence v. Brady (56 N. Y., 192), 
a8 Andrews, J., writing the opinion of the court, says: 
2 M r . - = » 7 
‘8 ‘‘In this case the relator is restrained of his liberty ; and a 
‘* decision under one writ refusing to discharge him did not 
pr ‘* bar the issuing of a second writ by another court or officer.” 
Citing Ex parte Kaine, 3 Blateh., C. C. R., 1. 
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ITI. 

The Penal Code of the State of New York, section 186, 
provides, ‘‘ Murder in the first degree is punishable by 
death.’*> This section of the statute was in full force at the 
time of the commission of the crime for which Kemmler was 
indicted, as well as at the time of his conviction and sentence. 
[f there were no valid law in existence prescribing the mode 
and manner of inflicting this punishment of death, then it is 
not seen why, as at common law, the duty did not devolve 
upon the court authorized to pass the sentence *‘ to determine 
‘*the mode of execution and to impose the sentence pre- 


** scribed.’ 
Wilkinson v. Utah, 99 U.S... 1 
Lowenburg v. The People, 27 N. Y., 841-2. 


The vice, if any, claimed by the petitioner was not in the 
trial or the judgment of conviction ; but was in the sentence 
imposed by the court, and this was a matter that could not 
he corrected by a writ of i) iby “UN COTPUs. but only by cLypdpoe al, 
and so the prisoner's counsel thought, for he took an appeal 
from the judgment of conviction, and, among other things, 
urged that the sentence imposed was ‘illegal and unconstitu 
tional as being a cruel and unusual punisliment.’ (See 


opinion of Gray, Justice, at the close of opinion.) 


IV. 
The authority of Kemmler to review the judgment of the 


Court of Appeals in the matter of his application for writ of 


habeas COV PUs, if it exists at all. is by virtue of seetion 709 of 


the Revised Statutes of the United States, which is is follows ; 


“A final judqment or decree in any suit in the highest court 


‘ofa State in which a decision in the suit could be had where 


a 


~ 


* 


a 


r 


1] 


‘is drawn in question the validity of a treaty or statute of, 
‘or an authority exercised under the United States, and the 
‘‘decision is against their validity, or where is drawn in 
‘“question the validity of a statute of, or an authority 
‘‘exercised under any State, on the ground of their being 
“repugnant to the Constitution, treaties or laws of the United 
‘* States, and the decision isin favor of their validity ; or where 


‘any title, right, privilege or immunity is claimed under the 


i 
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Constitution, or any treaty or statute of, or commission held 
‘for authority exercised under the United States, and the 
‘decision is against the title, right, privilege or immunity 
‘specially set up or claimed by either party, under such 
‘‘constitution, treaty, statute, commission or authority, may 
‘* be re-examined and reversed or affirmed in the Supreme 


‘*Court upon a writ of error,” ete. 


(a.) “ The writ of error is not allowed as a matter of right.” 


Twitchell v. Commonaealth, 7 Wall., 321: 
Spies v. Illinois, 123 U.S8., 143. 


(b.) * The writ will be denied if there is no Federal question 
‘involved or if the decision complained of was, as regards 
‘‘the Federal question, so plainly right as not to require 


‘‘arcgument.”’ 
Spies Va [llinois, Su pre, 


Brooks v. Missouri, 124 U. SS. oO. 


(c.) **The court must be able to see clearly from the whole 
‘‘record that a certain provision of the Constitution or act of 
‘Congress was relied on by the party who brings the writ of 
‘error, and that the right thos claimed by him was denied.” 


Miller, . io Bridge Proprietors Vv. Hloboken 
(‘o., 1 Wall.. 143. 
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(7.) ** From the beginning it has been held that to give us 
‘jurisdiction in this class of cases it must appear affirmatively 
‘fon the face of the record, not only that a Federal question 
‘* was raised and presented to the highest court of the State 
‘*for decision, but that it was decided or that its decision was 
‘necessary to the judgment or decree rendered in the case.” 


W aite. Ch. : i Choteau Ve (ribson, 11] 


['. S.. 200. 


(e.) “ it is what was actually decided that we are to con- 
‘sider, not what might have been decided ; and as our juris 
‘‘diction must appear affirmatively on the face of the record 
‘before we can proceed, the record must show, either in 
‘‘express terms or by fair implication, not only the question 
‘*but its decision. It is not enough to find by searching after 
‘judgment that the requisite question might have been 
‘‘raised and presented for decision. It must appear that it 
‘‘was actually raised and actually decided.” 


Detroit Railway Co. v. Guthard, 114 U. S.. 
136. 


V. 
The petition of Kemmler (page 1027, folio 4096 of the 


record) alleges: 


‘*That contrary to the Constitution of the State of New 
* York and of the United States, and contrary to his objection 
“and exception, duly and timely taken in due form of law, he 
* was sentenced to undergo a cruel and unusual punishment, 


*e « 


as appears by a copy of the pretended judgment,” ete. 
On the return of the writ Kemmler’s attorneys offered to 
prove that the infliction of the penalty named in the sentence 


“is a cruel and unusal punishment within the meaning of 
‘*the Constitution.” (Page 1045, folio 4166 of the record.) 


- 
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An examination of the opinions of all the judges who 
delivered opinécns discloses that the only constitutional 
question discussed by counsel or decided by the court was 
whether chapter 489 of the Laws of 1888 was in violation of 
article 8 of the amendments to the Federal Constitution, or to 
section 5 of article 1 of the State Constitution, which latter 


provision reads as follows: 


‘* Excessive bail shall not be required nor excessive jines 
“imposed nor shall cruel and unusual punishment be 
‘inflicted nor shall witnesses be unreasonably detained.” 


The doctrine applicable to such a case has already been 
decided : 

‘*This court will not take jurisdiction to review the action 
‘‘of a State court if the Federal question, raised here, was not 
‘raised below, and if no opportunity was given to the State 
‘‘court to pass upon it.” 


Santa Cruz Supervisors v. Santa Cruz _ 
Co.. 111 U 8., 361. 


VI. 

lt is apparent, therefore, upon an examination of the peti- 
tion and opinions delivered in this case, that if any Federal 
question was discussed at all, it was whether chapter 489 of 
the Laws of 1888 was in violation of article 8 of the amend- 
ments to the Federal Constitution. So far as this question is 
concerned, all the judges held that this provision of the Con- 
stitution had noapplication to the States. They had the best 
of authority for so holding. This court said in the case of 
Spies v. Lllinois (supra, p. 166), ** that the first ten articles of 
‘‘amendments were not intended to limit the powers of the 
‘‘State governments, in respect to their own people. but to 


‘‘onerate on the National government alone, was decided 
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‘‘more than half a century ago, and that decision has been 
‘steadily adhered to since.” And at least fifteen decisions 
are cited by the chief justice, who delivered the opinion of 
the court, to show that the proposition here advanced was 
true. It would seem, therefore, as if the State courts, in 
holding as they did in this matter, were amply justified by 
the authorities cited. 


VII. 

But it is understood that the claim is to be made that the 
fourteenth Amendment to the Federal Constitution has been 
violated by the statute in question. This amendment, in part, 
provides as follows: ** Vo Slale shall make or enforce any 
‘Jaw which shall abridge the privileges or immunities of 
“cilizens of the United States.’ This provision of the 
Fourteenth Amendment was fully considered and determined 
by this court in the Slaughter Hlouse Cases (16 Wallace, 36). 
ln this case Mr Justice Miller, who delivered the opinion of 


~*> 
the court (page 77), says: 


‘Was it the purpose of the Fourteenth Amendment, by 
‘the simple declaration that no State should make or enforce 
any law which shall abridge the privileges and immunities 
‘*of citizens of the United States, to transfer the security and 
‘protection of all the civil rights which we have mentioned 
‘‘from the States to the Federal government’ And where 
‘it is declared that Congress shall have the power to 
‘enforce that article, was it intended to bring within the 
‘power of congress the entire domain of civil rights hereto- 
‘* fore belonging exclusively to the States 4” 

The learned judge then proceeds to a specification of the 
consequences which must follow if these propositions are 


sound, and he further says : 


‘Such a construction, followed by a reversal of the judg- 


‘‘ments of the Supreme Court of Louisiana in these cases, 


‘<a 
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‘‘would constitute this court a perpetual censor upon all 
‘‘ legislation of the States on the civil rights of their own citi- 
‘sens, with authority to nullify such as it did not approve 
‘Sas consistent with those rights, as they existed at the time 
‘‘of the adoption of this amendment. The argument, we 
‘‘admit, is not always the most conclusive which is drawn 
‘‘from the consequences urged against the adoption of a 
‘* particular construction of an instrument. But when, as in 
‘* the case before us, these consequences are so serious, so far- 
‘‘reaching and pervading, so great a departure from the 
‘structure and spirit of our institutions ; when the effect is 
‘to fetter and degrade the State governments by subjecting 
‘*them to the control of Congress in the exervise of powers 
‘* heretofore universally conceded to them of the most 
‘ordinary and fundamental character ; when, in fact, it 
‘‘radically changes the whole theory of the relations of the 
‘State and Federal governments to each other, and of both 
‘* these governments, to the people the argument has a force 
‘*that is irresistible in the absence Of language which 


‘“expresses such a purpose too clearly to admit of doubt.”’ 


And so in construing the Second Amendment to the Consti- 
tution of the United States, ‘‘ a well regulated militia being 
necessary to the security of a free State, the right of the 
people to keep and bear arms shall not be infringed,”’ this 


court said: 


‘*This is one of the amendments that has no other effect 
‘than to restrict the powers of the National government, 
‘‘ leaving the people to look for their protection against any 
** violation by their fellow-citizens of the rights it recognizes, 
‘* to what is called in the City of New York v. Miln (11 Pet., 
‘102, 133), the ‘ powers which relate to merely municipal 


‘* legislation, or what was, perhaps, more properly called 


It) 


‘internal police,’ ‘not surrendered or restrained” by the 


‘* Constitution of the United States.” P 


116 U- S.. 965. 


But the Fourteenth Amendment further provides : ‘* Vor 
‘ shall any Staie deprive any person of Life, liberty or 
* properly without due process of law.’ And this court 


said in the Slaughter House Cases, concerning this amendment, 


' 

| 
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that it “has been in the Constitution since the adoption of the ee 
* Fifth Amendment as a restraint upon the Federal power. e | 
‘It is also to be found in some form of expression in the 
‘* Constitutions of nearly all the States asa restraint upon 
‘“ the powers of the States. This law has, then, been practi- 
‘cally the same as it now is during the existence of the 


le: government, except so far as the present amendment may 
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place the restraining power over the States in this matter 


‘‘in the hands of the Federal government. We are not 


‘without judicial interpretation, therefore, both State and 
‘* National, of the meaning of this clause. And it is sufficient 
‘*to say that, under no construction of that provision that 


‘““we have ever seen, or that we deem admissible, can the 


* 


restraint imposed by the State of Louisana upon the 
‘exercise of their trade by the butchers of New Orleans, be 


* held to be a deprivation of property within the meaning of 


* 
* 


that provision.” 

16 Wall. page SOQ, 
And in the case of Kennard v. Morgan (92 U.8., 483) this 
court, in construing a statute of Louisiana regulating pro- 
ceedings between persons claiming a judicial office, where 


objection was made that the statute was in violation of the 


clause of the Fourteenth Amendment, last cited, said: 4 


‘*A mere statement of the facts carries with it a complete : 


‘answer to all the constitutional objections urged against 


‘*the validity of the act. * * * In this particular case 
‘*the party complaining not only had the right to be heard, 
‘*but he was, in fact, heard both in the court in which the 
‘* proceedings were originally instituted and upon his appeal 
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‘‘in the highest court of the State. 


And in Davidson v. New Orleans (96 U.S8., 104), Mr. Justice 
Miller, delivering the opinion of the court, says: 


| 

| 

| 
‘* There is here abundant evidence that there exists some 
| ‘‘ strange misconception of the scope of this provision, as 
** found in the Fourteenth Amendment. In fact, it would 
‘* seem, Jrom the character of many of. the cases before us 
‘‘and the arguments made in them, that the clause under 
‘* consideration is looked upon as a means of bringing to the 
‘* test of the decision of this court the abstract opinions of 


‘every unsuccessful litigant in a State couré, of the justice 


‘‘of the decision against him, and of the merits of the 
‘‘ legislation on which such a decision may be founded.” 


And while the learned judge doubts the possibility of 
making a definition which would cover every exercise of 


power thus forbidden to the States, he further says (page 105) : 


‘But, however this may be, or under whatever other 
‘*clause of the Federal Constitution we may review the case, 
‘it is not possible to hold that a party has, without due pro- 
‘cess of law, been deprived of his property, when, as regards 
‘‘the issues affecting it, he has, by the laws of the State, a 
‘‘ fair trial in a court of justice according to the modes of 
‘* proceeding applicable to such a case.”’ 


And in the case of Missouri Pacific Railway Company v. 
Humes (115 U.S., 520), Mr. Justice Fields, delivering the 


opinion of the court, calls attention to the language of 
Mr. Justice Miller, referred to in the case of Davidson, as to 
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the misconception existing regarding the Fourteenth Amend- 
ment, and says: 

“This language was used in 1877, and now, after the 
_ lapse of eight Years, if may he repe ated with an EXPTESSion 
“of increased surprise at the continued misconception of the 
“nurpose of the provision. If the laws enucted by a State 
“be within the legitimate sphere of legislative power, and 
“their enforcement be attended with the observance of those 
“general rules which our system of Jurisprudence prescribes 
“tor the security of private rights, the “arshness, injustice 
“and oppressive character of such laws will not invalidate 
“them as affecting life, liberty or property without due pro- 
“cess of law. Within the present century the punishment 
“of death or long imprisonment was inflicted in England 
“for many offenses, which are not now visited with any 
** senerer penalty than a fine OT short COW finement. yet NOOKHE 
‘*has ever pretended that life or liherty was taken thereby 


‘Sapithout due process of law.” 


And the same learned justice, in Barbier v. Connolly (113 
U.S., 31), in giving construction to this clause of the Four- 
teenth Amendment, says: ‘It was undoubtedly intended, 
“not only that there should be no arbitrary deprivation of 
“life or liberty or arbitrary spoliation of property, but that 
“equal protection and security should be given to all under 
“like circumstances in the enjoyment of their personal and 
“civil rights: that all persons should be equally entitled to 
*‘ pursue their happiness and aequire and enjoy property. 
“That they should have like access to the courts of the 
*‘country for the protection of their persons and property 
ow and that in the administration of criminal 
‘justice no different or higher punishment should be imposed 
‘upon one than such as is preseribed to all for like offenses. 


‘* But neither the amendment, broad and comprehensive as 


— 


- 
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‘Sit is, nor any other amendment, was designed to interfere 
“with the power of the State, sometimes termed its police 
** power to prescribe regulations to promote the health, peace, 
‘morals, education and good order of the people, and 
‘*to legislate so as to increase the industries of the State, 
‘* develop its resources and add to its wealth and prosperity.” 


VIII. 


** Whatever differences of opinion may exist as to the extent 
‘‘and boundaries of the police power, and, however difficult 
‘‘it may be to render a satisfactory definition of it, there 
‘*seems to be no doubt that it does extend to the protection 
‘‘of the lives, health and property of the citizens, and to the 
‘“preservation of good order and the public morals. The 
‘‘ Legislature cannot, by any contract, divest itself of the 
‘* power to provide for these objects. They belong emphatic- 
‘‘aliv to that class of objects which demand the application 
‘of the maxim, sa/us populi suprema lex; and they are to 
‘be attained and provided for by such ‘appropriate means as 
‘*the legislative discretion may devise. That discretion can 
‘*no more be bargained away than the power itself.” 


Beer Co. v. Mass., 97 U.S, 33. 


“The principle, that no person shall be deprived of life, 
“liberty or property, without due process of law, was 
“embodied, in substance, in the constitutions of nearly all, 
“if not all, of the States at the time of the adoption of the 
“Fourteenth Amendment; and it has never been regarded as 
“incompatible with the principle, equally vital, because 
“essential to the peace and safety of society, that all property 
‘in this country is held under the implied obligation that the 


‘owner's use of it shall not be injurious to the community.’’ 


Mugler v. Kansas, 123 U. S., 665. 


Ce ee ee a ee ee ee a, ae wef 


20 4 


And again in Minneapolis Railway Company v. Beckwith 
(129 U.S., 26), it was held that the Fourteenth Amendment to : 


the Constitution does not limit the subjects in relation to ;. a 
which the police power of the State may be exercised for the ) 
protection of its citizens. ' 
And so in the case of Kidd v. Pearson (128 U.S., 1), it was 7 
held that the police power of a State is as broad and plenary | 


as the taxing power, and property within the State is 


subject to the operation of the former, so long as it is within *.. 
the regulating restrictions of the latter. f 


And see Hurtado v. California (110 U. 8., 516), for a dis- 
cussion of the question what constitutes “ due process of law.” 
And in Powell v. Pennsylvania (127 U. 8., 683), Mr. Justice 
Harlan, in construing the statute of Pennsylvania in reference 


to the manufacture of oleomargarine, says: 


‘‘Itis scarcely necessary to say that if this statute is a 
‘‘legitimate exercise of the police power of the State for the 
“ protection of the health of the people and for the prevention 


“of fraud, it is not inconsistent with the Fourteenth Amend- 


“ment, for it is the settled doctrine of this court that, a - 
“government is organized for the purpose, among others, of ¢ 
“ preserving the public health and the public morals, it can- . 


“not divest itself of the power to provide for those objects, 
‘and that the Fourteenth Amendment was not designed to l 
“interfere with the exercise of that power by the States.” 


IX. 


It is understood that the counsel for Kemmler, upon this 


application for a writ of error, makes the contention that the 


infliction of death by electricity, under the statute of 1588, is 


_* 
‘a cruel and unusual punishment,’ and that the limited mace 
privilege or immunity under the Eighth Amendment of the ; 


21 
: Yr Federal Constitution was, by the Fourteenth Amendment, 
extended and protected from encroachment upon the part of 
: 4 the States. It is impossible to see how this contention can 
be maintained under the decisions already cited, and particu- 
larly within the principle of the case of Spies v. Illinois 
7 (123 U. S., 181). 
|! 
| X. 
\ 2 It is perfectly evident, from an examination of the record 
f 


in this case, that the only question decided by the Court of 
; Appeals was, ‘*fhat chapter 489 of the Laws of 1888 was 
‘*not in violation of section 5 of article 1 of the State Consti- 
‘tution.’ That being so, the decision of the Court of 
Ej Appeals, on the construction of the Constitution and statute 
of New York, will be followed by this court. 


Township of Ellenwood v. Macy, 92 U. S., 
259. 
Sf , lairtield v. Gallatin Co., 100 U. S., 47. 
‘ Machine Co: v. Gage, 100 U.S... 677. 
Ilall v. De Curr, 05 U, S., 500, 
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Besides, the Legislature of the State of New York, “upon 


the fullest investigation as we must conclusively presume ” 
(Powell v. Penn., supra, 686), has determined that the statute 
in question isin the interest of good morals and public policy, 
and that it inflicts no cruel and unusual punishment in viola- 
tion of any constitution. Neither this court nor any other 
court can say, from anything of which it may take judicial 
cognizance, or from anything that appears from the record 


presented here, that the enforcement of this statute will inflict 


cruel and unusual punishment, within the sense or meaning 


oe of the State or Federal Constitutions. Upon the contrary, 
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‘every possible presumption isin favor of the validity of 
‘the statute, and this continues until the contrary is shown 
‘* beyond a rational doubt. One branch of the government 
‘“rannot encroach on the domain of another without 
“danger. The safety of our institutions depend in no 
‘* small degree on a strict observance of this salutary rule.” 
(Chief Justice Waite in Sinking Fund Cases 99 U. S., 718; 
cited with approval by Mr. Justice Harlan in Powell v. 


Penn., supra, 684.) 


XII. 

This court, in Wilkerson v. Utah (99 U.S., 134), discussed 
that provision of the Federal Constitution which forbids cruel 
and unusual punishment. And the court, on page 135, refers 
to some of the cases mentioned by Blackstone iu his Com- 
mentaries as to the sentences to be pronounced by the coarts 
in capital cases, and which he states generally consists of 
being hanged by the neck until dead. But Mr. Justice 
Clifford says : 

‘Such is the general statement of that commentator, 
‘but he admits that in very atrocious crimes other cireum- 
‘* stances of terror, pain or disgrace were sometimes superadded. 
‘*Cases mentioned by the author are, where the prisoner was 
“drawn or dragged to the place of execution in treason, 
‘‘or where he was emboweled alive, beheaded and quartered 
‘in high treason. Mention is also made of public dissection 
‘‘in murder, and burning alive in treason committed by a 
‘female. * * * Difficulty would attend the effort to 
‘define with exactness the extent of the constitutional pro- 
‘vision, which provides that cruel and unusual punishment 
‘* shall not be inflicted ; but it is safe to affirm that punish- 
‘*ments of torture, such as those mentioned by the com- 


‘‘mentrator referred to, and all others in the same line of 


i 
' 
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‘unnecessary cruelty, are forbidden by that amendment to 


‘* the Constitution. ’’ 


The principles here enunciated were in no way disputed 
or denied by the people or the courts in the case of Kemmler 


under consideration. 


XIIT. 
Judge Dwight at General Term, in referring to the evidence 


taken before the referee and printed with the record, says: 


“We have read with much interest the evidence returned 
‘to the county judge, and agree with him that the burden of 
‘*the proof is not successfully borne by the relator. On the 
‘‘contrary, we think that the evidence is clearly in favor of 
“the conclusion that it is within easy reach of electrical 
‘* science at this day to so generate and apply to the person 
‘fof the convict a current of electricity of such known and 
‘* sufficient force as certainly tO produce instantaneous, and 
‘** therefore painless, death.” | 


Kolo 4206 of record, 


And Mr. Justice O’Brien, in delivering the opinion of the 


Court of Appeals, says, with reference to this question: 


* We have examined this testimony and can find but little 
‘‘in it to warrant the belief that this new mode of execution 
‘is cruel within the meaning of the Constitution, though it is 
‘‘certainly unusual. On the contrary, we agree with the 
‘court below that it removes every reasonable doubt that 
‘the application of electricity to the vital parts of the human 
‘body under such conditions and in the manner contem- 
‘‘nlated by the statute, must result in instantaneous and 


‘consequently in painless death.”’ 
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In view of what these judges have said, it would seem to 
be an entirely unnecessary, if not improper, proceeding upon 
the part of this court to read and examine a thousand pages 4 
of testimony for the simple purpose of discovering whether 
all of the State courts were not, after all, wrong in regard to 


this admitted question of fact. 


XIV. a 


It may De claimed by the petitioner's counsel that the case 
of Medley, reported in No. 19, volume 10 of the Supreme 
Court Reporter, page 884, las something to do with the 
questions now before this court in this proceeding. It is 
enough to say that this case is only authority for the we 
doctrine that a prisoner must be discharged from custody 
where he has been convicted and is in custody under a State 


law which, as to him, is ex post facto. Section 10 of article 1 


of the Federal Constitution expressly prohibits the States 


from passing any ea post facto laws. 


XV. 

Therefore, it 1s confidently submitted that, as all of the 
questions which this court is asked to consider upon a writ of 
error in this matter have already been settled by this court, ® 
the motion for a writ should be summarily denied. 


Foster V. Kansas, 112 U. = 206, 


CHARLES F. TABOR. ATTORNEY-GENERAL, 


Altorney for Agent and Warden. 


Marcu 21st, 1890. 


THE PEOPLE ex ret. WILLIAM KEMMLER, Appellant. 


against 


CHARLES F. DURSTON, Agent ann Warpen or 
Avsurn Prison, Respondent. 


W. Bourke Cockran, for appellant. 


Chas. F. Tabor, Attorney-General, for respondent. 


O’Brien, J. The respondent is the Agent and Warden of the 
State Prison at Auburn, and the relator being in his eustody, applied 
fora writ of Aabeas corpus to inquire into the cause of detention, 
which was made returnable by the officer granting it, before the 
county judge of Cayuga county. The relator in his petition for 
the writ stated that the cause or pretense of the imprisonment com- 
plained of was that, after his indictment and trial for the crime of 
murder in the first degree, and his conviction thereof in the Court 
of Oyer and Terminer, he was sentenced by that court to undergo 
a cruel and unusual punishment for that erime, contrary to the 
Constitution of this State and of the United States, and was 
threatened with deprivation of life without due process of law by 
reason of such illegal sentence and judgment of the court. The 
writ was duly served upon the respondent, who made return thereto, 
that he retained the relator in his custody as agent and warden of 
the prison by virtue of the judgment of the Court of Oyer and 
Terminer, held in the county of Erie, whereby the relator was duly 
convicted of the crime of murder in the first degree, and also by 
virtue of a warrant duly delivered to him under the hand and seal 
of a justice of the Supreme Court, presiding at the said Court of 
Over and Terminer where the relator was convicted, which recited 
the indictment, trial, conviction and sentence of the relator, and 
directed the respondent to carry the same into effect in these words: 

“Now, therefore, you are hereby ordered, commanded and 
“required to exeeute said sentence upon him, the said William 
“ Kemmler, otherwise called John Hort, upon some day within 
“the week commencing on Monday, the 24th day of June, in 
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“the year of our Lord one thousand eight hundred and eighty- 


“nine, and within the walls of Auburn State prison, or within the 
“ yard or enclosure adjoining thereto, by then and there causing to , # 
™” pass through the body of him, the said William Kemmler, other- 4 
“wise called John Hort, a current of electricity of sufficient . 
“intensity to cause death, and that the application of such current 
“of electricity be continued until he, the said William Kemmler, 
* otherwise called John Hort, be dead.” : 
This command and direction to the warden was in accordance = 
with the sentence actually passed upon the relator after conviction, 
in these words: 
“ The sentence of the court is, that within the week commencing 
“on Monday, the 24th day of June, in the vear of our Lord one 
“thousand eight hundred and eighty-nine, and within the walls of 
“Auburn State prison, or within the yard or enclosure adjoining . : 
* thereto, the defendant suffer the punishment of death to be 
“inflicted by the application of electricity, as provided by the Code 
“of Criminal Procedure of the State of New York, and that in 
“the meantime the defendant be removed to, and until the inflie- 
“tion of such punishment, be kept in solitary confinement in said 
“ Auburn State prison.” 
On the return day of the writ the relator and the respondent 
appeared by counsel before the county judge, and by agreement of 
counsel the production of the relator, pursuant to the command ot 
the writ, was waived. Counsel for the relator then offered to prove 
that the infliction of the penalty named in the sentence, namely, 
death by the application of electricity, is a cruel and unusual pun- A 
ishment within the meaning of the Constitution, and cannot, there << F 


fore, be lawfully inflicted. The Attorney-General objected on the 
ground that the court had no authority to take proof in regard to 
the constitutionality of the statute. This objection Wis overruled 
by the county judge, and the counsel for the respective parties 
agreed that a referee be appointed for the purpose of taking the 


testimony in pursuance of the offer. 


In this way a mass of testimony was given upon both sides, cer- 
tified by the referee to the county judge, and embraced in the 
extended record before us. The result was that after a hearing 


upon the report of the referee the county judge dismissed the 
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writ and remanded the relator to the custody of the respondent. 
When it appeared from the return of the respondent that he 
detained the relator in custody under and by virtue of the judgment 
of a court of competent jurisdiction, wherein the relator was con- 
victed of murder, it was the duty of the county judge to dismiss 
the writ and remand the relator to the custody of the agent and 
warden of the prison, unless it could be shown that the Court of 
Over and Terminer was without the jurisdiction to pass the sen- 
tence which it did. (People ex rel. Fry v. The Warden, ete., 100 
N. Y., 20; People ex rel. Tweed v. Lisecomb, 60 N. Y., 559.) 

It is not denied that the court had such jurisdiction providing 
that the legislature had power, under the Constitution, to enact 
chapter 489 of the Laws of IS88, entitled “An act to amend see- 
“tions 491, 492, 503, 504, 505, 506, 507, 508, 509 of the Code of 
“Criminal Procedure in relation to the infliction of the death 
‘“ nenalty, and to provide means for the infliction of such penalty.” 
Prior to the passage of this statute the punishment by death in 
every case was to be inflicted by hanging the convict by the neck 
until he was dead. This provision of law was changed by the 
amendments of the Code above referred to, aud now the section 
(505) reads as follows: 

“The punishment of death must in every ease be inflicted by 
“causing to pass throngh the body of the convict a current of 
“electricity of sufficient intensity to cause death, and the applica- 


“tion of such current must be continued until such eonviet is dead.” 


The only question involved in this appeal is whether this enaet- 
ment is in contlict with the provision of the State Constitution, 
which forbids the infliction of ernel and unusual punishment. 
(Const., art. 1, § 5.) This provision was borrowed from the 
English statute passed in the first year of the reign of William and 
Mary, being chapter two of the statutes of that year, entitled “An 
act declaring the rights and liberties of the subject, and settling 
the succession of the crown,” usually known as the Bill of Rights. 
It enacts, among other things, that “excessive bail ought not to be 
required nor excessive fines imposed nor cruel and unusual punish- 
ment inflicted.” When this statute was made part of the Constitu- 
tion of the United States the word “shall” was substituted for the 
word “ ought.” and in this form it first appears in the Constitution 
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of this State adopted in 1846. It is not very clear whether the 
provision as it stands in our Constitution was intended as an Hh 
admonition to the legislature and the judiciary, or as a restraint r 
upon legislation, inflicting punishment for criminal offenses, When 
the statute referred to was enacted in England, it was not intended 
as a check upon the power of parliament to preseribe such punish- 
ment for crime as it considered proper. Its enactment did not 


change any law then existing, nor did it mitigate the harshness of : 
criminal punishments in that country for.nore than half a century 
after it appeared on the statute book. A long catalogue of offenses s 
were punishable by death, many of which were not visited with ~ 
that extreme penalty before the Bill of Riv lits Was passed, (2 Shars. 
Blackstone’s Com., chap. 33, p. 440.) 

The history of the times in which this provision assumed the 
form of a law shows that it was, after all, intended to be little more 
than a declaration of the rights of the subject. The English people “ee 
were about to place upon the throne, made vacant by revolution, a 
foreign prince, whose life had been spent in military pursuits rather 
than in the study of constitutional principles and the limitations of | 


This aa 


was considered a favorable opportunity to enact, in the solemn form ; 


power as then understood in the country he was to govern. 


of a statute, a declaration of the principles upon which the people 
desired the country to be conducted. But whatever the purpose of 
this statute was in the country where it originated, we think that | 
its presence in the Constitution of this State confers power upon 
the courts to declare void legislative acts prescribing punishment for 
crime, in fact, cruel and unusual. This is the power that is invoked 
against the amendments to the Code of Criminal Procedure, above 

referred to, by the learned counsel for the relator, in an argument Pe 
addressed to us, interesting on account of its great political and 
scientific research. We entertain no doubt in regard to the power 
of the legislature to change the manner of inflicting the penalty of 
death. The general power of the legislature over crimes, and its 
power to detine and punish the crime of murder, is not and cannot 


be disputed. The amendments prescribed no new punishment for 


this offense. The punishment now, as before, is death. The only 
change made is in the mode of carrying out the sentence. The  »& 
infliction of the death penalty in any manner must necessarily be 


accompanied with, what might be considered in this age, some degree 
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of cruelty, and it is resorted to only because it is considered necessary 
for the protection of society. The act on its face does not provide 
for any other or additional punishment. In behalf of the relator, 
this legislation is assailed in no other way than by attempting to 
show that the new mode of carrying out a death sentence subjects 
the person convicted to the possible risk of torture and unnecessary 
pain. This argument would apply with equal force to any untried 
method of execution, and, when carried to its logical results, would 
prohibit the enforcement of the death penalty at all. Every act of 
the legislature must be presumed to be in harmony with the 
fundamental law until the contrary is clearly made to appear. 
(Metropolitan Board of Excise v. Blaine, 34 N. Y., 666, 668; The 
People v. Briggs, 50 N. Y., 553, 558; The People v. Home Ins. 
Co , 92 N. Y., 328, 344; The People v. Albertson, 55 N. Y., 50, 
54; The People v. Gilson, 109 N. Y., 389, 397; The People v. 
King, 110 N. Y., 418.) If it cannot be made to appear that a law 
is in conflict with the Constitution, by argument deduced from the 
language of the law itself or from matters of which a court can 
take judicial notice, then the act must stand. The testimony of 
expert or other witnesses is not admissible to show that in carrying 
out a law enacted by the legislature some provision of the Constitu- 
tion may possibly be violated. (The People v. Albertson, supra ; 
The People v. Draper, is N. Eu Gee Matter of the Elevated R. 
R Co., 70 N. Y., 327.) 

[f the act, upon its face, is not in conflict with the Constitution, 
then extraneous proof cannot be used to condemn it. The history 
and origin of the enactment we are now considering may very 
properly be referred to to test its validity, and ascertain its true intent 
and proper interpretation. It has been said that courts will place 
themselves in the situation of the legislature, and by ascertaining 
the necessity and probable objects of the passage of a law, give 
effect to it, if possible, according to the intention of the law-makers, 
when that can be done without violating any constitutional pro- 
vision. (People v. The Supervisors, 43 N. Y., 130.) Chapter 352 
of the Laws of 1886, entitled * An act to authorize the appoint- 
‘‘ment of a commission to investigate and report to the legislature 
“the most humane and approved method of carrying into effect 
“the sentence of death in capital cases,” provided for the appoint- 
ment of a commission consisting of three eminent citizens, who 
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were named therein, and required them to investigate and report to 
the legislature on or before the fourth Tuesday of January, 1887, 
the most humane and practical method known to modern science of 
carrying into effect the sentence of death in capital cases. To 
enable this commission to make its investigation most thorough, 
the legislature extended the time for it to report for a year longer 
by chapter 7 of the Laws of 1SS87. This commission early in the 
legislative session of 1888 inade its report, accompanied with a pro- 
posed bill, which the legislature afterwards, and during the same 
session. enacted, and this is the statute which is now attacked in 
behalf of the relator as an unauthorized expression of the legislative 
will. The legislature proceeded to change the mode of executing 
the sentence of death, with care and caution and unusual delibera- 
tion. . It would be a strange result, indeed, if it could now be held 
that its efforts to devise a more liumane method of carrying out the 
sentence of death in capital cases have culminated in the enactment 
of alaw in conflict with the provisions of the Constitution pro- 
hibiting cruel and unusual punishments. Whether the use of 
electricity as an ageney for producing death constituted a more 
humane method of executing the judgment of the court in capital 
cases was a question for the determination of the legislature. It 
was a question peculiarly within its province, and the means at its 
command for ascertaining whether such a mode of producing death 
involved cruelty, within the meaning of the constitutional prohibi- 
tion, were certainly as satisfactory and reliable as any that are con- 
sistent with the limited funetions of an appellate court. The 


determination of the legislature of this question is conclusive upon 


this court. The amendment to the Code of Criminal Procedure | 


changing the mode of inflicting the death penalty does not upon 
its face, nor In its general purpose and intent, violate any provision 
of the Constitution. The testimony taken by the referee, while 
not available to impeach the validity of the legislation, may, we 
think, be regarded as a valuable colleetion of faets and opinions 
touching the use of electricity as a means of producing death, and 
for that reason as a part of the argument for the relator, but 
nothing more. We have examined this testimony and can tind but 
little in it to warrant the belief that this new mode of exeeution is 
eruel, within the meaning of the Constitution, though it is certainly 


unusual, On the contrary, we agree with the court below that it 


; 
; 


removes every reasonable doubt that the application of electricity 
to the vital parts of the human body, under such conditions and 
in the manner contemplated by the statute, must result in instanta- 
neous, and consequently in painless, death. 

The order appealed from should be affirmed. 

All econeur. 


Marcu 21st, 1890. 
THE PEOPLE, Respondent, 


ade in st 


WILLIAM KEMMLER, ere., Appel/ants, 


(’. W. Stekmon, for appellants. 
George T. Quinhy, district attorney, for respondent. 


Garay, J. The defendant was indicted for the killing of Matilda 
Zcivler, and, after trial at the Erie County Court of Over and 
Terminer, he was found guilty of murder in the first degree. He 
was thereupon sentenced to suffer the punishment of death, to be 
intlieted by the application of electricity, as provided by the Code 
of Criminal Procedure. The killing by the defendant was conelu- 
sively proved. No attempt was even made to dispute that fact, as 
established by his admissions to several persons and by the circume- 
stantial proof; but the defense relied upon was the mental irre 
sponsibility of the prisoner, which was attempted to be shown 
to be the result of the effects of the habitual use of aleoholie 
stimulants, and of hereditary taints of drunkenness and of con- 
sumption in the mother. The deceased was the paramour of the 
defendant. They had eloped from Philadelphia, where she had 
left her husband, and he his wife. They were residing together 
in Buffalo, and the deceased came to her death as the result of 
repeated blows upon her head and body from a hatehet in the 
defendant’s hands. No justification or exeuse for the act of killing 
was attempted by him, and in the brief of his counsel none is offered. 
We are led by the evidence to infer that jealousy of the deceased 
and domestic broils, stimulated, I should judge, by his con- 
stant drunkenness, furnished the motive for this brutal crime. 
But whether we can attribute the commission of the act to some 
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certain motive or not is wholly immaterial. The fact of the delib- 


erate killing and the absence of any palliative proofs leave the 


defendant liable for the legal consequences of his act; unless from of 
the evidence it could be found that his mind was so enfeebled as to S. 


render him an irresponsible member of human society. A con- 


. . . 7 . . i 
sideration of the case leaves the mind unembarrassed in reaching ’ 
the conclusion that the defendant was possessed of sufficient mental 

capacity to understand the nature of his act and to distinguish 


right from wrong. The record before us discloses the commission . 
of the crinie early in the morning of March 29, 1888. The 


defendant, under the assumed name of John Hort, was a huekster 
of market produce, and had a wagon, which he kept in a barn in 
the rear of his residenee. Upon that morning he was about the 
barn, giving orders to his employes and attending to his horses and 
to various matters. He was quite sober and presented no unusual 
appearance. The deceased came out from the house to the barn | 

and asked for some eggs, which defendant got for her from his °F 
wagon. He went into the house after her and then attacked her 
by blows of a hatchet, the noise of which was heard by some of Pee 
the witnesses, and by one witness in an adjoining room; in addi- pF 


tion to the hacking noise, the scream of the woman. The defend- a 


ant was then seen coming out of the house wiping blood from his 

hands. The woman was found upon her arms and knees upon the if 
floor, swaying to and fro, with blood upon and about her. She was | 

removed to a hospital and the next day died from the wounds she 

had received upon her head, which counted over twenty in number. | 

The defendant, to inquiries from persons who saw him immediately 

after the oeceurrenee, said he had killed her and would “ take the 

rope for it,” or “I want to hang; [ want the rope.” 

The evidence shows that the defendant and deceased had at times 
quarreled because of his drinking; and she had threatened to return to 
Philadelphia. A man named De Bella was employed by defendant 
in his business, and was on intimate terms with him and the deceased ; 
in the sense of being an inmate of the family and a companion in 
the defendant's carouses. It was testified that the defendant, sub- 
sequently to the murder, said that he was jealous of De Bella, and 


he may have questioned the relations between his wife and him. ~- 
Many witnesses were examined by his counsel, with respect to the ; 
defendant's habits of life, and one, a medical expert, gave his testi- 


mony as to the effects of the continued use of aleohol upon the 
human system. As tothe first class of witnesses, their evidence 
amounted to nothing more than to establish the fact that the defend- 
ant was a hard and habitual drinker and was frequently intoxicated. 
These witnesses were mostly the companions of his sprees, or the 
witnesses of his drunken debauches. The medical witness had 
examined the prisoner in the morning, before he gave his evidence, 
and his opinion was that he was a man of weak intellect, of imperfect 
brain development, and more or less incapacitated to appreciate 
what transpired before him. These conditions he thought were 
indicated by the prisoner’s physical appearance and the conversa- 
tion he had had with him. He also, upon a hypothetical question, 
gave evidence that such a mind would be unsound and ineapable of 
discriminating as to the quality of his aets. But the hypothetical 
question did not state the exact case of the prisoner, as developed by 
all of the evidence, respecting his life and habits, and those cireum- 
stances which give the truthful color and semblance to human life 
and conduct. It dealt with probabilities, and not with realities. 
Expert evidence is only, it seetns to me, entitled to such import- 
ance in arriving at a judgment, when fairly given by one properly 
accredited to give it, through his experience, study and scientific 
eminence, and upon a hypothesis which shali be true in the relation 
of its parts to the whole case, which is the subject of inquiry. The 
frequent spectacle of scientific experts differing in their opinions 
upon a ease, according to the side upon which retained, tends much 
to discredit such testimony ; or to impair its foree and usefulness, 
and inclines us to prefer the formation of an opinion upon the real 
facts when the case is not one beyond the penetration and grasp of 
the ordinary mind. Here we have, as against this expert evidence 
for the prisoner, that of two physicians, more or less qualified to 
pronounce upon the question of insanity from the physicial appear- 
ance of the subject, to the effect that there was nothing in the 
prisoner’s physical make-up upon which an opinion of the prisoner's 
unsoundness of mind could be based. They expressed the opinion 
that he was able to distinguish between right and wrong, and that 
his conduct, on the fatal morning, and subsequently, displayed a 
consciousness of the nature and quality of his act. But, beyond 
that kind of evidence, we have ample testimony of a more satis 
factory kind, from those who knew and who were constantly in a 
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habit of seeing and of transacting business with him. From that 
evidence the defendaut appears to have had a sufficient amount of . 
intelligence and sagacity to conduct his business affairs with a n 


measurable degree of success. 

All the facts respecting his habits of life, the conduct of his 
affairs, his appearance and actions before, at the time of, and subse- 
quent to the commission of the criminal act, were before the jury, ‘ 
and we cannot say that there was any absolute or positive, or pre- 
ponderating evidence of unsoundness or enfeeblement of mind, to 
warrant our interfering with this verdict. a 

We are asked to review some exceptions. It was argued that the 
court erred in permitting the testimony of witnesses as to quarrels 


@ 
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between the defendant and deceased ; as to conversations between 
them, and as to statements of the defendant to others in relation to 
the desire of the deceased to return to Philadelphia. Such evidence, 
however, tends to show the existence of motives in the defendant 
and of possible intluences acting upon his mind; and it is proper in 
aid of the jury’s investigations of the oceurrence and of its probable 
or possible CaAUSCS, 

It is urged that the court erred in permitting the physicians, — 
ealled as witnesses for the People, to testify as to the mental con- “y 
dition of the prisoner. The argument is that either the relation of 
patient and physician existed, or else the prisoner was compelled 
to furnish evidence against himself. These physicians were sent to 
the jail by the district attorney to make an examination of the 
prisoner's mental and pliysical condition. On the stand they were 
not inquired of as to the conversations had with him, or as to the 
transactions in the jail. Their testimony was simply their opinion 
of his mental condition as they saw him in his cell and in the court- 
room ; but they gave no evidence of his statements or of his physical 
condition. Such evidence is quite unobjectionable. In the case of 
People v. Stout (8 Park. Crim. Rep., 670), the visiting physicians 
attended and prescribed for the injured prisoner, and they were 

‘allowed to describe his condition. That was held to be an error, 


Pw 


but no such feature exists in this case. - 
An exception was taken to the refusal of the court to charge : no 
“That in fixing the grade of crime, of which the defendant is 


“charged, the evidence of his intoxication becomes very important. 
“and must be carefully weighed.” But the court, in response, did = > 
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charge that “all the evidence in the case is to be carefully weighed ; 
“but it is not in the province of the court to tell you what is 
“jmportant or otherwise. You are to determine the importance of 
“the testimony.” We think the court committed no error in 
refusing to charge in the precise words of the request. 

Under our system of procedure, it would not be improper for the 
trial judge to characterize the evidence of a fact or of a condition 
of things as important upon the trial of a case, but he is under no 
obligation to make any comments of that nature. He may state 
the evidence and eall attention to its features, and even express an 
opinion upon its weight, if the question is fairly left to the jury. 
[t is their province to determine the conclusiveness of its bearing 
upon the guilt or innocence of the accused. 

Finally, it is urged that when the jury returned to the court 
room and desired instructions upon certain points in regard to the 
evidence of certain witnesses, and as to the definitions of the first 
and second degrees of murder, the court erred in the giving of its 
further instructions, after the reading of the evidence referred to 
in the foreman’s request. But the court, in its instructions, 
covered no more ground than before in the main charge, and 
simply pointed out those proofs which bore upon the commission 
of the act of killing. Such instruetions wete asked for, in effect. 
There was no objection made at the time to a compliance with the 
request of the jury, and a consideration of their tenor does not 
reveal any bias or hostile instruction, by which the prisoner might 
have been prejudiced. The details were ghastly enough to require 
no comment, as the faets were sufficiently undisputed to speak 
eloquently for themselves. The trial was most fairly conducted 
by the prosecution, and every effort was made to avoid improper 
evidence, and to eliminate the presence of technical as well as 
substantial objections. The court was equally solicitous in the 
conduct of the trial to prevent the introduetion or retention 
of improper and illegal evidence, and in the charge fully, 
fairly and correctly stated the facets to the jury, and the rules 
of law which were applicable to the issue they were to decide. 
They were instructed that they must aequit if the prisoner were 
irresponsible, and they were told that, though voluntary intoxica- 
tion did not make the act less criminal, yet in determining the 


36 


purpose, motive or intent with which the act was committed, they 


might take into consideration the fact of intoxication. 

A last point is made on this record, and that is that the sentence 
imposed is illegal and unconstitutional, as being a cruel and unusual 
punishment. Ags that is the subject of review upon another record, 
and will be discussed by another member of this court, I shall not 
stop to consider it here. I may add, however, that 1 think the 
point untenable. Punishment by death, in a general sense, is cruel 5 
but as it is authorized and justified by a law adopted by the people 
asa means to the end of the better security of society, it is not 
erunel within the sense and meaning of the Constitution. The 
infliction of the death penalty through a new agency is, of course, 
unusual; but, as death is intended as the immediate sequence of the 
mechanical application prescribed, it is not unusual in the sense 
that some certainly prolonged or torturous procedure would be 
understood to be. In my judgment, we should assume that the 
enactment of the legislature was based upon some investigation of 
facts, and where the declared purpose and end of the law are the 
infliction of death upon the offender, we may not say, upon the 
ground-work ot possibilities and guess-work, that it is, in any sense. 
an unconstitutional act, because a new mode is adopted to bring 
about the death. 

There is no feature of this case which, in my opinion, mitigates 
the atrocity of the defendant’s conduct ; or any error of law which 
calls for another trial. 

[ therefore advise the affirmance of the judgment rendered upon 
the verdict of the jury. 


All coneur. 
(A copy): H. KE, SICK ELS, 


Reporter. 
Per U’. 
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THE DISTRICT OF COLUMBIA VS. HENRY E. WOODBURY. 


1 & 2? Summons. 


In the Supreme Court of the District of Columbia, the 14th day of 
June, 1882. 
wowyv k j pee ED a 4. § iT 
) Henry E. — RY, Plaintiff, ] M Law. 
| Tue District or CoLtumpta, Defendant. J No. 25072. 
) The President of the United States to the defendant, Greeting: 
You are hereby commanded to appear in this court on the first 
: day of its first special term, occurring 20 days after service of this 
> @ = writ on you, to answer the plaintiff's suit and show why he should 
not have judgment against you for the cause of action stated in his 
declaration. 
: 5 Witness D. kK. Cartter, chief justice. 
R. J. MEIGS, Clerk, 
[SEAL. | By J. R. YOUNG, 
Assistant Clerk. 
5. CG LEMMA N, Attorney. 


NoteE.—The special terms of the court commence on the first Tues- 
day of every month except August, in which month there is no term 
of the eourt. 


. Endorsed: No. 23772. At law. Summons. Henry E. Wood- 
bury vs. District of Columbia. Issued June 14, 1882. 


Served copie sof the declaration, notice to plead, affidavit, 
3 and this summons on the defendant by service on one of the 
Commissioners D). C. the Lith dav of June, 1SS4. 


CHARLES KE. HENRY, Marshal. 


| Declaration and Notice a Plead Filed Jane 14th. LSS?. 


ln the Supreme Court of the District of Columbia 


Hlexry E. Wooprnury. Plaintiff, 


is. 


The District or Cotumpta. Defendant. 


At Law. 
| No. 23772. 


The plaintiff sues the defendant for money due and payable by 
the defendant to the plaintiff for that whereas on the date hereinafter 
mentioned, and for a long time prior thereto, there was and still isa 
certain common and public highway in the city of Washington, in 
the District of Columbia, called G street northwest, which was and 
is used as such highway by the good citizens of the United States 
for passing and repassing on and over the same on foot as well as 
otherwise; and whereas said defendant, well knowing the premises, 
was bound to keep said highway in such condition as to render it 
safe and convenient for passage and transit as aforesaid on and over 
and across the same, vet, nevertheless, the plaintiff alleges that here- 

_tofore, to wit, on the 6th day of December, A. D. 1881, the said high- 
way Was out of repair and in a dangerous and unsafe condition by 
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reason of the PYToOss negligence and default of the defendant, of all 
which the defendant had notice; vet, nevertheless, to wit, on the 
day and vear last aforesaid the said defendant, not performing 
and regarding its dutwv as aforesaid, wrongfully and negligently 
permitted ania allowed the sitll public highway or street atore- 
said to be and remain out of repair and ina dangerous and 
” unsafe condition, unguarded, and without fixing or placing, 
or causing to be fixed or placed, any light or lights, signal or 
signals, barricades, or other warning or protection at or near a cer- 
bitin deep ana dangerous hole in the ~<idewalk in) said street, hear to 
and in front of a certain hotel called the Riges Tlouse, on said G 
street, In said city and District, to denote or show that the same was 
so there as eforesaid, and inade no effort to secure the same against 
accident or to Warn persons passing along said common or public 
highway or street of the existence of said hole, by means of and in 
CONSCGUCTICE of which ross negligence and failure of defendant to 
perform its duty in that respect aforesaid the plaintiff then and 
there, to wit, on the day cunid Vvear aforesaid, at about elght o clock 
in the evening of said day, while walking moderately and carefully 
along said street and sidewalk in front of said Riges Tlouse, at the 
side entrance thereof, on said G street aforesaid, stepped his right foot 
into said hole aforesaid, which was then and there, and for a long 
time had been, in the street aforesaid, at the place aforesaid, left 
Open, unguarded, clic unprotected In any thatiner Whatsoever, as 
atoresaid, through the eross negligence and default of the defen- 
ant, Whereby the plainti? was thrown down to and upon the ground 
snd into said hole, and whereby the flesh of the plaintiff's mght 
leg, near the ankle, and between the ankle and the knee, and the 
knee and above the knee, and on the thigh, were bruised, lacerated, 
and torn, and otherwise injured, and the bone or bones of the plain- 
till = right li vy, bear the ankle and between the ankle and the 
t knee, and the thigh hone above the knee on said leg Was 
fractured, broken, sprained, beuised, and otherwise injured, 
and the knee joint inflamed, aud thereby the plaintiff's right leg be- 
cameanad was diseasedand rendered weak and unsound, and whereby 
the plaintiff's left knee was bruised, wrenched, twisted, and sprained, 
and otherwise injured, and thereby became inflamed, weak, diseased, 
and unsound, and- whereby the plaintiff's spine was broken or frae- 
tured, spramed, bruised, and otherwise injured, and thereby the said 
plaintiff’s spine and spinal cord became and was, and. still is, in- 
flamed, weak, diseased, and unsound, and whereby the said plaintiff 
suffered great pain therefrom, and was and is unable to use his leg 
without great pain and weakness therein, and was and is unable 
to walk or to move his seid legs or body by reason of said Injury LO 
the spine and spinal cord of said plaintiff. 

And so by means of said Injury the said laintifl became and 
was and continued from thence hitherto, and still is, sick, lame, dis- 
ordered, and contined to his bed, and unable to move therefrom, and 
suffered, and still suffers, great pain. 

That the plarntitl at the time aforesaid, to wit, en the 6th day of 
December, A.D. ISST, was, and fora long time prior thereto had 


THE DISTRICT OF COLUMBIA Vs. HENRY E. WOODBURY. 3 
been, a practicing physician and surgeon, in the full possession of his 


physical strength and health, residing and doing business on said 
last-named day at 912 Twelfth street N. W..in the city of Wash- 
ington, D. C., and that by reason of the injury aforesaid the said 
plaintiff! was and is permanently hindered and prevented from at- 

tending to and carrying on his said practice and profession 
‘ as a physician and surgeon, and was and is permanently hin- 

dered and prevented from attending to his necessary and 
lawful business, and was and is permanently deprived of his divers 
gains and profits, to his damage of twenty thousand dollars. 

That said plaintit?! was obliged to and did expend large sums of 
money, to wit, three thousand dollars, in and about endeavoring to be 
healed and cured of said fractures, sprains, bruises, and injuries afore- 
said, and is permanently incapacited and rendered unable to trans- 
act and attend to his lawful business, and is also seriously and per- 
manently injured in his bodily health and strength and permanently 
deprived of the use of his said legs and body, to the great damage 
of the plaintiff, to wit, in the sum of fifty thousand dollars. 

J. COLEMAN, 
Attorney for Plarntiff. 


The defendant 1s to plead hereto on or before the first special 
term of the court occurring, twenty days after the service hereof ; 
otherwise, judgment. 

J. COLEMAN, 
Altorney for Plaintiff, 1419 N.Y. Avenue 


Kndorsed: At law. No. 25772. In the supreme court of the Dis- 
trict of Columbia. Henry Kk. Wood burv vs. The District of Colum- 
nn Declaration. Kiled June l 7 1882. . be Meigs, clerk. 


> Plea. Filed July 5, 1882. R. J. Meigs, Clerk. 
Ir the Supreme Court of the District of Columbia. 
Hexry Ek. Wooprnury DS ee i 
is . — 
ry ‘ Ne AY , 4 
Cae Disrricr or Conumsia. ) 7 7°"! 
The defendant, for plea, says that it is not guilty as alleged. 
A. G. RIDDLE, 
Att'y for Def’t. 


Endorsed: At law. No. 23772. Henry E. Woodbury vs. The 
District of Columbia. Def’t’s plea. Filed July 5, 1882. R. J. 
Meigs, clerk. : 


2 Ep oa " " 
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{) Joinder in Issue. 
[n the Supreme Court of the District of Columbia. 
Henry EF. Wooppury. Plaintiff. 
Us, 
Toe Districr or Cotumpra, Defendant. 


At Law. 


( No. 23772. 


The plaintiff joins issue on the plea of the defendant herein filed. 
JAMES COLEMAN, 
Attorney for Plaintiff. 


Mndorsed: At law. No. 25772. Henry E. Woodbury vs. The 
District of Columbia. Vlaintiff’s joinder in issue. Filed October e 
10,1882. RK. J. Meigs, clerk. 


10) Proceedings before the supreme court of the District of Co- T 
lumbia, holding a special term, at law, and circuit court in ys 
and for said Distriet, and designated by order passed in general 
term September 25th, A. D. 1855, as division No. 1, commencing 
on the third Monday, it being the nineteenth day of October. 


MonDAY, October 1th, A. ID). 1885. 
By order of Walter 8S. Cox, one of the justices of said court, pre- 
siding, the court is opened by proclamation of the marshal, pursu- 
ant to rule of court. 
* * + * ; : * < * 
MoNDAY, November 9th, A. D. 1885. = 
Session resumed pursuant to adjournment; Walter S. Cox, Jus- e<* 
tice, presiding. 
Hexry Ek. Woopsury, Plaintiff, 
! At Law. 
vs rer ——— 
No. 24 (2. 


Tue District or CotumbBra, Defendant. 


Now again come here as well the plaintiff, by lis attorney, Mr. 
Coleman, as the defendant, by tts attorney, Mr. Riddle, and another 
jury of good and lawful men of this district, to wit: John H. Shel- 
ton, Anthony Gaegler, Alfred C. Newman, Elisha P. Taylor, Daniel 
Smith, Barthey Taylor, Jasper M. Jackson, Theodore C. Barber, é- 

Paul D. Connor, John W. Dyer, William Bb. Keyworth, and 
1] John A. Ferguson, who, being duly sworn to try the Issue 

above joined, after a partial hearing of the case, are respited 
until the meeting of the court to-morrow morning. 


ma “+ > + * 


Turspay, November 10th, A. D. 1888. 
Session resurned pursuant to adjournment; Walter 8. Cox, jus- 
tice, presiding. 
* * ‘ " 4 
Henry FE. Woopsury, Plaintiff, ) 
is, 
Tue District or Corumpra. Defendant. 


At Law. 
No, 23442. 


Now again come here the parties aforesaid, in manner aforesaid’ 
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and the same jury that was respited yesterday, who, after a further 
hearing of the case, are again respited until the meeting of the court 
to-morrow morning. 
* * * . » . * 
WepNeEsDAY, November 11th, A.)D. 1885. 
Session resumed pursuant to adjournment; Walter 4S. Cox, Jus- 
tice, presiding. 
* a x : *¥ * 
Henry FE. Woopsury, Plaintiff, 
2 At Law. 
S ‘ , 
= : . No. 23772. 
fue Disrricr or Corumpra, Defendant. } si 
Now again come here the parties aforesaid, in manner aforesaid, 
and the same jury that was respited yesterday, who, after 
12 further hearing of the case, are again respited until the meet- 
ing of the court to-morrow morning. 


Adjourned until ten o'clock to-morrow morning. 
* * : : * . 


THurspay November 12th, A. D. 1885. 
Session resumed pursuant to adjournment; Walter 8S. Cox, justice, 


presiding. 
aw * . ‘ 7 * * 
Henry E. Wooprury, Plaintiff, — ) i 
is * > 
- et No. 25772. 
Pur Disrricr or Cotumpia, Defendant, } . 


Now again come here the parties aforesaid and the same jury that 
Was respited yesterday, who, after the case is given them in charge, 
on their oath say they find said issue in favor of the plaintiff, and 
that the money payable to him by the defendant, by reason of 
the premises, is the sum of fifteen thousand dollars, besides costs. 
And now comes the defendant, The District of Columbia, and makes 
this its motion, On} the minutes of the court, to set aside the verdict 
rendered herein and grant the defendant a new trial, and for cause 
assign the following reasons | 

First. Because the verdict ts contrary to the evidence. 

Second. Because the damages awarded by the jury are excessive. 

Third. Because the evidence adduced at the trial was insuflicient 
to support the verdict. 

Fourth. Because the verdict is against the weight of the evi- 

dence. 
13 Fifth. For errors of law committed by the justices pre- 
siding in his rulings durfmg the trial in admitting and ex- 
cluding evidence. : 

Sixth. For errors of law committed by the justice presiding at the 
trial in his instruction to the jury. 

Seventh. For errors of law committed by the justice presiding in 
his rulings during the trial in rejecting prayers for instructions to 
the jury offered in behalf of the defendant. 


THE DISTRICT OF COLUMBIA Vs. HENRY E. WOODBURY, 


Kighth. For errors of law committed by the justice presiding in 
his rulings during the trial in granting the prayers for Instrnections > 
to the jury on behalf of the plaintiff. 

Ninth. On bills of exceptions duly taken by the defendant during 
the trial to the rulings of the justice presiding in admitting and ex- 
cluding evidence, and also in his instructions to the jury. 

Tenth. On exceptions taken by the defendant during the trial, 
and entered by the justices upon the minutes. 

A. G. RIDDLE, ! 
H. KE. DAVIS, 


Attorneys for Detendaut. 


| SATURDAY, Dece mber Z. A. 1). LSS5. ® 


Session resumed pursuant to adjournment, Walter 8. Cox, 


Justice, presiding. ~ - 
; | , ; | 
Hexny E. Woopneny, Plaintiff, ) 44 pay | 
Ne 2 4¢ . 
_ ex No. 23772. 
Pie Disrricr ov Corumpra, Defendant. ) S 


Upon hearing the defendant’s motion for a new trial, it Is Consid- 
ered that said motion be, and the same is hereby, overruled. Appeal 
bv defendant. 


> ’ ; . i + 


4 © 
hRripay, January 22, A. D. 1886. 
‘ea ; i, — Asta = 
Session resumed pursuant to adjournment, Walter S. Cox, Justice, 
Per : , 
presiding. 
Ilenry kk. Wooppery, Plaintyil, | 
| { At Law. 
iis > , 
ray ‘ No. 2.) iz 
Pare Distrricr or Corumpia, Defendant. J i 
Now again comes here the plaintiff, by bis attorney, Mr. Coleman, 
and moves the court for judgment on the verdict rendered tm this 
eause November 12th, 1885, which is granted. Therefore it 1s con- | 
: 


sidered that the plaintitl recover against said defendant fifteen thou- 
sand dollars for his damages, In manner and form as aforesaid as- 
sessed, and S— for his eosts of suit. and have execution thereof. 


lo SATURDAY, January 25rd, A. D. 1886. 
Session resumed pursuant to adjournment, Walter S. Cox, 
justice, presiding. 
Hlexry EF. Wooppury, Plamttt, 
rs. 


Tue Distrricr or Cotumpta, Defendant. } 


a\t Law. 


Qn.) 


“ 
VU. god ¢ &. 


The court orders this term of the court extended for the settile- 
ment of bills of exceptions and cases in the three above cases. 


+ »* ; * 


Pam = 
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llexry KE. Wooprury., Plaintiff, ) ve 


Us. F N Horo 
ry? ‘ a 0. ati 6 dss 
Tue Districr or Covumpia. = J 
Now again comes here the defendant, by its said attorney, and 
tenders to the court here its bills of exceptions to the rulings of the 
court on the trial of this cas® and its case, and prays that they may 
be duly signed, sealed, and made a part of the record, now for then, 
which is done accordingly. 
Filed May 6, 1886. 
by the court: W. S. COX, Justice. 


16 Defendants Bill of Kaxceptions. Filed May 6.1886. R. J. Meigs, 
( lerk. 


In the Supreme Court of the District of Columbia. 


Henry arity OODBURY | i Pe 
= nae { No. 23772. 
Poe Districr or CoLuMBIA. ) 

Be it remembered that at the trial of this cause before the Hon. 
Walter 8. Cox, one of the justices of the supreme court of the Dis- 
trict of Columbia, and a jury regularly empaneled and sworn to try 
the Issues pending between the plaintiff and defendant, the plaintiff, 
to maintain and prove the Issues Upon his part, joined, offered, and 
gave to the court and jury testimony tending to show that in the 
month of December, 1SS1, he was residing at No. 912 Twelfth street 
northwest, in the citv of Washington, District of Columbia, and that 
his business at that time was that of a physician, which he had been 
engaged in since 1864; that between eight and nine o'clock on the 
evening of the 6th of December, 1881, while walking with his sister 
going west on the south side of G street, between Fourteenth and 
Fifteenth northwest, in the said city, the plaintiff stepped on a 
board covering a hole in the sidewalk adjoining the Riggs House, a 
hotel on said G street, and the board let him down; that at the time 
he had letters in one hand and a cane in the other, and went down 

with great force; that the letters and cane fell from his hands 
7 and his hands went forward, as he believed, in the effort to 

save himself; that his sister was walking on the inside, 
nearest the dwelling houses, and he on the outside; that thev had 
hold of arms or touched each other's arms: that the plaintiff Wis 
dazed and shocked by the fall, and after getting out of the bole sat 
on the steps of the said Riggs House for tour or tive minutes; that he 
then went inside the Riggs House and sat on the step just inside 
while his sister went to see some qne; that on her return he was as- 
sisted by her to the corner of New York avenue and Fifteenth street, 
where he took the New York avenue car to Twelfth street; that 
upon reaching his home on the night of said aecident he had a great 
deal of trouble in getting upstairs to his rooms, and had also a severe 
chill; that by reason of the accident his knees were bruised, and his 
back between his shoulders also pained him: that on the morning 
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after the accigent he sent his sister for Dr. Bliss, who came and told 
him to keep perfectly quiet ; that he was in bed for five or six days, 
and contined to the house for about twelve days; that he did not do 
any business of any account until after the first of January; that 
during January he felt better, though the pain in his back between 
the shoulders continued; that a short time after the accident he con- 
sidered himself comparatively well, except the pain between his 
shoulders; that during the latter part of January, 1882, he noticed 
a coldness in his feet—a sort of numbness; that his feet would 
feel cold, and in sitting at the table he would have to take 
his shoes off; that during February he shirked his business 

a great deal, had no energy to do anything, and found it 
1S irksome to attend to business, which was something unusual 

with him; that the next symptom he noticed—a_ pricking 
sensation in his left hand—was after the first of March, which he at 
first attributed to the wearing of dog-skin gloves; that in the latter 
part of March or the first of April, though he could not remember 
dates, he noticed a slight impairment of his gait; that he could not 
walk steadily, particularly at night, and he thereupon consulted 
Dr. Bliss; that he first went to see the said doctor in lebruary about 
his general syinptoms ; that he then thought his lungs were affected, 
which the doctor examined on two occasions and assured him that 
there was no trouble with them: that he went to see him several 
times after that and up to the middle of April, when a consultation 
was sugeested by Dr. Bliss, who desired to have his diag osis of the 
plaintifl 's case either contirmed or else set aside; that on the first 
of May they had a consultation at the plaintiffs office, when Dr. 
Bliss, Dr. Reyburn, and the plaintiff’s brother, who was also a 
physician, were present; that the plaintiff was thoroughly exam- 
ined and was informed that he would have to be put through 
heroic treatment, that he Immediately went to bed under advice of 
said physicians, and eight leeches were applied to bis spinal column, 
four on each s de, which did not produce the desired effect, and 
about two weeks later irons were applied at white heat between his 
shoulders where the trouble was; that he thereupon felt better, and 

blisters were subsequently apphed two or three times to his 
1!) back; that after the irons were applied and before the blisters 

were applied the sores were kept open by irritating applica- 
tions for three or four weeks; that during the time of this external 
treatment he was taking medicines internally; that in the middle 
of July he went to New York; that he went to New York in order 
to be there properly treated; that he lived while there at his 
brethers,-in-law Dr. J. L. Turner, who was also a physician; that 
he was there put under Dr. Sayre’s treatment, who treated him prin- 
cipally internally, giving him phosphorous, strychnine, and ergot: 
that on said doctor's recommendation he went out of town, going to 
Coney Island, Bridgeport, Jersey City, Brooklyn, and also to North 
Hampton, Pennsylvania, in the Lehigh Valley region, and staid 
there several months; that for abouta year he was under Dr. Sayre’s 
treatment: that after that length of time he was put under Dr. Mere- 
dith Clymer’s treatment, who was a specialist in nervous diseases, 
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under whose directions iron at white heat was applied to his back 
and it was kept sore for three months. The space that the six sores 
covered was about three inches in length; that occasionally blisters 
were applied by said Clymer; that he followed his treatment for 
several months; that Dr. Morton, also a specialist in nervous 
diseases, made a thorough examination of the plaintiff; that prior 
to the accident the plaintiff’s health was always good, exceptionally 
good ; that he weighed 195 pounds, and had an office on F street, 
near the post-office building, which he opened soon after the war 
and practiced his profession. 


And thereupon the plaintiff, being on the stand and a witness in 
his own behalf, was by his counsel, on direct examination, 
20 asked the following question : 


“State, Doctor, if you please, whether or not you had at that time 
or prior to the time of this accident been a contributor to any medical 
journal of this country or abroad, the old country, of any articles or 
essays on diseases known to the profession.” 

‘To which question, at the time the same was asked the witness, 
and before he answered, the defendant, by its counsel, objected ; but 
the court overruled the objection and permitted the question to be 
asked and the answer of the witness thereto to be taken, as follows : 

“| have been for years a regular contributor in the Philadelphia 
Medical Times, also to the Virginia Journal, a medical monthly pub- 
lished in Richmond, and other journals.” 

‘To the ruling of the court in permittirig said question to be asked, 
the answer thereto taken, and the answer itself the defendant duly 
noted an exception, and the exception was then and there noted on 
the minutes of the court before the jury retired to consider of their 
verdict. 

After noting saidexceptions and having vhe same appear of record, 
which is made a part hereof, the plaintiff, being on the stand and a 
witness in his own behalf, was thereupon, by his counsel, on direct 

examination, further asked the following question : 
21 “Well, leaving that, what was your practice worth per year 
in 1SS1?” 

To which question, at the time the same was asked the witness, 
and before he answered, the defendant, by its counsel, objected; but 
the court overruled the objection and permitted the question to be 
asked and the answer of the witness thereto to be taken, as follows: 

“] was making at the rate of two thousand five hundred dollars, 
and always had money to pay my expenses and something over. | 
claim that my business was worth from twenty to twenty-seven hun- 
dred dollars. 1 did some business that I didn’t get paid for. [I am 
speaking now of actual business.” 

To the ruling of the court in permitting said question to be asked, 
the answer thereto taken, and the answer itself the defendant, by its 
counsel, duly excepted, and the exception was then and there noted 
on the minutes of the court before the jury retired to consider of 
their verdict. 

After noting said exception and having the same appear of record, 
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which is made a part hereof, the plaintiff, being on the stand and a 
Witness in his own behalf, was thereupon, by his counsel, on direct 
examination, further asked the following question : 
“State the condition of vour health during the past six months 
or vear comparatively as regards your health during the vears [SSI 
and ISS2; that is, in other words, whether vou have been 
22 gaining in health or whether you have been losing in health.” 
To which question, at the time the Sane Was asked the 
witness, and before he answered, the defendant, by its counsel, ob- 
jected but the court overruled the objection and permitted the 
question to be asked and the answerof the witness thereto to be taken, 
as follows: 
‘7 Wiis 1 pr rlect health before the accident, lsurt =1nce the accl- 
dent [ lave never been well. I have suffered some days more 


than other days. This morning [ am = suffering a great deal 
from my back. <All excitement goes right to my back. Re 


ceiving a telegram or receiving any news—anv unpleasant 
news—anything of the kind goes right to my back; produces a 
throbbing sensation in miy back at the seat of the injury. The lett 


side is weaker than the right, and [| have not near the amount of 


strength in my left side that [have in my right.” 
To the ruling of the court in permitting said question to be asked, 


the answer thereto taken, and the answer itself the defendant, by: 


its counsel, duly exc pted, and the exception was then and there 
noted on the minutes of the court before thy jury retired to consider 
of their verdiet. 


Atter noting Srid CA CE potion and having the sulne appear of record, 


which Is thade a prart hereof, the plamtitl further gave evidence 
tending to prove that he did not sleep well at might, being restless, 
excitable, and nervous; that be remembers things that happened 
some tline ago better than those that occurred recently ; that he 
now forgets things that he reads of, which he did not do before 
Ze the accident: that his memory is hot so rood as it used to 
be: that he cannot tell doses of medicine that he was per- 
fectly familiar with before the accident, and seems to have lost his 
knowledge of diseases and things that he was perfectly familiar 
with; that since the accident, in New York, he attended to an 
emergency case, Where the physician in attendance, Dr. Church, was 
taken ill at the bedside of the patient - that the child was born, and 
he simply had to take the placenta; that the operation completely 
unnerved him fora day; that the plaintiff? did not pay Dr. Savre, 
of New York, for his medical attendance: that said dector did not 
charge anything; that he did not pay Dr. Clymer anything, but 
believed his brother did, though he only knows what his brother 
told him; that he has never paid any of the physicians himself: 
that he has paid out probably thirty or foriv dollars for medicines, 
and for traveling CXPelises, under the advice of his physician, lie 
paid out two or three hundred dollars. 
And thereupon the plaintiff, being on the witness stand anda wit- 
ness in hisown behalf, was duly cross-examined by the attorney for the 
defendant. and testified that he remem bered the former trial of this 
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case and that he then testified; that he had read over his testimony 
then given within a week ortwo of this trial; that at the time of the 
accident he was fifty-four years old; that he was born in New Hamp- 
shire and left there thirty vears ago, when he was about twenty-one or 
twenty-two; that he attended Dartmouth College, in said State, leaving 
therein his junior vear and the State soon after; that on leaving the 

State he came to Wasington in 1850, stopping in New York 
24 and Pennsyvaniaon the way; that he taught school here and in 

Alexandria; that he remembered at the time he came here 
there was excitement in Congress over the debate of the compromise 
measure,and that his interest in it grew out of the fact that Mr. Web- 
ster wasa New Hampshire man; that hetaught here four or five years; 
that this calling as a teacher was terminated by his appointmentasa 
clerk in the Treasury in Pierce’s administration, which he retained 
until the last vear of the war, when he entered the army as a sur- 
geon and remained until the close of the war; that he studied medi- 
clue at Georgetown College for three years, graduating in 1862 or 
IS63; that he was assigned to Armory Square Hospital under Dr. 
Bliss; that after leaving Armory Square Hospital he commenced to 
practice here, opening an office on F street opposite the Patent Office 
building; that that was in the vear 1865; that he removed from 
said office and opened another one on the south side of IF, between 
Ninth and Tenth streets, and after awhile removed from there to 
Twelfth, near F; that at the said last-mentioned time he had also 
an office on the Avenue, over a drug store; that after the accident 
the first S\ Inptoms that he had, after puln im the back, were cold- 
ness of the feet and hands, and then numbness, followed by a prick- 
Ing sensation; that these symptoms were developed one after the 
other, followed by difficulty in the gait; that all these difficulties 
were developed from the first of Januarv to the middle of April, 
ISS2, and in order named; that he cannot state the time that the 

ditlerent sVinptomis develope d themselves; that the pricking 
25 sensation was some time in the latter part of February or the 

first of March; that the pricking sensation that appeared 
about the first of March was very slight, but had developed itself 
some little time before the unsteadiness of gait became noticeable; 
that his impression was that in his direet examination at the last 
trial he expresst da hesitation in reference to dates, as he could not 
trust his memory; that he remembered then testifving, in reference 
to his unsteadiness of oalt, that “it was brought to my attention 
when I would start to go out, and would find that it was diffieult to 
raise mv feet from the ground. I would raise them a little ways, 
and after awhile the inability to.raise mv feet became so bad—for 
instance, When | would go to the drug store my unsteadiness of gait 
was such that I had an idea that people would think I was drunk : 
mv gait became very unsteady. | then went to Dr. Bliss and told 
him of these symptoms. Some time along about the first of March 
it became worse: that he remembers of so testifving, but that it 
was April instead of March to which he referred at the time; that 
he remembered at the last trial testifying, “1 said to Dr. Bliss that 
| felt as though | was going to have some worse trouble—mialetis 
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or softening of the cord—some trouble with the spinal cord. That 
was in March—the first of March. These symptoms occurred from 
the first to the tenth, and I told him that I was very much alarmed 
about myself,” except that the dates were wrong; that he does not 
know whether, on his direct examination at the last trial, he ex- 


pressed any doubt as to date. 
Thereupon the following letter, which was admitted by the 
26) plaintiff to have written by him, was offered in evidence by 


the defense, the same being in the words and figures follow- 
Ing: 
“Wasninaton, D. C., April 8, 1882. 
“Francis Riggs, Esq. 

“Dear Str: On the 6th of December, 1881, I had the misfortune 
to fall into a trap in front of the Riggs House, a property belonging 
to the Riggs estate. While a boiler was being set this trap Was not 
properly covered.  [T was laid up about two wecks as a result of my 
Injury, and uneble to attend to my business. I expect to be indem- 
nified for the loss thus sustained, as the accident resulted from gross 
carelessness on the part of those whose duty it was to have the trap 
properly protected. Please communicate with me at your earliest 
convenience, 

” Very respectfully, 
“TH. bk. WOODBURY, 
“912 Twelfth street N. W.” 


After the introduction and reading of said letter in evidence the 
plaintiff further testified, on cross-examination, that he could not be 
certain as to dates, but recently his sister, in conversation with him, 
called to his mind the fact that she was suffering at the time with a 
very severe sprained foot. 

“When [ first became convinced of the serious condition of my 
Injury she was upstairs and could not come down. She was expect- 
Ing friends to visit her from Philadelphia, and after T had been to 
see Dr. Bliss. and he had told me of my eondition, | went home to 

tell her what Dr. Bliss had told meabout it,and Dr. Bliss had 
27 said he thought I was suffering from mialetis. Instead of see- 
ne my sister after seeing Dr. bliss, | took and wrote a note on 
paper to herand sent it up to her, telling her what he said it was—that 


is,the trouble with me. She was unable to go to the depot to meet her 


friends. At the time when they came on it was about the middle 
or first of April;” that it was about the 25th day of April that he 
knew for the first time exactly what his condition was—how serious 
it was; that it was on the 2oth of April, and from the conversation 
which he had with his sister il short time nvo—i. €., before testify- 
ing—it fixed it in his mind: that he might have said at the last 
trial that the coldness of feet manifested itself in January; that he 
might have then testified that in February or March, 1882, the diffi- 
eulty of movement manifested itself, but 1f he so testified he was in 
error: that there was undoubtedly -oOme ditieulty of movement, 
Sonne impediment, the last of February or first of March, but it be- 
came worse In April; the doctor did not tell him of it until after- 
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wards, although he then knew of his condition; that the consulta- 
tion took place in May, and that it was about a week before that 
that the doctor told him of his condition; that if he testified on the 
last trial that the difficulty of locomotion set in probably from the 
20th to 380th of March he was mistaken; that if he testified at the 
jast trial that the twitching sensation of the tongue and feet, the 
numbness and pain in the back and ditheulty of locomotion 
were brought to the attention of Dr. Bhss early in February 
he was mistaken; that he did not remember that he 
25 testified at the last trial that the consultation took place about 
the first of April, but his impression was that on the direct 
and cross-examination at that time he fixed the date as the first of 
May; that he was advised by Dr. Bliss about the first of April to 
give up his business; that at said time he partially gave it up, as he 
could not continue with the whole of it: that his said letter to Mr. 
Riggs was intended by said plaintiff'as an indication of what he ex- 
pected in the way of compensation for what he had suffered and 
would suffer; that his idea in writing said letter was to get the matter 
before Riggs; he did not know that he testified at said last trial that 
Dr. Sayre principally prescribed internal medicines, as he considered 
that he had had enough herote treatment; that he never kept any 
regular books showing the extent of his business, but only a blot- 
ter, and he didn’t know where that was; that in going along on G 
street towards the west—towards the Treasury—-on the might of the 
acc ‘ent, he saw the board as a mai would see anything on the 
sidewalk ; that there was the shadow of. the electric light on it, and 
he trod on the board with his right foot; that he didn’t know how 
many planks there were, and didn't know whether there was room 
enough for himself and sister to go around the board or not; that 
he supposed that he stepped on the board as anybody else would ; 
that if he had gone around the board he would have had to let go 
his sister's arm; that it was his impression that as he went down 
the board flew up and struck him in the back ; that in falling 
20) forward he came near striking his face on the ground; that 
only one leg was in the hole; that he gave an account of how 
the accident happened to Dr. Bliss, Dr. Sayre, and Dr. Clymer; that 
he could hot tell how he put his foot down on the board, ana did 
not remember that he testified at the last trial that he trod on one of 
the two boards and the cleat was drawn off the nails: that he did 
not recollect of then testifving that he trod on the back end of one 
of the boards; that his thigh was a little bruised by the fall; that 
Dr. Sayre testified that the plaintill told him that he trod on the 
board, which was placed cleats Wy. and that the board withdrew 
from the cleats as he went down; he did not give it straight, as he 
did not tell him that; that he never told Dr. Sayre that he tore 
his pantaloons; that he tried to describe to Dr. Sayre how he fell, 
but he did not know what idea he vot of it; that he did not tell 
Dr. Clymer that when one leg went down the other was under him ; 
that Dr. Savre recommended him to take Russian baths; that he 
took one and it affected him so unfavorably that he did not take 
any more. 
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And the said plaintiff further testified on redirect examination, 
In answer to questions propounded to him by his counsel, that the 
clectrie lierht rt ferred to hung outside of and over the entrance of 
the Riges louse anid over the syale walk that the bottom of the lamyp 
made the shadow that he referred to. 

And the said plaintiff, further to maintain and prove the Issues 
upon his part joined, gave testimony, by his sister, that just before 

thie plarntith reached the ladies’ entrance to the Riggs [louse 
oy) the board on which = the planntifl stepped gave way, and he 

Was precipitated ; that she thought the board broke: that 
thereupon a gentleman and lady came out of the Riggs House and 
assisted him: that his fall was so sudden that she could not deseribe 
it: that it wac like as if he was walking along, and in a moment 
disappeared—went down ; that before the accident the plaintiff was 
considered & very strong, healthy, and vigorous man; that his sister 
remained with him in Washington until the 20th of December, when 
she left the citv ; that at that time the plaintiff was able to go about, 
and was very comfortable: that she returned about the last of Feb- 
ruary, ISS2, and was quite shocked by his appearance, being so much 
changed : that he seemed to have frown old, and had a hacking 
cough; that the morning after the accident she passed by the place 
where the accident happened to see What sort of a place it was that 
her brother fell in; that they were then at work on it and seemed to 
be fixing il casting, and she SW boards lving Ct) the pavement : that 
after the accid ht, as long as he was able, he went about and tried 
to attend to business: that since the consultation he has not prac. 
treed 

And sic Withess, on cross-exXamipation, further testified thrat when 
she went to New York in December, ISS1, she thought her brother 
was well, and she was not looking for any unfavorable results; she 
had an idea that the gentleman who came to the assistance of her 
brother at time of the accident helped him out of the hole: that she 
did not remember whether she assisted in getting him out or not: 
that she was walking along and had hold of her brother's arm, or 

he had hold of hers, and, not noticing anvthing wrong, as 
>! her brother passed over he went down into the hole. 

And the plainti?, further to prove the issues upon his part 
joined, read in evidence the deposition of Lewis A. Sayre, of New 
York city, duly taken on commission, wherein the said Sayre testi- 
fied that he was a phvsician and surgeon, and resided at 2So Fifth 
avenue, New York: that he had practiced lis profession since 1842: 
that he first met the plaintiff on the I7th of July, ISS2, at his 
brother's, in New York, where he examined him as to his physical 


and mental eondition: that he found him aman of pretty good size, 


near six feet, well proportioned ; a strong, vigorous looking man. 
Ile was complaining of nervous prostration—unable to sleep; ina 
bilitv to take any exercise without feeling fatigue; that any violent 
exertion exhausted him, and any mental exeitement disturbed him: 
that the plaintiff attributed his condition to a fall whieh he had 
received some months previous—that plaintiff said that he had re- 
ecived some months previous; that plaintiff said that he had received 
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ajar in falling through a hole in the sidewalk in Washington, and 
that subsequent to the concussion then received he had complained 
of a pain in his back and headache, and that by gradual degrees he 
had grown more and more debilitated, and had left his practice there 
and come to New York; that he made the plaintiff stand up and 
try to balance himself, first on one leg and then the other, but 
found that he could not sustain himself on his left leg with his 
eves closed without danger of falling; that the left leg and 
the left arm did not seem to be quite as strong In 
v2 their muscular development as the right; that the limb was 
a trifle smaller, and the contractility of the muscles on that 
side Was not so good as it was on the right, and what is called the 
reflex patella contraction was absent in his left leg: that he saw 
him in July, again in August, and also in December; that he ree- 
ommended to the plaintiff Turkish baths in July; that when he 
saw him in December he had not taken them, as he said the jar of 
poly down in the cars affected him, and therefore he had not done 
it: that he put him upon ergot, and did not make any topical ex- 
amination of him until March. 1884, when he examined him very 
earefully and tested his sensibility; that his right side was pretty 
fair and the left side in about the same condition as he had seen it 
before: that the right arm was pretty fair; that on the 5th of March, 
when he conn need making the « xamination of him, he burst Into 
crying, having al hy sterical attack, and eried pretty severely, and he 
made no further examination of him, that on the 17th of March he 
took his clothes entirely off and tested his, sensibility with an 
cesthesiometer, and the reflex action in his left side was absent, and 
the sensibility was not so good as his right, either in his Jeg or his 
arm: that at that time he was much more composed than before, 
and did not have the hysterical sobbing and cries that he had when 
he first attempted to examine him: that he has not seen him since 
the said 17th of March; that he hardly thinks he was fit at the last 
time he saw him to attend to his business. 
And thereupon the said witness, upon cross-examination, 
Oo further testified that he visited the plaintift at the request of 
lis brother; that the first time he visited him he asked the 
plaintiff a great many questions, made him get up and walk about 
the room, close his eves and try to stand with his eves closed, first 
Gl) Oohe foot and then Oli thre oth r. that he questioned him about 
his appetite, sles 1), and digestion, but don't think that he tested his 
sensibility at that time with the cesthesiometer; that he thinks that 
is about all that he did to him, except to suggest that he take warm 
baths and friction exercise and the use of ergot Lo prevent the con- 
gestion of his spinal cord; there was no reason for blistering or 
bleeding or cupping at that t'me; that if a person is not in perfect 
health he will lip over and tall when he attempts to stand on one 
foot: that his knowledge of the plaintiff's condition on the occasion 
of that visit was derived almost entirely from what the plaintiff told 
him: that he stated to the witness that he was walking on the street, 
and that he stepped on a board that was covering a hole, and the 
board was placed with the cleats upward, and when he stepped on 
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the board it withdrew the cleats, and he went down in a hole with 
ane leg; that he stated that the leg which went down in the hole 
was bruised quite considerably on the thigh, and the other leg went 
on the sidewalk; that he said he tore his pantaloons, and his whole 
ley was bruised: there was no bruise on him when the witness saw 
hin , for it was two years afterwards; that he understood from the 
plaintiff that his leg was caught in a place too tight to admit Its 
ready passage, and it was consequently bruised; that it was his left 

ley, thoueh the witness would nol be positive ; that he under- 
od stood the plaintiffto say that lis other leg went out on the 

sidewalk ; that immediately after the accident the plaintiff 
did not think he was much hurt, but that the symptoms developed 
themselves afterwards; that he thinks that if the plammtitt had re- 
ceived a shock sufficient to produce the condition in which he now ts 
atthat time that the shock would have been appreciable to his senses 
sufficiently to give him to understand that he was hurt. A jar ora 
concussion, by which there would be a laceration or tearing or disin- 
tegration of some of the molecular arrangements of the herves oft 
the spinal cord, would) produce a condition in which the plaintiff 
represented himself to be: that a direct severe concussion would be 
ah idstance which would Interrupt the circulation through the Hie- 
dulla to sueh a degree us tO produce serious disturbance ; that a 
sudden wrench, by which the cords should be twisted to sueh an 
extent as to produce laceration, and so extravasation, either of serum 
or blood into the tissues, thereby making pressure upon the cord 
and interfering with its functions, would produce the same results; 
that such a shock or coneussion would give a person great pain at 
thetime: that the way LO or tsuch a con USSION asthe witness described 
to produce the result described would be if a man came down upon 
his he Is, or if he came down Upon his knees, or if he could strike 
directly Upon his buttocks, SO as LO recelve il blow Upon his COCCYX, 
which is the end of the spinal column ; that the leg that went out on 
the paver hit would necessarily break the weight ot the fall and the 

severity of the concussion; that he saw him in July, 1882, 
3 and, taking the fuets as detailed to him, he would not ascribe 

his condition to the accident, except from his statement; that 
his condition of life, when he saw him, could be aseribed to an over- 
worked, exhausted condition of the nervous system, from overstrain, 
undue application, irregular mode of life, want of proper nutrition, 
and any dissipation of either wine or women, that exhaust the vital 
forces and produce similar results; that he did not take charge of 
the patient and prescribe for him at all, but merely suggested that 
he use due care and exerelse ana develop his svstem on that side by 
exercise and taking baths and manipulation and proper treatment ; 
that he does not know, of his knowledge, that plaintiff took more 
than one bath; he told the witness that be had to stop taking them, 
because the ears bv which he reached the place affected him: that 
the witness had patients whose backs are impaired in nearly every 
Way, and he advises them lO GO On the railroad, because there Is less 
jar than in the stage or carriage; that the serious condition in which 
the mlarmtil described himself to be, if produced by an accident 
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such as lhe described, would have developed itself pretty soon after 
the accident; that if it was a direct injury to the nerves it would 
show immediately; that if it was a direct injury to the sheath cov- 
ering the nerves it would be followed by an effusion—the effect 
would depend entirely upon the amount of that effusion and the 
rapidity of it; that if it was a large vessel the effect would be in- 
stantaneous, and if it was only a small effusion it might be some days 
before it would show itself; that it is all out of sight, but if it was the 
result of a blow ora jar a slight extravasation of blood in 
ob the part affected might be observed, or it might go into the 
formation of pus, and that would make the condition greatly 
worse ; that again the blow might produce an extravasation of the 
blood into the bones, and that would go on slowly, and slowly, and 
slowly, and there might be months before it would develop itself, 
and that would produce deformity and a flowing together of the 
bones—an unmistakably marked position which would remain per- 
manently—and there would be months before it would develop itself ; 
but that is out of the question in this case, and that is the reason 
why witness should think the symptoms would develop themselves 
very quickly, but it depended entirely on the blow; that, measur- 
ing the effects of the blow as plaintiff described it to the witness, he 
should think the results would have manifested themselves in a short 
time—in four or five or six days; that the paroxysm such as the 
witness described when he first saw the plaintiff could be easily 
feigned ; that he has seen such cases as the plaintiff’s recover; that 
he did not undertake the plaintiff's ease professionally ; that it is 
an impossibility for a man to put his right leg through an opening, 
and hold his left leg out in such a manner as to fall on his coeeyx, 
as before that happened, by the time he got down he would, have a 
dislocation of the femur on the other side: that it 1s possible that 
a person falling ina position which has been deseribed, — the spinal 
column might be contorted or twisted,the spinal cord injured or 
abraded, but a person would be more likely to produce it by lacera- 
tion or twisting or contortion than by the jar; that if so in- 
OG jured as the witness has just deseribed it would manifest itself 
immediately ifthe effusion was large,and by slow degrees if the 
effusion was small, but in any event it would be in afew days; that 
he did not see much difference between the plaintiff’s condition In 
July, 1882, and in March, 1854. 

And the plaintiff, further to prove the issues upon his part joined, 
read in evidence the deposition of Meredith Clymer, of New York 
city, duly taken on commission, wherein the said Clymer testified 
that he had been practicing medicine over forty years; that he saw 
the plaintiff on the Sth and 9th of December, 1883, for the first 
time; that he was referred to witness by Dr. Sayre; that he made a 
thorough examination of the plaintiff on the 11th and 12th of 
Marcel, lasting perhaps an hour or over each time. After bearing 
the history of the case, and making a careful examination of the 
physical symptoms, and learning from him an account of an acci- 
dent which happened to him, he came to the conelusion that the 
plaintiff was suffering from the effects of concussion of the 
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spinal marrow that he had received at the time of the alleged 
injuries, assuming plaintiff's description to be correct; that 
he had received at the time of the alleged Injury concussion of 
the spinal marrow; that the acute symptoms followed within a short 
time; that there were immediate svmptoms, but they had to a 
certain degree passed off; that the first or stunning symptom 
passed off for a few days, and then, as is often the case, the reg- 
ular SVinptoms of concussion of the spinal cord oceurred, tor 
which le was treated, or at least received treatment: that the 

acute stage seemed to lave passed off, but, as frequently 


Os happens in such cases, the secondary symptoms were estab- 

lished, showing more or less organic injury to the spinal 
cord threat thi: examination Wiis made in March, ISS4, at which 
time everything was gone ower to see whether there was any lm 
provement since the December previous, when he first saw him— 
cata pProgyressloti ot the disease—ana the witness came to the COll- 
clusion that there was no doubt a material change—organic change— 
in the spinal cord as the result of the concussion, according to the 
history of the case given to the witness by the plaintiff; that at that 
[ithe oby clive svmptotis—symptonis that can be appreciated Dy the 
observer, such as more or less impairment of motivity in the lower 
limbs, constituting an imperfect or partial paraclesia—were observa- 
ble; that he observed in him no hysterical attacks, but it was stated 
to the witness by the plamtiff that he was subject to them and that 
his powers of attention were lessened, and he was unable to fix his 
mind as he formerly had done: that these statements were made to 
Witness at plaintifl ‘s first visit: that he seemed to be a tittle slow in 
apprehension anid his InNCMIOrY not to be very wood or accurate: 
not knowing Dr. Woodbury before seeing him in New York, he 
could not state how accurate his mind was or how good his memory 
before that time: that he examined him just as any other patient 
sent to him by Dr. A, B, or C would be; that he got the history of 
the case, examined him as to his mental condition, as to the sub- 


yecuive conditions, those which he felt himself, whieh would not be 


apparent to his senses; that he then proceeded to an examination 
of his mode of turning around, his walk, and other SV tip 
3Y toms, and made out his diagnosis from that. 
And the reupon the plaintitf, bv lhis attorney, propounded the fol- 
lowing questions to said witness 


Assuming his mental ana phvsical condition to be aus vou have 


stated, and having regard tor the past histor, of his ease under Your 


own observation, and assuming that the statements made fo vou con- 
cerning the injury are facets, what, in your opinion, would) be the 
course of the complaint which he is now laboring under’? 

To which question, at the time the same was propounded to the 
witness, and before the witness answered the sume, the defendant, 
by its counsel, objected ; but the court overruled said objection aid 
permitted the answer thereto to be taken, which was as follows: 


“Irom the history of this case and from my own experience In 


e- 
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them, which has been large, a total recovery is always very doubt- 
ful. Ifthere are secondary degenerations of course the result de- 
pends uUporl the success of treatment In arresting those degenera- 
tions. By the use of secondary degenerations | mean mostly in- 


juries such as can be appreciated after death by a post-mortem exam- 


ination, either by the naked eye or by the assistance of such means— 
the microscope—wiich are commonly used now. If there has been 
any laceration of a vessel it depends upon the amount of blood that 
may be extravasated in the cord, or—which amounts to the same 
thing—the amount of damage done to the spinal cord itself, or in 

in what is called the investing membranes a shock such as 
1) produces compression of the spinal cord is very ‘pot lo cause 

at the same time the rupture of a vessel. [It is almost im- 
possible to make out the diagnosis at the time, whether the vessel is 
ruptured or not. If the patient lnuproves or recovers the probability 
is that there was a hemorrhage, of more or less extent, either in the 
spinal cord or in the theca. If he goes on from bad to worse there 
are What are called secondary degenerations. Ifa man were to die 
immediately after the compression of the spinai cord, and the spine 
were examined, it would reveal whether there was a compression. 
If there was a concussion without a rupture it would reveal neither 
to the naked eye nor to a microscopical examination any change. 
No doubt they have taken place, but they are not obvious to the 
sense of sight, either aided or unaided; but,asa result, these changes 
tuke place—that is to say, the proper fibres of the cord, the material 
of which the cord is composed, by which the integrity or wholeness 
of its functions is maintained, undergo ehanges, by which degenera- 
tions they are ho longer of use, and repair seldom or never takes 
place and the cotiseq Hence is there is more or less degeneration. If 
the treatment does not arrest this degeneration it goes on until death 
may occur, advancing LO such portions of the cord us are required 
to sustain life—the vital functions If arrested there is more or less 
permanent disablement.” 


To the ruling of the court in permitting said question to be asked 
and the answer thereto to be taken and to the answer itself the de- 
fendant, by its attorney, duly excepted, and its exception was 

i] allowed and noted by the justice presiding at the trial on his 
minutes before the jury retired to consider of their verdict. 

After noting the above exception, which was made a part of the 
record and is also made a part hereof, the plaintiff, by his attorney. 
further propounded the following question to said witness Clymer. 


“Assuming what vou have already stated in the question which 
is about to follow, and assuming.that the plaintiff was in active 
practice as a physician before the disabilities you have deseribed 
supervened, and having regard to the present and prospective Col- 
dition of the plaintiffand the course of the disabilities, will he or 
not, in your opinion, ever be able to resume and discharge the duties 
of a physician in active practice as fully and as effectively as if the 
disabilities had not supervened ae 
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‘To which question, at the time the same was propounded to the 
witness, and before the witness answered the same, the defendant, by 
its counsel, objected ; but the court overruled said objection and per- 
initted the answer thereto to be taken, which was as follows : 


ws [ think it exceedingly doubtful: improbable, evel) if the dis- 
ease Is arrested where it Is now and goes no further.” 


To the ruling of the court in permitting said question to be asked 

and the answer thereto to be taken, and to the answer itself, the de- 

fendant, by its attorney, duly except d, and tts exception was 

12 allowed and noted by the justice presiding at the trial on his 
minutes before the jury retired to consider of their verdict. 

After noting the above exception, which was made a part of the 

record and is also made a part hereof, the said Clymer, Witness on 
behalf of the plaintiff, on cross-examination, testified as foilows: 


That he had no knowledge of the cause which produced the con- 
dition in which he found the plaintiff other than such knowledge 
as he derived from said plaintiff; that the conditions under which 
he found the plaintiff established to witness’ satisfaction that his 
condition was not produced by scicrosis, or softening of the cords, 
nor by a tumor developing in the cords; that he could see no rea- 
son to suppose that it was produced by meningitis, but he came to 
the conclusion that the secondary degeneration was going on either 
in the theea or in the cord itself, which conclusions were confirmed 
by an examination made by witness in Mareh, 1854; that he did 
not think that excessive dissipation would produce plaintiff’s con- 
dition ; that he was exceedingly doubtful if the influence of sexual 
excess could have produced acute disorders of the cord, with the 


possible exception of locomotor ataxia, from which the plaintiff 


Was not suffering ; that if IS it question which has been il eood deal 
agitated, and witness is of opinion that it could not be produced by 
alcoholics, and doubtful whether it could be by sexual intercourse; 
that sexual and alcoholic excesses may produce a condition of sys- 
tem which renders a person more liable upon the reception of any 
immediate cause to the production of disease: they are to be re- 

garded as predisposing CAUSES | they give potency towards 
43 diseases, but which are not developed unless there be an im- 

mediate exciting cause; that the plaintiff stated to the witness, 
in describing the accident (witness reading from notes or memo- 
randa on slip of paper in his hand), “that on the 6th day of Decem- 
ber, 1881, he stepped on a board which covered a hole in the side- 
walk—the hole was for a dead-light to be put over a vault—by 
Which the right leg went down its full length toward the pelvis, 
and the right side was abraded the length of the hand; that when 
in this position he was thrown or fell violently forward, so that 
some articles Which he held in his hand were thrown some little 
distance ;” that, as witness understood the plaintiff, his left leg went 
into the hole; that he could have fallen to the extent of the pelvis 
with the right leg in the hole, and being thrown forward and not 
backward, and the other leg on the plane of the street; that the 
plaintiff falling in the way he said he did, the coe-yx could not 


©! 


¢! 


©" 


¢! 


THE DISTRICT OF COLUMBIA Vs. HENRY E. WOODBURY. »] 


have come in contact with the plane of the street, but the right but- 
tock could ; that the condition in which plaintiff stated that he fell 
might have produced his condition when seen by the witness; 
that in falling the external soft parts of the ham received the blow, 
and through it it was transmitted to the pelvis, and through the pel- 
vis to the spinal column, and through it into the contained soft 
part, which is the spinal cord; that he told said witness that the 
outer side of his thigh was abraded, cansed in his descent when fall- 
ing; that he did not tell witness, as stated In his declaration, that the 
bone of his right leg near the ankle, between the ankle and the knee, 

and the thigh bone above the knee was fractured; that 
44 he did not sa@anything to witness about a fracture; that he 

never claimed to witness that any bone was fractured, broken, 
or sprained; that he did not say anything about the cleats being 
down on the plank covering the hole into which he fell; that he 
told the witness that the vault-hole was covered by a plank, and 
that he went through that plank, and that the left leg doubled 
under, received the blow, and the knee was doubled under him in 
this position (described by witness); that a person receiving Injuries 
such as the plaintiff described to witness would most generally, in 
the course of twenty-four hours or less, begin to feel the effects of 
the shock; that its effects are commonly a stiffness in one or both 
limbs, what a layman would call rheumatic feeling about the trunk 
or body; that the witness would think the primary symptoms pro- 
duced by such an accident would continue for a month or so, and 
the secondary symptoms that intervene within a few weeks or, 
perhaps, a month or two after that: that if the plaintiff had been 
laid up for a couple of weeks after the accident, and then pone 
about, secondary svinptoms would have set in in less time than a 
month, and then within three months they would become appre- 
ciable; that the secondary symptoms would manifest themselves by 
the loss, the gradual impairment of gait, of moving, the slight loss 
of power, the feeling of heaviness in the lower extremities, in the 
ankle, the inability to avoid an obstacle, having difficulty in raising 
the foot over inequalities, losing the eye in the toe—those are the 

main symptoms; that the secondary and tertiary symptoms 
45 are nearly the same; that when said plaintiff called on wit- 

ness he advised rest to a certain extent, and the application 
of cauterization from time to time; that he believed the plaintiff 
pursued that treatment; that he did not apply the cautery, but ad- 
vised it in December or March; that he saw him last on the 12th 
of March, and the impression that he received at that time was that 
the plaintiff did not walk and had not as good use of his limbs as 
when he saw him in December: that he came to the conclusion 
that it was secondary degeneration of the cord and not extravasa- 
tion of the blood, either into the membranes or into the cord itself; 
that he fixes the portion of the cord affected in plaintiff's case by 
its evidences; that the portion affected is the dorsal-lumbar; that 
the lumbar-dorsal and the membranes are involved in his case : 
that he fixes that because they are the portions of the cord from 
which the nerves to supply the lower extremities come off; that a 
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large number of diseases of the spinal cord begin insidiously and 
progress slowly; that there are a number of diseases which are, 
collective lv, all known as the progre ‘ssive diseases of the cord, and 
they have their hecessary 1m) portant distinetive features, which do 
not exist in this case and which differentiate them from this case. 

The cross-eXamination of suid witness being concluded, on re- 
direct examination he further testified as follows: 

The question that | want to frame 1s this, sir: Assuming that 
an individual should fall in the manner deseribed here in the tes- 
timony, or in the language of Mr. Merrick, and that he should 

strike Lipo that pornt where the thigh bone joins onto the 
If} pelvic bone, would not that produce some contortion in the 
spinal column by reason of the leverage from that point to 
the other (illustrating) ? 
A. No: it would hot produce any contortion, that | know of, of 
the spinal cord. 
(). Would it produce airy lateral shock in the spinal cord ” 
A. No; a shock has to be produced straight up. The spina! cord 
is in a rigid case; it cannot be contorted without it is broken. 


Mr. Merrick : 


(). | understand you that the shock to produce these results must 
be a shock straight up * 

A. Well, taking the spinal bone and this as one (illustrating), and 
the vertrebral column as one, the blow must be received on the pel- 
Vis and transmitted, because if may be considered ais ohe plece, “0 


far its this accident Is concerned. A blow received to any pracrt ot 


the posterior will transmit the shock UL}). You can get the shock as 
well by falling sideways as by falling down directly straight. 


And the said witness Clymer, being recalled, further testified on 
cross-examluation as follows: 

That the plaintiff was referred to him by Dr. Sayre, who was sick, 
and plaimtill’s brother called on the witness, and the witness told 
him what he thought of the plaintiffs case and the plan of treat- 
ment, and he reported within twenty-four hours to Dr. Savre, whom 
he understood to be the actual attending physician ; that he first 
became aware that legal proceedings were pending In reference to 

the plaintiff’s injuries some time inthe latter part of Janu- 
AZ ary or beginning of February, 1SS4; that the examination 

made of him by witness in March, 1S84, was made with ret- 
erence to a commission to examine witness, who stated that if his 
testimony was needed he would like to see the plaintiff immediately 
before his examination, and such an examination was had, lasting 
two days; that plaintiff's brother first told him about legal proceed- 
Ings pending; that he is in the habit of receiving compensation for 
testifying as expert In the class of injuries to which the plaintiff? s 
condition belones. 

(. Before beginning vour testimony had you any conference with 
any of the attorneys of Dr. Woodbury, or with his brother, since the 
ISth day of February ? 


Wn 
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A. His brother came in here several times to say that the commis- 
sion would come on such atime. Then he would come again and 
say it was put ott—before the 18th of February. 

Q. And since the 18th of February ” 

A. Oh, L beg your pardon; between the 18th of February and the 
léth of February. Oh, ves. Dr. Woodbury, of New York, the 
brother, accompanied the plaintiff the two days that he was here— 
visits of the llth or 12th, or whatever it was, of March. He was 
here three or four days previously to fix the time of the examina- 
tion. From the ISth of February, the day that | saw Mr. Cole- 
man in this house, until the 4th day of April, when I saw Mr. 
Coleman in his office in New York avenue, Washington city, 

for not over five minutes, are the only conferences that 
IS [ have had with any attorney or attorneys of the plaintiff. 

| wrote to Mr. Coleman the latter part of March—somewhere 
between the 20th or 25th—stating that I should probably be in 
Washington on or about the Ist of April, and that if counsel chose 
to have the examination made then it would suit me, as when they 
came to New York, owing to the nature of my business, being fre- 
quently called out of town on consultations, | might be out of town 
when they came, and if they chose to avail themselves —. He wrote 
back that Mr. Merrick was ill, and that he had been unable to see 
him. ‘Two or three or four days after this—it must have been a 
week after that—about the time that I had fixed the date and the 
certainty of my going to Washington city, I wrote again to Mr. 
Coleman, and received no answer from him J wrote again to Mr. 
Coleman, but received no answer from him, the letter stating that I 
saw Judge Merrick was out of the city. I saw some evidence of that 
in the newspaper; something about the Star Route cases. To that 
letter | got no answer. I left the 2d of April, getting to Washing- 
ton that afternoon. About half-past five o'clock I called at Mr. 
(‘oleman’s office, New York avenue, and found it closed. The next 
day—Thursday, the 3rd of April—I did not go out, owing to ill- 
ness. On Friday morning, between half-past ten and eleven o'clock, 
| again stopped at Mr. Coleman’s office; I found Mr. Coleman in, 
although there was a person with him; he asked me in his private 

office, and sent the gentleman out; he apologized for not 
iy answering my last letter, which he had only seen that morn- 

ing, having just returned from the West, being absent when 
it was received. He said that he had sent over to Judge Merrick, 
and he was not in, but that in the course of the morning he himself 
would see Judge Merrick and let me know if the examination could 
take place that afternoon, | informing him of my intention to re- 
turn the next day, Saturday, to New York. That is the last I saw 
of Mr. Coleman, and the last I heard from him, having received no 
communication. I told him I was staying at 16,17 and 18 Connee- 
ticut avenue, not far from him, and I went home on that day about 
two o'clock to see if there was anything from him. I did not see 
Mr. Coleman again; he did not call on me, and I have bad no 
written or personal communication with him sinee. The only occa- 
sions when I have seen him here—the first did not last more than 
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ten minutes, and the sccond time he staid about the same time—he 
said that he did not want to trespass upon my time, and would see 
about this and let me know as soon as he got word. 

(). When did you return from Washington? 

A. IT returned from Washington; I was to have gone back on 
Saturday afternoon, but I remained there until Sunday morning; I 
think the train left at nine and a half for Baltimore, where I re- 
mained until the afternoon—say four or five o'clock, whatever it 
was—and took the afternoon train for Philadelphia; spent Sunday 
in Baltimore—that is, from the time | arrived there, say 11 or half 

past 11 o’clock, until, I think it is, 5 o’clock or 4.10 the train 
On) left at, and I got home, | think, about 11 o'clock. 
(). Did you see Dr. Woodbury while you were in Washing- 
ton ? 

A. I did not. 

(). Or his brother ” 

A. Or his brother; certainly not. All my connection with the 
case While | was in Washington—all that I did—I have told you. 
[saw noone in Washington, heard nothing about it, spoke to no 
one about it, and communicated with no other — except going to 
Mr. Coleman’s office, which was closed with the notice posted up that 
his office hotirs were from 11 to 5 o'clock. 

That said witness further stated that of course he could do nothing 
of the kind without compensation ; that his time was valuable, and 
that in every case in which he was employed he received com pensa- 
tion for appearing in court, and it was expected that such compen- 
sation would be given to witness as an expert; that it was misun- 
derstood, and said attorney said that there was no doubt but what 
vitness would be properly compensated; that he charged for his 
examination of plaintiff the same as in eny other case; that he has 
been paid for his examination and medical testimony; that he was 
SO paid in March, 1SS4; that he would not object Lo receiving CO 
pensation for the testimony he had given; that witness has heard 
that Mr. Riggs was in some way connected with the District in the 
defense of the case: that it was mentioned by the plaintiff's brother, 
that if he received anything more than he has received he would be 

surprised—that is, as an expert. 
ol The plaintiff further then, to prove the issues upon his 
oart lone d, was re ealled and further testified that the letter 
referred to as being addressed to Francis Riggs, Esq., was addressed 
to him as executor of the Riggs estate—the estate of George W. 
Riggs, the banker. 

The attorney for the defendant move the court to strike out the 
testimony of said plaintiff as last above given, but the court refused 
to grant the motion. ‘To the ruling of the court in refusing to rule 
as requested and to the admission of said testimony the defendant, 
by its attorney, duly excepted, and the exception was allowed and 
duly noted on the minutes of the justice presiding at the trial before 
the jurv retired to consider of their verdict. 

After noting said exception and the making of the same a part of 
the record, and which is made a pear thereof, the plaintiff, further 
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to maintain the issues upon his part joined, offered to prove that 
the plaintiff had in his possession certain written articles for certain 
medical journals and certain medical works on obstetrics and gyne- 
cology, and that he had been quoted as an authority upon certain 
subjects, to which the defendant objected, but the court overruuled 
the defendant's objection and permitted said testimony to be given 
as follows: 

The Atkinson’s Therapeutics of Gynecology and Obstetrics and 
Wood’s Library Minor Surgical Gynecology, by Paul F. Munde 
(which books were produced and examined by the witness before 

the jury), are text books in the medical profession, and that 
2 on pages 75 and 140 of said first-named book were articles 

written by himself, or reference made to him, and also at 
page 217 of the last book referred to; also that in the Virginia 
Medical Monthly for August, 1876, there is an article by the plain- 
tiff on the therapeutic use of certain remedies, and also in the 
American Journal of Obstetrics there is an article by plaintiff on 
the “ Application of nitric acid in endocervicitis and endometri- 
tis,’ and also a translation of one of plaintiff's articles in a French 


journal, entitled “ Annales de Gynecologie,” in April, 1875, and also 


in a French journal, “ The Review of Medical and Surgical Ther- 
apeutics,” of May, 1875. 

To the ruling of the court in overruling the defendant’s objection 
and permitting said testimony to be given, and te the testimony 
itself the defendant duly excepted, and the exception was allowed 
and noted by the justice presiding at the trial on his minutes before 
the jury retired to consider of their verdict. 

After noting said exception and making the same a part of the 
record, which is also made a part hereof, the plaintiff further gave 
testimony by his brother tending to show that his said brother was 
a practicing physician in New York, where he had resided since 
1869, and had been practicing bis profession since 1863; that he saw 
plaintiff in the winter of 1880 and 1881, and again in the winter of 
1882, when he noticed a marked difference in his physical eondi- 
tion; that it was about the last of April, 1882, that he saw him bere 
in Washington, where he remained about a month; that he saw 

him walking with a great deal of diftficulty—dragging his 
O8 feet-—and entirely changed from what he was when the wit- 

ness last saw him; that the entire time the brother of plain- 
tiff was in Washington the plaintiff was in bed; that he came to 
New York in July, 1882, and stopped with a brother—his condition 
at that time being deeidedly bad; that he was under the treatment 
of Dr. Sayre for nearly a year, but did not seem to improve much ; 
that the witness did not dare to trust plaintiff alone, but he generally 
walked out for about a square with some one of the family; that he 
spent most of his time in lving on a lounge; that he was wakeful 
and nervous and irritable, and his hearing was bad; that he was 
subject to attacks of hysteria; that he was not able to attend to 
practice or any business at that time; that Dr. Sayre gave the plain- 
tiff internal remedies and advised baths, but after taking one the 
plaintiff was very much prostrated, and under the doctor’s advice 
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the baths were discontinued; the doctor advised plamtit Lo keep 
quiet, be careful about his diet and his general health; that after 
being under Sayre’s treatment for about a year he was put under 
Dr. Clymer’s treatment by the advice of Sayre, who gave lim more 
heroic treatment; that he does not think there has been any im- 
provement in the plaintiffs condition, and he is less fitted to attend 


tw business to-day than SIX months avo: that prior to the accident he 


Was in perteet health, of regular habits and pertect health, and Was 
very quick and active in his movements. And the said witness, 
the brother of the plaintiff, on cross-examination, further testified 
that he came here in the latter part of April—2Sth or 20th—and 


from his brother’s condition and the witness’ knowledge of 


of the disease he would suppose that it had been gradually com- 
ber ON. 
And thereupon the said witness was, by the attorney for the de- 
fendant, asked the following question : 
“You Say that you have stood in very close relations to your 
brother for a long while; do you know whether your brother was 
ever married ?” 


‘To which question at the time the same was asked the plamntiff, 


by his attorney, objected, and the court sustained said objection. 
‘To the ruling of the court im refusing to permit said question to be 
asked and the answer thereto to be taken the defendant, bv tts at- 
Lorney, duly excepted, and the exception was allowed and noted by 
the justice presiding at the trial on his minutes before the jury re- 
tired to consider of their verdict. 

After noting said exception and making the Silbnie part ot the 
record, which is made a part hereof, the plaintiff further gave testi- 
mony tending to show by the engineer and superintendent of ma- 
chinery at the Riges House that the sidewalk on G street, adjacent 
to the Riges Tlouse, was torn up to put a new boiler in; that after 
the boiler had been put in place and the wall had been bricked up 
a hole was left for the purpose of putting the dead-light in; there was 
some delay in procuring the dead-light; that after said hole was 
bricked up, and betore the dead-light was put in, every time the 
Witness saw it, Which was pretty much every day, there was a board 
over it; that the witness recollects the fact that they put in a dead- 
lielhit aiter the accident happened ; that when they Came there Lo put 

in the dead-light all they did was to put it in, and that in so 
NO doing left a vacant space around the light, which the witness 

filled in by pouring in melted lead; that said board had been 
over said hole fifteen or eiehteen days before the dead-lght Was put 
in: that the witness passed there nearly every day on his way to 
take the cars to go home, and he knew there were boards over the 
place. 


And thereupon the said witness, upon cross-examination, further 


testified that when the board was put over this hole the boiler had 
been set and everything done, except putting in the dead-light ; that 
on top of the boiler was a safety valve, which required the witness’ 
attention as engineer : that before the hole was covered and before 
the boiler was set, if he wanted to reach the safety valve, he would 
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go to the top of the sidewalk and take off the cover and go down ; 
that his hours for work were from six in the morning until six at 
night; that he does not remember the night before the accident ; 
that he does not remember going past the board the night of the 
accident, but it was his habit in going home to walk by the hole, 
and he always saw the board over it. 

And, on redirect examination, the said witness further testified 
that he could have gone down in the hole after the boards were put 
over it, but he did not remember having done so; that there was no 
uttachment to the boards from below to prevent them from sliding, 
but they were nailed together by a cleat—two cleats. 

And the said plaintiff further gave testimony to prove the 
oh issues on lis part joined by one William A. Hutchins, that 
he resided in Georgetown, and by occupation was a brick- 


layer; that he had resided there for forty-nine years, and been en- 


gauged in business about twenty-one; that he did a jobof work on G 
street, by the side of the Riggs Ilouse,in November, 1881, connected 
with the putting in of a boiler and bricking up the hole; that he 
does not remember when he finished bricking it up, but it was some 
time in November; that he put the dead-light in after the brick- 
work Was completed, and some time in December; that he put the 
dead-light in the day after the accident; that from the time he 
bricked up the hole until he put in the dead-light the hole was cov- 
ered with large-sized mortar-boards ; that he put the mortar-board 
over the hole in the first place—a mortar-board which had been in 
use about the work: that it was the nsual size mortar-board, which 
are generally made about three feet eight inches; that three or four 
boards constituted the mortar-board, which were fastened together— 
nailed—with two cleats; that the cleats were nailed four or five 
inches from the outer edge of the boards; that they were sometimes 
nailed with wrought nails and sometimes with cut nails; that he 
could not tell how long the particular mortar-board had been in 
use; that in using it for a cover witness would pick out the largest 
he had for any such purpose as covering a hole like the one in 
question; that it was put over the hole with the cleats up and the 

boards down, as it could not be put on otherwise; that he 
ay) observed it every day during the time he was waiting for the 

dead-light, and saw that it covered the hole; that it was his 
business to see that; that the mortar-boards are generally made 
about square; that there is no particular size for making a mortar- 
board, but for ordinary purposus they are generally made from three 
feet s1x to three feet eleht: that he does not remember the exact 
size of the one put over the hole, but he knows it was sufficient to 
cover that hole: that the hole was two feet one by two feet six ; that 
that was the size of the hole before the dead-light was put in ; that 
carpenters generally when they build mortar-boards for witness use 
wrought nails; that he could not say whether he made this particu- 
lar one or had it made; that he does not remember what became 
of the mortar-board thit was over this hole; that he saw the mortar- 
board there the morning after the accident, and the hole was cov- 
ered up the next morning when he got there; that he has no recol- 


yy THE DISTRICT OF COLUMBIA Vs. HENRY E. WOODBURY. 


lection of a lady calling his attention to a mortar-board the morning 
after the accident; that he thinks that none of the boards were out 
of the mortar-board when he saw it the morning after the accident ; 
that when he heard of the accident he was in the engine-room, and 
was told by the engineer, one Watson, about it; that the dead-light 
Was carried to that hole the morning after the accident, having 
started from Georgetown before the witness did, and it got there 
before he did; that he put said dead-light in before he heard 
of the accident; that he called to see the plaintiff after the accident 
at the request of Thomas Evans, who was an agent of the Riges, or 
in some way connected with the Riggs, and he did not know in what 
capacity. 
DS And thereupon the said witness on cross-examination testi- 
fied that Mr. Evans informed him that a communication had 
been received from the piaintiff complaining of the result of an 
accident which he alleged had occurred Lo him by iis falling through 


that hole; that said Evans asked witness to go and see the plaintiff 


and see his condition: that he thereupon went to the ofhice of said 
plaintiff and saw him. 


And thereupon the said witness was asked the following question 
on cross-examination by the attorney for the defendant : 


“In what condition did you find him ?” 


To which question, at the time the same was asked the witness, 
and before he answered, the attorney for the plaintiff objected, and 
the justice presiding sustained said objection. To the ruling of the 
court in sustaining the plaintiff's objection, and refusing to permit 
said question to be asked and the answer of the witness thereto to 
be taken, the defendant, by its attorney, duly excepted, and the ex- 
eeption Was allowed and noted on the minutes of the justice presid- 
ing at the trial before the jury retired to consider of their verdict. 


After noting said exception, and having the same made a part of 


the record, which Is made a part hereof, the said witness Ol) Cross- 
examination further testified that the brick work that he was to do 
consisted in taking out the arches and setting the boiler, walling 
the brick work around the boiler, and replacing the arches; that in 
replacing the arches they were built on wooden centers, which is 

made of a platform of a certain rise, and something like that 
5 (indicating @where the brick turns over: that it is built of 

wood sufficiently strong to carry the weight it 1s proposed to 
put on it; but when the witness had constructed the arch he left in 
the crown of the arch this opening, and the center at that time was 
in there; that at the time everything had been done except to put 
the dead-lght mn: that he le tt the areh in the eondition that there 
was a center and this opening above it; that from the top of the 
center to the plane of the sidewalk was about fifteen or seventeen 
inches, which is just the thickness of the arch to the pavement 
above; that with the center there and the plaintiff stepping into the 
hole his foot would have rested on the arch, and he could not have 
gone further than his knee; that the pavement was a large flagstone 
pavement; that the mortar-board was put on with cleats up instead 
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of cleats down, because it would have laid irregular if the cleats had 
been down ; that the cleats were too long to go down in the opening, 
and the board would have laid in an irregular and rocky condition, 
and would have stood up the thickness of the cleats from the side- 
walk if the cleats had been down, and any one might have been 
liable to trip over it; that the board was put cleats up with the 
boards down, so that the boards themselves would hug the flagging 
more closely ; that when putting the mortar-board on the hole as he 
did he considered it to be the safest way, that he had to furnish the 
dead-light and insert it in the opening: that he gave an order to 
Beckham & Middleton forthe dead-lght, but by some delay on their 

partit did not arrive on time ; that said dead-light was ordered 
60 before there was a piece of stone pulled up at all and before the 

work was commenced and under the promise that witness 
should have it in that time; that he was urging Beckham & Middleton 
every day: that he was at their office urging them about it, and their 
excuse wasthatthey could not get it from Pheenixville: that said firm 
of Beckham & Middleton did business in Georgetown, and witness, in- 
stead of ordering the dead-light from the foundry, ordered it from said 
firm; that they are engaged in that business; that said witness most 
assuredly expected the dead-light would be ready for him by the time 
he would be ready for it,and he was surprised and disappointed that it 
was so slow in coming; that said mortar-board was sufliciently large 
to overlap the hole on all sides—sutticiently large to cover the entire 
hole; that the mortar-boards are made out of inch stuff; that said 
witness has been a bricklayer for a long time, and had the placing 
of protection, such as a mortar-board, over apertures frequently, and 
is of opinion that a man stepping on a mortar-board placed over a 
hole, like the one the plaintiff is said to have fallen in, would not be 
liable to break it; that the witness thinks it would take a heavy 
blow to break a board like that in so short a space ; that he never 
kuew of a man walking on a mortar-board of the dimensions of the 
one placed over this, put over a hole of the kind referred to, break- 
ing it; that itis the custom of putting mortar-boards over such 
holes: that he does not think said mortar-board was over said hole 

more than eight or nine days before the dead-light was put 
(1 in: that he went down where the mortar-board was placed 

over this hole every day, being anxious to see if the dead-light 
had arrived, and always found it covered when he went there; that 
the dead-light was on the groand the morning after the accident, 
ready to be inserted before witaess knew anything of the aceident ; 
that before putting in the dead-light the morning aiter the accident 
he had to rebuild the center to set it on, because somebody had taken 
it out, but witness don't know when: that he had been promised 
that morning that the dead-light would be sent to the Riggs House, 
so that when he left Georgetown to go there he knew that the light 
would be there; that he did not take the center out himself, nor 


does he know by whom it was so taken: that he had no notion of 


any sort whatever that the mortar-board was not entirely safe for 
the purpose for which witness used it, but supposed that 1t was suf- 
ficient for the purpose of amply covering the hole: that the delay in 
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putting in the dead-light was not due to witness’ fault at all, but to 
the delay of parties furnishing it; that he was at the Riggs House, 
and where the hol was, Which was covered with il mortar-board, 
ana ito which the plaitith Is said to have fallen, about three o'clock 
in the afternoon of the day on which the accident occurred ; that 
witness was anxious to get through with the work, and when he was 
there, at three o’clock in the afternoon of the day on Which the ac- 
cident happens d, the mortar-board was all right and was covering 
the hole in proper shape. 
And on redirect examination the witne Ss testified that he 
(2? would vo tothe Riges [louse every day to see if the dead-light 
had bye en delivered there: that Beckham «& Middleton’s place 
is three or four squares from where he lived in Georgetown, and his 
residence Is about a mile, or twenty minutes’ ride in the car, from 
the Riggs [louse : that Beekham Wis always promising witness that 
probably said dead-light would arrive in the evening, and witness 
would vo lo the iges Llouse tO See it if had been delivered in his 


am te 
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absence; that said dead-light was construeted in Philadelphia at the 
instance of Beckham & Middleton, and was to be shipped to them : 
that he never dreamed of anvbody vetting into the hele: that the 
way the board was laid it could not have been pulled from the cleats 
by ad man st pping on it; that the center reached under that hole 
so that the hole was entirely covered, and when the dead-light went 
In the wooden center was underneath; thatif aman had = stepped 
Into that hole and the wooden center was not there he would have 
fallen down until the boiler caught hini—probably about two feet— 
the distance from the Lop of the boiler to the top of the pavement— 


but he could not have gone beyond the top of the boiler—that ts, if 


he had HiIsse | the site ty-val Ve that stands right Immediately in thre 
center of the dead-light, underneath if, anid which Is hine or ten 
inches in drameter; that the witness was Chica d three or four days 
in bricking this place up; that about ten days was consumed there 
nn all. 

And on recross-examination he further testified that during the 
time he Wils waiting ior thre dead-lhelht to place over the hole referred 


to he was engaged at work in Washington city, and in going 
OG: home he would pass by the Riggs House; that a man could 
hot have kieke d away the mortar-board easily nor shifted if 


out of its place by any ordinary effort in walking, nor would 


ordinary exercise of pedestrianism disturb it in its place. 

And said witness further testified, in answer to questions pro- 
pounded to him by the attorney for the plaintiff, that some rnght 
stout ehiladre 1) plaving there night have moved it intentionally, or 
boys plaving there could have moved the mortar-board if they had 
vone definitely to do so; that if the boys had not intended to move 
said mortar-board they could not do it by ordinary plaving. 

And the said plaintiff further gave testimony tending to show, by 
Smith Pettit. that he was a machinist, and had been in the business 
fifteen or twenty vears: that he put a new boiler inthe Riggs House 
in November, 1881: that he commenced putting that in about the 
tenth or fifteenth of said November, and the time occupied in tak- 
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ing the old boiler out and putting the new one in was four or five 
days: that the sidewalk was taken up fora space of fifteen or twenty 
feet to take the old boiler out and gut the new one in; that there 
was an opening left there by him, which was afterwards covered with 
iluminating tiling. 

And the said witness on cross-examination further testified that 
the safety-valve was six or eight inches from the level of the street, 
and anv one going through the hole would have gone right on the 
boiler or safety-valve; that he could not teil from a map shown 
him which one of the two holes it was that was mght over the 

sufety-valve. 
tid And the said plaintiff further vave testimony tending LO 

show by one C. E. Luckett that he was a clerk in Adams Ex- 
press Company in this city, and in November and December, 1581, 
he was agent for the company in Georgetown; he has the book of 
delivery for said company for the montlis of November and Decem- 
ber, ISS1; that the entries in said book of delivery under date of 
November 29, ISS1, are in the handwriting of witness, and were 
made by him in the regular course of business for which the book 
was kept, and on that date there is an entry in said book of a de- 
liverv to Beckham & Middleton of Georgetown ; that he did not in 
person deliver the article mentioned to Beckham & Middleton ; that 
his business as agent was to write up the driver's book, check off the 
way-bills that came into the office, and do all the clerical work of 
the office; that the company's driver delivered the article referred 
Lo taking the book with him, ana the book produced by Withess 
was the book that the driver had. 

And thereupon the said witness was asked on direct examination 
the following question : 

“ Whether the book shows that this thing was received on the 29th 
day of November?” 

To which question, at the time the same was asked and before 
said witness made answer thereto, the defendant, by its attorney, ob- 


jected, but the court overruled said objection and permitted said 


witness to answer. which he did as follows: 
7 was. 


To the ruling of the court in permitting said question to be 

65 asked and answer thereto to be taken and tothe answer itself 

the defendant, by its attorney, duly excepted, and the eCXCC})- 

tion was allowed and noted by the justice presiding at the trial on 
lis minutes before the jury retired to consider of their verdict. 


After noting the above exception and making same a part of 
the reeord, which is also made a part hereof, said witness further 
testified that said book was settled every night after the day’s work 
was done and the driver settles up with the company’s agents. 

And the plaintiff further gave testimony tending to show by one 
Rt. 1. Middleton that he was engaged in the iron foundry business, 
and was so engaged in November, 1SS1. 

And said plaintiff thereupon offered to prove by the said witness 
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Middleton, that his signature was on the book of the Adams Ex- 

press Company referred to by the witness Luckett under date of No- 

vember 29, I1S81 (showing said book to witness); that the entry - 
under said date was “1 casting, Beckham & Middleton,’ and fur- 

ther ofler d to Prove by, sada witness that the casting referred to was 

ordered from New York, and that he ordered it for Mr. Hutchins, 

and that there was no other dead-light delivered to said Hutchins by 

said witness or firm of Beckham & Middleton during the months of 
November or December. ISS]. 


To which t stimony the defendant, by its attorney, objected, but 
the court overruled said objection and permitted said testimony to 


be given, which was as follows: . | 
That said signature on said book of Adams express Company a 
was the signature of said Middleton, under date of Novem- | 
Ot) ber 29, JSSI, and that the entry under said date was “1 cast- 
ing, Beckham & Middleton ; amount of charge, $1.60; Beck- ’ 


from New York for Mr. [lutehins, and that there was no other de- 
livery to said [lutchins by said witness or the firm of Beckham and 
Middl Lon during the months of Nove mber and December, LSS1. 


To the ruling of the court in overruling defendant's objection and 
permitting said testimony to be given, and to the testimony itself 


ham iV Middleton,’ anal that the casting referred to was ordered 


the defendant, by Its attorney, duly { xcepted, and the exception Was “ , 

noted by the justice presiding on his minutes before the jury retired 

to consider of their verdict. sf 
And after noting the said exes plion and making the same a part 

of the record, which ts also made a par hereof, the said witness, on ‘ 

cross-examination by the attorney for the defendant, who, without | 


waiving his objections to the testimony of said witness on the score 
of its irrelevancy and rns rnaeate riality, proceeded to cross-examine 
him, testified that he had some difficulty in getting said dead-light 
from New York: that his original intention was to have if tor- | 
warded by freight in the usual eourse, but owing to the delay of 


er 
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parties in New York he had it sent by express; that when he re- 
ceived the casting it was not entirely right, and that in setting it in 


place, instead of its being level it would rock and not fit; that wit- ¢ : 

Hess was compelled a few days after he reeeived it to fix it so that 

that difficulty would be obviate dd. 6 - 
And the said witness, on redirect examination, testified 

hy that he could hot tel] whether it took two, three, or how @ 


many days to fix said dead-light - that if he testified at the 

last trial that it took two days to fix it that that was about correct. 
And the plamtiff further pave testimony tending to prove by 1). 
W. Bliss that he was a practicing physician and surgeon in the city 
of Washington, and had been engaged in that profession for thirty- 
live vears, twenty-four of which in said city; that lie has known the 
plaintiff since 1862; that he has known him well, as he was on 
duiy as an assistant surgeon to witness In 1865 or 1864 in the 
Armory Square [lospital; that while there witness sustained inti- 
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mate relations with plaintiff, and subsequently, while he was in 
practice in the District the witness met him professionally and 
otherwise; that he was called to attend the plaintiff at the instance 
of some member of his family on the 6th or 7th of December, 1881, 
at the plaintiff’s house, on 12th street: that witness had been in the 
habit of giving the plaintiff and members of his family professional 
advice before that time; that before the accident the plaintiff was a 
man of fine physical development, very active, a man who could 
walk rapidly and do what he had to do quickly and well; that his 
physical appearance now is very bad, very much changed; that he 
called to see the plaintiff about midday and found him in bed with 
an inflammation of the left knee-joint and an abrasion of the left 
thigh; that he made a general complaint of a shock or disturbance, 
such as a man would have from an injury such as he deseribed to 

Witness; that he said that he had fallen into a manhole or 
6S hole in the pavement, and stated that he went through with 

one leg and the other was stretched out on the pavement, and 
in walking forward he had fallen over and wrenched himself—fall- 
ing forward with the motion of his walking; that he stated that it 


had oecurred the evening before said witness’ first visit: that the 


plaintiff remained in bed from one to two weeks after said accident 
before he recovered from the strain of the muscles; that before the 
abrasion and swelling of the leg the usual remedies were instituted 
and they repaired; that witness presumed the plaintiff was then 
going to recover; that after he got out of bed the witness visited 
him a week or more at plaintiff’s house, and then he visited witness 
at lis office after that off and on until the consultation took place ; 
that witness treated him until some time in.July, 1SS2, when the 
plaintiff went to New York; that the different svinptoms deseribed 
by the plaintiff developed themselves in the order named. During 
his visits to his office he had supposed that he was going to recover 
fully from the wrench and strain of his muscles, joints, &c., from the 
fact that they began to rapidly repair until he seemed to quite re- 
cover those. Soon after the recovery, about the time that these were 
well, he observed a change in him, his nerves, and a change in ex- 
pression ; he began to have sensations; he described a sensation in 
his left hand. 

“@. Explain about that. 

“A. As though animals were crawling over his hand and a prick- 

ing sensation, both, and I then became satisfied that he had an 
OS) injury of the spinal cord from these symptoms. Of course | 

went through a thorough examination of the case for myself, 
and my opinion was that it was an injury to the spinal cord, and I 
told him that he had received an injury that we had overlooked or 
would not be likely to observe, and it began to develop itself, and 
then I asked for a consultation. 

“(). At the time that you became satisfied from his sym ptoms 
that he had received an injury to the spinal cord, did you at that 
time examine him yourself before you asked for a consultation ? 

“A. I did. He had some evidences, unsteadiness in walking, 
another not being able to stand with closed eves: and there were 
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several symptoms of the most pronounced or typical symptoms of 
the character of the Injury that were present In his case not very 
pronounced, but gave evidence that an injury had taken place to 
the cord—to the spinal cord—and that it began to manifest itself. I 
then asked counsel of Dr. Reyburn, Dr. Elliott, and, I think, Dr. 
Sowers. Dr. Sowers did not reach there the day that we made the 
examination, I think, not until after we had gotten through with 
the examination. 

“(Q. One moment, Doctor. Do you remember when you first in- 
formed Dr. Woodbury that it was your opinion that he was suffer- 
ing from a shock to the spinal cord ? 

“A. At the time I asked for counsel, when I thought it was due 
to him and myself that my diagnosis should be either confirmed or 
[ should be placed right—correct in my judgment—and I had kept 

it from the doctor after | had found those symptoms for a 
10 little tume, or for some time, because | thought it would dis- 

turb him mentally and increase his malady. We had a con- 
<ultation, and there was a perfeet concurrence of decision of the 
counsel. They agreed that there was injury to the spinal cord, and 
there was typical evidence of that injury, and it was high up in the 
cervical spine, and that more energetic measures than I had given 
him were prescribed. We then gave him, by advice of the whole 
council, blisters; that didn’t seem to be sufficiently potent. Leeches 
were then applied ; that did not seem to do. We then used cau- 
tery—thermocautery; that is, burnt him with an instrument or ap- 
paratus made for that purpose after getting the metal at white heat. 
We burned spots along about an inch and a half apart on either side 
of the spine. Tle seemed to repair after that somewhat; he seemed 
improved; but that lasted but a short time, and this character of 
treatment was kept up until he went to New York with his brother, 
Dr. Edward Woodbury, of New York, and went to consult eminent 
surgeons there, and remained some months: I do not know how 
long. 

“(). When did you first inform Dr. Woodbury that he had _ re- 
eelved a shock ” 

‘A. I think it was on the oecasion of my asking for a consulta- 
LION. 


That witness believed the cause of the shock to the plaintiff Lo 
have been a fall that he described he had by striking upon the but- 
tocks with severe force, which caused a vibration of the cords, and 

unusual and serious vibration of the cords; that if the plain- 
v1 tiff had received the fall that he described it might have pro- 


duced the condition that plaintiff was in; that after plaintiff 


went to New York the witness next saw him just prior to the previ- 
ous triai in this ease, and examined him, making the usual tests for 
injuries of that character; that witness found that plaintiff had lost 
the use of the left side, and the applieation of electricity with a very 
strong current did not produce a contraction of the muscles at all on 
that side of the arm, but it produced the usual results on the nght 
arn: that his condition at that time was serious and so severe as to 
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be progressive in its character: that he examined him last week, 
und the claimant was not as well by a great deal as he was last year 
when he examined him; that he has a condition of mental habitude 
that is noticeable, and the lines of expression of his face are lost: 
that he has not any of the fine lines of study or thought that char- 
acterized him prior to the injury; that his malady has progressed 
since the examination of a vear ago,and Is affecting his mental con- 
dition more than then, although he walks differently, very differ- 
ently, from what he did when he was in health, and I think he is in 
a pitiable condition, and [ believe his condition will produce death; 
that is usually the result of cases as grave as his presents to-day ; 
that he is not now competent to attend to any professional business 
whatever; that a patient suffering as he does is naturally subject to 
sleeplessness ; that the witness had known the plaintiff before his 
ilness,and had attended him as his physician; that prior to the ac- 
cident there was nothing in the plaintiff's health that would have in- 
duced the difficulty under which he is now laboring. 


72 And here, the above being all the testimony offered on be- 
half of the plaintiff, the D untitf rested. 


And thereupon the defendant, by its attorney, requested the court 
to instruct the jury— 

First. That the testimony adduced on behalf of the plaintiff 
does not show such a ease as entitles him to recover in this action. 

Second. That on his own showing the plaintiff is not entitled to 
recover in this action. 

Third. On the testimony adduced by the plaintiff the defendant 
is entitled to a verdict in this action. 

fourth. The testimony adduced in behalf of the plaintiff does not 
show such negligence on the part of the defendant as entitles the 
plaintiff to recover in this action. 

But the court, in respect of each such request, refused to instruet 
us requested. ‘To the ruling of the court, in refusing so to instruct 
as prayed, the defendant, by its attorney, in each instance duly ex- 
cepted, which exceptions were, by the court, allowed and noted by 
the justice presiaing at the trial on his minutes before the jury re- 
tired to consider of their verJiet. 

After noting said exceptions and making the same a part of the 
record, which are made a part hereof, the defendant, to maintain 
and prove the issues pon Its part joined, offered and Lave, by One 
Winfield S. Martin, testimony to the jury tending to show that there 

projects over the sidewalk, in front of the ladies’ entrance to 
rs: the Riggs House on G street, an electric light,and it hung in 

the same place at the time of the accident as it hangs to-day : 
that the distance from the inner edge of the opening, through which 
the plaintiff is said to have fallen, to the coping on which the iron 
rail is set next tothe Riggs House is three feet one inch; that the 
electric light is hung from the portico over said ladies’ entrance on 
a projection extending out over five feet over the sidewalk ; that it 
was hung on a bracketat the time of the accident and projected five 
feet over the sidewalk ; that the bottom of the lamp consisted of a 
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piece of brass about three or four inches in circumference, the same 
as the present Ohe > that the only difference between the electric 
lamp now used and that used at the time of the accident is that the 
one now used has a hood over it which acts as a reflector, which the 
the former hood that they used at the time of the accident did not; 
that there is no shadow cast on the pavement by the electric light : 
that the hole where the plaintiff is said to have fallen in, which ts 
how covered by il dead-light. has not any shadow cast over it: that 
there Is not how, ana was hot atl the time ot the aecident, any ob- 
struction of any kind between the lamp and the pavement to cast a 
shadow. 

And on cross-examination of said Martin, produced on behalf of 
the defendant, he Le stified that the first ele CLric light used over said 
ladies’ entrance Cast an Imperte (*| light ana would flicker: that the 
change made 1 the Lop of the { lectric lamp Wis made to keep the 
rain off the lamps and acted a little as a reflector, though not put 
there for that purpose ; that the name of the light that they put 
there is the Thompson and Ilouston cleetric helt. 


fc And here, the above testimony ti rein set out being all the 
testimony offered on behalf of the respective parties hereto, 
the defendant rested. 


Thereupon the defendant, by its attorney, requested the court to 
instruct the jury as follows: 

|. That if the jury find from the evidence that the aecident com- 
plained of by the plaintiff was occasioned by a defect In a sidewalk 
or street in the District of Columbia, not caused by the defendant, 
its auvents, or emploves, the det ndant is not liable in this action. 

2? ‘That under the existing form of roverhment tn the Distriet of 
Columbia the District of Columbia is not hable for anv injury re- 
sulting from the allewed defeet ina sidewalk within the District of 
Columbia, as set out in the deelaration. 

>. The present form of government of the Distriet of Columbia is 
not of such a character as to make the District responsible for any 
negligence of the officers connected with such government, 

|. The present government of the District of Columbia having 
been imposed upon the people of the District, without any power or 
authority on their part to aecept or reject the same, the District can- 
hot he held responsible for such neglivence iis IS complained of in 
the declaration. 
>. If the eare of the streets of the city of Washineton as a public 
duty Is Imposed by statute pon the District of Columbia, the per- 
formance of which is for the general benefit, and the District de- 
rives no profits therefrom, then no action ean be maintained against 
the District for damages resulting from neglect of those charged 

with such public duty. 
i) {). The ofhicers oft the defendant. being appointees of the 
United States, and the rovernment of the District of Columbia 
being administered by them, without any voice therein on the part of 
the people of the District, the corporation, the District of Columbia, 
is not liable in this action for the injury complained of. 
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7. If the jury find trom the evidence that the accident comp lained 
of by the plaintiff was occasioned by his falling through a hole in 
the sidewalk of a street in the District of Columbia; that such hole 
was not caused by the defendant or any one its agent, and that it 
was covered by a board or boards sufficient to protect pedestrians 
against danger of accident by falling +herein, then the jury is in- 
structed that the defendant is not lable in this action, unless the 
jury also find that the said covering had become insufficient and 
had so remained so long that the defendant, in the reasonable exer- 
cise of its business, ought to have become informed of such insufli- 
clrencey and to have repaired or caused to be repaired the same. 

8. That the jury is instrueted that the burden of proof is on the 
plaintiff to show insufticieney in the covering of the hole through 
which the plaintiff, “as 1s alleged, fell, 

*. The jury is instructed that no presumption as to Insuflicienev 
of the covering long enough Lo charge the defendant with notice 
arises from the fact of the plaintiffs having fallen in the hole de- 

scribed in the declaration. 
76 10. If the jury find from the evidence that the hole through 

which the plaintifl was aeciade ntally precipitate d,as is alleged, 
was occasioned by the Operations of a private individual or private 
individuals in the course of improvements of his or their private 
property; that the said improvements had not been completed at 
the time of the alleged accident to the plaintiff; that until the com- 
pletion of the said Improvements the said hole was daily protected 
by the said private individual or individuals or any one his or their 
agent with a covering sutliciently heavy to be kept in place by its 
own weight unless disturbed, sutliciently strong to bear the weight 
of pedestrians, and sufticiently large ta cover-the said hole entirely, 
then the jury is Instructed that the defendant cannot be held lable 
In this action, unless the jury shall also find that the said covering 
had become insuflicient, either by reason of defeet or by reason of 
being disturbed in position, and had so remained a length of time 
prreat enough to enable the defendant to become aware of such in- 
suffiiciency and with reasonable diligence to repair or replace the 
Sale, 

11. If the jury find from the evidence that the accident com- 
plained of by the plaintiff was caused by his falling through an im- 
perfectly protected hole in a sidewalk of one of the streets of the 
District of Columbia and that said hole was caused by the Opera- 
tions: of a private individual or private Individuals in the course of 
improvements to his or their private property, without the partici- 
pation of the defendant or any one its agent, then the jury is In- 

structed that the plaintiff cannot recover in this action. 
i 12. The jury must find for the defendant unless they be- 

lieve from the evidence that the cove ring provide d by per- 
sons other than the District or its employés for the hole in which 
the plaintiff fell, as is alleged, was such an unsafe one that the offi- 
cers of the defendant must have re cognized that fact, or that this 
cover, if displaced in any way by any persons other than an officer 
or agent of the defendant, had been displaced for so long a time 
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and sO obviously that the authorities of the District either knew or 
ought to have known that it was displaced and failed to have it re- 
placed within a reasonable time 

Io. If the jury find from the evidence that the mortar-board de- 
scribed in the evidence, when properly placed, was a sufficient cover 
and protection to the hole into which the plaintiff fell and that thi 


said mortar-board was properly placed on the morning of the day of 


the accident, they must find for the defendant, unless they shall fur- 
ther find from the evidence that the said mortar-board hac been (is- 
placed in some Way by some one not an agent or eniploye of the 
defendant and had remained displaced for so long a time before the 
accident that the defendant had actual notice or ought to have had 
notice of its displacement, and the burden of proving such displace- 
ment and notice is upon the plaintiff. 
l4. If the jury find from the evidence that a defeet existed in a 
sidewalk of the District of Columbia, as is alleged in the declara- 
tion, end further find that the defeet was such that men of 
75 ordinary care and prudence, having knowledge of the defect, 
would not, under ordinary circumstances, have attempted to 
pass the same at their own risk, then the jury Is Instructed that if 
the plaintiff had knowledge of the defeet m= the covering of thi 
opening into which he fell, as 1s allege d, and vet att mpted LO puss 
over the same, he did so at his own risk, and the defendant cannot 
be held liable for any injurv i sulting 11) his acti from su) doing. 
lo. If the jury find from the evidence that a defect existed 
i a s1dewalk ot thre District ot ¢ ‘olumbia, iis Is allewed 1) the ceclara- 
tion, and further find that the defeet was stich that men of ordinary 
eare and pradence, having knowledge of the defect, would not, 
under ordinary circumstances, have attempted to pass the same at 
their own risk, the jury is instructed that if the plaintiff had 
knowledge of the detect, or in the exercise of ordinary care should 
have had knowledge of he defeet. in) the covering ot the opening 
into which. he fell, as ts alleged, and vet. attenpted to pass over the 
same, he aid so at lis own risk, and the defendant cannot be held 
liable for any injury resulting from lis aet in so doing 
1G. Tf the jury find from the evidenee that a detect existed in a 
sidewalk of the District of Columbia, as is alleged in the declara- 
tion, and further find that the defect was such that men of ordinary 
care and prudence, having knowledge of the defect, would not 
under ordinary circumstances have attempted to pass the same at 
their OW] risk, hia further find that thre defect which direetly caused 
the accident alleged by the plaintiff! was such that men of 
as ordinary care and prudence would, in the exercise of ordi- 
nary observation at the time and under tlre circumstances, 
have seen the defective condition complained of, and that the plain- 
tit! yet attempted to pass over the covering described tn the testi- 
mony, and in respect to which the defective condition is alleged, 
then the jurv is instructed that he did so at his own risk, and the 
defendant eannot be held hable for any injurv resulting from his 
act in so doing 


But the court refused to grant each and every one of said instrue- 
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tions as requested by the defendant, by its attorney. To the refusal 
of the court to grant each and every one of said instructions the 
defendant, by its attorney. severally and separately excepted and 
the exceptions were severally and separately allowed by the court 
and separately and severally noted by the justice presiding at 
the trial on his minutes before the jury retired to consider of 
their verdict, which was for the plaintiff in the sum of fifteen thou- 
sand dollars and costs. 

After noting said above exceptions, and having the same appear 
of record, which is made a part hereof, the court of its own motion 
instructed the jury as follows: 


St) f harae of thee (nurt. 


(4ENTLEMEN OF THE JURY: Ata former trial of this case I gave 
certain oral instructions to the jury, which have been reduced to 
type, and, with some few alterations, | will now repeat to you. 

As you have had explained to you by counsel, this is an action 
against the District of Columbia for neghgence in not keeping the 
public thoroughfare in which this accident happened in proper con- 
dition, so as to make it reasonably safe. Counsel have come almost, 
if not entirely, to an agreement about the law in the case and there 
is very little difference between them. Now, my duty is simply to 
make it plain as applicable to the facts in this case. 

It may be as well to state to you in the outset some general prin- 
clpl s that control the qui stion of responsibility of the District gov- 
ernment for accidents occurring on the publie thoroughfares of the 
CIty. 

The District government, as a municipal corporation, is charged 
with the general duty of supervising the streetsof the several cities— 
but one city now—and keeping them in a conditien fit for conven- 
lent use and safe against accident to travelers using them. 

The District government is not an accident Insurance company, 
however. As you have heard stated in argument, it 1s under no 
absolute obligation to respond for every and each accident a man 
may suffer in the streets of the city. It is simply bound to practice 

due care and diligence in the exercise of the legal powers 
S] vested in it and the application of its resources towards the 

objects which I have mentioned. If that due care is once 
exercised, and, notwithstanding an accident occurs and somebody 
is injured, it is simply the misfortune of the victim and not the fault 
of the authorities. 

Now, if we suppose that the duty of the District government bas 
been fully performed in regard to any particular street; that it has 
been put in good condition and is safe against all accidents that 
could be foreseen and provided for, and that afterwards, by some 
( isualty, it falls nto dilapidation and becomes dange rous, as, lor In- 
stance, by the caving in of a sewer, and then an accident happens, 
the rule is that the District government is not responsible for the 
Injury that results unless it had timely notice of the dangerous coh- 
dition of the street, so that it could be put in repair and the danger 
obviated, | 
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This notice is said to be either actual or constructive. (Of course 
you understand what actual notice is. When I speak of construc- 
tive notice it means simply this: That District authorities, within 
the scope of their opportunities and money, are under an obligation 
to exerelse a ov neral supervision of their streets—the streets which 
are comiitted to their care—to watch over them and exercise some 
vigilance, and to keep themselves informed about their condition : 
and if a street remains ina tony 2 rous condition so long that the 
authorities could not help, by the exereise of ordinary care and 
diligence, knowing the fact, and did not know it because the ‘vy failed 

to exercise that vigilance, then the law imputes notice to them. 
S2 ln other words, they have notice 1m contemplation of law, 
and that is what we call constructive notice. 

It is Impossible LO lay down as a proposition of law that any cer- 
tain duration of a dangerous condition of a public highway operates 
of itself as a notice, for every case must depend upon its own ¢clr- 
Culistances 

The law does not require im possibilities of any person, natural 
or artificial. It is Impossible that all parts of all the streets should 
be under constant inspection. It could not, therefore, be maintained 
that at thi instant when an accident happens to a highway the 
authorities are charged with cu mg and held liable therefor if they 
do not put it instantly in repair. As I have said, every such case 
must be determined by Its pe ik ir circumstances. 

lor Instance, ina ‘that once came betore this court It appeared 
that a street in the ems secs Beerind of the city had been put 1} 
excellent condition. In the evening a rain-storm washed out the 
eutter and carried off a portion of the pavement, and on the same 
evening somebody tell into the excavation, was injured, and after- 
wards brought suit agaist the District for da nages. Well, obvi- 
ously, In acase of that kind, the District authorities could not be 
expected to have notice in time to repair the evil, and they were 
acquitted of all responsibility. You can well imagine different 
cases to which very different rules would apply. Suppose, for in- 
stance, the caving In of a sewer in an untrequented part of the city— 
say on Boundary street—at a spot where a patrolman only passes 

onee mM Lwenty- -four or fortv-eight hours. The authorities 
S39 might not have notice of this condition of affairs for a d: ay or 

two; but if such a thing should occur on Pennsylvania ave- 
nue it Would, perhaps, be considered gross negligence if they did 
not know it and take steps tc obviate it in an hour. So a danger 
may be conspicuous and likely to attract general attention or the 
opposite, lor example, | remember at the intersection of Fo and 
l‘ourteenth streets—-a thing hardly conceivable in a city like this— 
a vast chasm suddenly occurred nearly twenty feet deep from the 
caving Inofasewer,a horse being carried down into the excavation, 
which was.never heard of since, and a family in a carriage drawn 
by him barely escaping with their lives. Of course, a thing like 
that would excite great and general alarm and be known by the 
authorities immediately. Il remember, on the other hand, the case 
of a lady stepping into a pipe projecting slightly above the street, 
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the top of which had been removed, in consequence of which she 
suffered a fracture. It was a small pipe and a thing that would 
scarcely attzact the attention of anybody, and its condition was not 
likely to be brought to the attention of the District government 
until an aceident occurred. So that this question of constructive 
notice depends oh a variety of circumstances, such us locality, con- 
spicuousness, and so forth, and I cannot say as a rule of law that 
one day’s duration of a nuisance is or is not long enough for the 
District to be charged with notice. Now, suppose the authorities of 
the District find it necessary to make repairs or changes in a street. 
They wish to repair a sewer or open a new one, and they dig a 

trench for that purpose. Of course, that is dangerous to pas- 
S4 sers-by, and the duty devolves on the District to take every 

possible precaution to protect travelers, and to that end they 
ought to put up barriers, such as [a] substantial fence, around the 
ditch, and perhaps a lighted lamp at night. When that is done 
their duty 1s fulfilled up to that point, just as if the street was com- 
pleted. Then, if. by a storm or the act of some malicious person, 
those barriers should be removed and somebody fall in, the same 
rule there applies in regard to notice. The District would not be 
responsible unless actual notice was brought to them of the condi- 
tion of the street, or the thing remained so long that they ought to 
have known and must have known it if they exercised ordinary 
care. So much for the operations conducted by the District govern- 
ment itself, and now we will speak of the operations conducted by 
private persons. 

Of course people must build houses, and, in order to do that, it is 
necessary to excavate for cellars and areas, if needed, and to dig 
trenches to connect with the water-mains, gas-pipes, and sewers. 
Nobody has a right to do this without a permit from the authori- 
ties, and if any person shouid undertake to do it without a permit, 
while he would be responsible for any injury resulting, the District 
would not be, unless it had the same notice that I have already 
spoken of. If a permit is granted, as is usually the case, the fact is 
notice to the authorities that the work is in progress, and then they 
are charged with the duty of seeing that it is properly conducted. 

Now, these works are necessarily dangerous to life and limb, 

SO and it becomes the duty of a person doing the work to pro- 

tect it against accident to travelers on the street, and the duty 

of a private person is very much the same as that of the District 
itself when it is prosecuting an improvement. 

If a private individual fails to protect the excavation or hole, or 
whatever it may be, it is theduty of the District authorities to see that 
it is protected, and they are held responsible that he shall do it, for 
they were notified that he was going on with the work when he 
obtained his permit. If the individual himself supphes the protec- 
tion against danger, then the duty will have been discharged on his 
part, and the duty of the District also will have been discharged 
just the same as in the case of the works being constructed by the 
District itself; and then if, by anv unforeseen accident or the act of 
somebody that could not be anticipated, the protection has been re- 
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moved and new danger supervenes, of Course the law about notice 


applies. The District would not be responsible for an accident that 
happened unless they had timely notice and opportunity to provide 
against the new danger. 

| will illustrate this further by calling your attention toa thing 
which attracts your observation every day that you pass along the 
sidewalk, and that is the large iron covers or lids that cover coal- 
holes or any other excavation. When they are properly secured we 
would not hesitate to walk over them. They are sate, reasonably 
safe, absolutely safe, when properly secured against accident. Now, 
SUpPpose the owner of one of these lids or covers that are over these 

vaults or coal-holes should remove it for purpose of business 
SO or his domestic concern, and should neglect to cover it over 

again. ‘This, too, might happen in the evening when it could 
not attract observation, and a man might fall in and be injured im- 
mediately after its removal before the authorities could ever have 
notice of it. That would be a case where they could not be charged 
with notice. If that remained exvosed for a day or two, so that the 
authoritiesought tohave knownof it,or the fact was actually brought 
to their notice, and they neglected LO repair it, then the District iiu- 
thorities would be responsible for the injury resulting from that 
negligence. 

These are the general principles that apply to publie and private 
works which involve danger in the highways and thoroughfares to 
the passing publie. 

Now, coming down to this case, here was an excavation made in 
the sidewalk for the Purpose of placing a new boiler connected with 
the Riggs Hlouse,and it becomes necessary to leave an aperture in the 
pavement for the time. Nothing has been said in the evidence in 
this case about a permit to do that work, though I think you may 
fairly presume that such permit was given; but whether that be so 
or not the work lasted long enough to justify you In presuming that 
the District authorities had notice that it was In progress, and then 
their duty would be very much the same as if thev had been con- 
ducting the work themselves, and they were bound to see that the 
proprietors conducted the work in a manner safe to the pubite. 

The first question for you to consider, and thedelicate and 

Si difficult question of the ease, is whether, in the first instance, 

a suflicient protection Was provided LO guard the publie 

against accident. .A mortar-board was placed over the hole and 

extending several inches beyond the edges, and was the protection 
relied Ubon, 

It you should come to the conclusion that there never was an ade- 
quate protection provided in the first instance, then the duty of the 
builder never was fulfilled, and it would not make the slightest dif- 
ference Whether it became a little more dangerous by the displace- 
ment of the cover afterward or not, and the question of the notice 
about this displacement would not arise at all. I say, if it never was 
an adequate protection within the rule of the law prescribing the 
duties of affording suflicient protection on the part of the proprietor 
and the District authorities, it does not make any difference whether 
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the District had any notice or not of any subsequent change in the 
condition of this covering. If it was an adequate protection in the 
first instance, then comes the question of notice of subsequent 
change. 

| say this because there is evidence in the case tending to show 
that this mortar-board was over this hole the very day of the acci- 
dent, and it is shown to have so remained down to a very late hour 
of that day, so that probably you will tind, if the board was removed, 
having been there in the course of the day, whether time enough 
elapsed between the removal and the time of the accident to give 
the District authorities notice of that removal. 

Not much stress has been laid in argument upon the ques- 

tion of notice to the District authorities of any change 
SS in the condition of that covering: the main argument has 

been as to the original sufficiency of this mortar-board to 
protect against accident. 

Now, upon this question of sufficiency, | apprehend, this case will 
mainly turn. I mean sufficiency of protection in the first Instance, 
and it is a difficult and delicate question, and one about which I do 
not mean to express an opinion. ‘There are several elements which 
enter into the Inquiry. 

The protection which was relied upon was, I repeat, a mortar- 
board, as it is called, consisting of three or four boards fastened to- 
cether by cleats, which was placed over this hole temporarily for a 
Space of from five to ten days, intil a permanent protection could 
be affixed. One question would be whether the boards are of them- 
selves sufficient to sustain any ordinsry weight—the weight of peo- 
ple passing over—and about that there seems to be no controversy 
between counsel, It seems to be admitted on both sides that these 
boards placed over this aperture described in the evidence, and rest- 
ing on either side, would sustain the weight of the plaintiff or 
any person passing over them. Loose boards would do the same 
thing. But another point on the part of counsel for the plaintiff is 
that although the strength of the boards was sufficient to sustain 
the weight of a person passing over them, yet the whole thing was 
not securely in place, and that it was hable to be removed out of 
place, and therefore was not a safe means of protection to the pub- 

lic 
Si) It does not seem to me that there will be a ereat deal of 

controversy about that, but itis for you to describe whether 
these boards would be sufficient to sustain the weight of any ord1- 
hary man traveling over them. There is another element in the 
ease. It is not only necessary that the protection should be suffi - 
cient to sustain the weight of persons passing along, but another 
element is the security of the covering in its placee—proper place— 
over the hole to sustain the weight of a heavy man walking over 
it, and, at the same time, if it would be liable to be kicked out of 
place by persons passing along you might uot think that an ade- 
(tate protection ; but this is the question for you to decide. 

Now, that is a question for you to decide. You must decide 
whether it was sufficient to sustain the weight of a person passing 
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over it, and whether it was sufficiently secured, either by artificial 
appliances or by its own inherent weight, to hold it in its proper 
place, etc, 

You have seen, as I have already mentioned, these heavy iron 
lids that cover trap-doors and coal-vaults; every time vou walk the 
streets you meet with these, as | explained to you, and pass over 
them, and by their own weight they remain in place. In some 
places the law requires, [ believe, that they should be held down by 
weights below them. It is admitted that there were no heavy ap- 
pliances used to secure this beard in place, and the particular ques- 
tion, therefore, is whether its own weight may be sufficient to keep 
it in place. 

It is not necessary that it should be made absolutely safe 

MH) against all interference, for no barrier or other safeguard 

could be put there which could not be removed by some force, 

but only that it should be safe against the consequences of the ordi- 

nary use of the street—such contingencies as might fairly have been 
anticipated and foreseen. 

If you come to the conclusion that it was such a precaution as 
proper care, diligence, and foresight ought to have provided for such 
an emergency, and that the accident was not occasioned by any de- 
fect in the original appliance provided there, but that 1t was subse- 
quently, by some unforeseen occurrence or ageney, or the exertion 
of some individual, moved from its place and thereby made danger- 
ous, then the rules as to notice will apply also as claimed on the par 
of the defense. 

If the thing was safe at first, and was made unsafe afterward, then 
of course the District authorities would have to have notice in time 
fo remedy the dangerous condition of the place, but would not be 
liable for aceident happening in the interval. It is not, however, of 
any great practical importance whether the place can be considered 
to have remained unsafe, in consequence of a removal of the cover, 
long enough to affect them with notice, because there is no evidence 
In the case to show when it became unsafe. It may have been ten 
minutes before the accident occurred, and when it was not possible 
for the authorities to know it. It may have been immediately after 
the covering was Inspected in the morning of the day the accident 
occurred. We do not know as to this. The burden is on the plain- 
tiff toprove either that the thing was originally dangerous or had 

become so long enough before the accident for the authorities 
v1 to have known it, so as to impose upon them the obligation 
to put it in proper condition. 

| think that, although the whole case is for vou, it is, | conceive, 
reduced to the single inquiry whether, in your judgment, in. the 
placing of the mortar-board, which was placed over this boiler, it 
Was a proper protection for the public against danger from the hole. 

We have no testimony here to show when that displacement oe- 
curred, and it is for the plaintiff to prove that if he wants to affect 
the District with constructive notice of the insuflicient protection of 
the place. 

| do not think the plaintiff relies so very much on the supposed 
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notice to the District authorities of the subsequent displacement of 
the cover as upun the original unsafe condition of the place, of the 
insufficiency of the protection put there in the first instance, and | 
think the case reduces itself to the single inquiry whether, in your 


judgment, under all the circumstances, that should be deemed a 


proper protection for the public against danger from this hole. 
Now, having said thus much, and, [ think, all that [ need say 
about the merits of the case, I will read you the instructions asked 
on the part of the plaintiff. The instructions asked on the part of 
the defense were read to you, a rd, by request of the plaintiff's coun- 
sel, I will read you their prayers. 
[ wish to say a word about the amount of damages. The rule 
laid down in the instructions asked on the part of the plain- 
JZ tiff ts to the effect that the plaimtith is entitled to recover, if 
he is entitled to recover at all, for his lost time, the expendi- 
ture of money made necessary by his injury, and compensation for 
his suffering In) body and mind,and his whole condition and pros- 
pects are to be considered in case you find a verdict in his favor. It 
Is Impossible for me to say what the cowpensation should be, as there 
Is no mathematical rule by which his losses can be estimated, and 
it is a matter for sound judgment in this as in all cases, 
I do not see that I can add anvthing, genth men, you may retire. 
And to so much of the said charge of the eourt as instructed the 


jury that it was to be presumed that a permit had been given by 


the def ndant for the doing the work in the sidewalk of the street 
mentioned and described in the declaration and testimony, and in- 
structed the jury as to the lability of said defendant incident to and 
consequent upon such permit in the premises, the defendant, by 
its attorney, duly excepted, which exception was allowed and noted 
by the justice presiding at the trial on his minutes before the jury 
retired to consider of their verdict. 

And the defendant, by its attorney, requests the court to sign and 
seal this the defendant's bill of exceptions, to have the same force 
and effect as if each and every one of the exceptions herein taken 
by the defendant and noted by the justice presiding during the 
trial on nis minutes had been severally and separately signed and 

scaled by the justice presiding, which is granted; and the 
OO defendant, by its attorney, before the jury retired to consider 

of their verdict, requests the justice presiding Lo sign and 
seal this its bill of exceptions, and make the same a part of the 
record, according to the form of the statute in such case made and 
provided ; and it Is accordingly done this 12th day of November, 
ISSO, now for then, this 6th day of May, 1SS6. 


W. S. COX, Justice. [SEAL. | 


After the signing and sealing of said bill of exceptions, and mak- 
Ing the same a part of the record, and which, together with all the 
testimony on behalf of the plaintiff and defendant, respectively, 
therein set forth is mede a part hereof, the jury retired to coisider 
of their verdict; and, after such consideration, found a verdict In 
fuvor of the plaintiff in the sum of fifteen thousand dollars and costs. 
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Whereupon, and within the time allowed by the rules of court, 
the defendant, by its attorney, filed its motion for a new trial, which 
was duly entered on the minutes of the court, upon the following 
erounds : 

l‘irst. Because the verdict ts contrary to the evidence 

Second. Because the damages awarded by the jury are excessive. 

Third. Because the evidence adduced at the trial was Insufficient 
to support the verdict. 

fourth. Because the verdict is against the weight of the evidence. 

lifth. lor errors of law committed by the justice presicd- 
{) | ing in his rulings during the trial in admitting and exclud- 
Ing evict nee. 

Sixth. l°or errors of law committed by the justice presiding at the 
trial in his instructions to the jury. ‘ 

Seventh. For errors of law committed by the justice presiding in 
his rulings during the trial in rejecting prayers for Instructions to 
the jury offered on behalf of the defendant. 

Kighth. For errors of law committed by the justice presiding in 
his rulings during the trial in granting the prayers for instructions 
to the jurv on behalf of the plaintiff. 

Ninth. On bills of exceptions duly taken by the defendant during 
the trial to the rulings of the justice presiding in admitting and ex- 
cluding evidence ; also in his instruetions to the jury. 

Tenth. On exceptions taken by the defendant during the trial 
and entered by the justice upon his minutes. 

Which motion was on the 12th day of December, ISS5, and atthe > 
same term of court at which said case was tried, by the court over- 
ruled; from which order the said defendant duly appealed, all of 
which will more fully appear or the minutes of said court. 

Whereupon, and after the overruling of said defendant's motion 
for a new trial, the court gave judgment against said defendant on 
the verdict so rendered by the Jury against it for 815,000. 

Because all the matters and things herein recited are mot of ree- 

ord, and in order that the defendant may have the case prop 
OQ erly reviewed tn the general term of the supreme court of 
the District, on its appeal from the order of court overruling 
its motion for a new trial on a ease, and in order that the questions 
on this case submitted, to wit, whether the said verdict is not con- 
trary to the evidence, whether the damages awarded by the jury are - 
not excessive, Whether the evidence adduced at the trial was net in- 
sufficient to support the verdict, whether the verdict is not against 
the weight of the evidence, and whether the justice presiding did 
not commit errors to the prejudice of the defendant in his rulings 
during the trial, in admitting and excluding evidence, in -his in- 
structions to the jury, in rejecting pravers for instruction on behalf 
of the defendant, and in granting prayers for instructions to the 
yury on behalf of the plain till, are questions submitted to the court 
1) eeneral tert on this the defendant's Case , and the defendant, 
by Its attorney, requests the court to sign and. seal this its case, con- - 
taining all the testimony offered on behalf of the respective parties, 
and make the same a part of the record according to the form of 
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the statute in such case made and provided, and it is accordingly 
done this 12th day of December, 1885, now for then, this 6th day 
of Mav, 1856. 


W. S. COX, Justice. [SEAL.] 


oh) Proceedings betore the supreme court of the District of 
Columbia, sitting In) general term, commencing Monday, 
April 26, 1886. 
Present: Chief Justice Cartter and Justices Cox and Merrick. 
WEDNESDAY, June od, A. D. 1886. 
Session resumed pursuant to adjournment. 
Present: Justices Hagner, James, and Merrick. 
r 
Henry EF. Wooppury, Plaintiff, 
iS. 


Tuk District or Conumpta, Defendant. } 


At Law. 


' No. 23772. 


Argued by Mr. Riddle for the defendant, appellant, and by Mr. 
“oleman for plaintiff; cron nt to be re sumed to-morrow. 


Adjourned until 10 a. m. Thursday, June 24, ISS6. 


THurspbay, June 24, A. D. 1886. 
Session resumed pursuant to adjournment. 
Present: Justices Hagner, James, and Merrick. 


HleENRY K. Wooprt RY, Plaintiff, } \t Law 


is » * om 
No. Lay (2. 


Tur District or Cotumpra, Defendant. } 


Argued on behalf of plaintiff by Mr. Jeremiah Wilson and Mr. 
James Coleman, and in reply on behalf of defendant, in conclusion, 
by A. G. Riddell, and submitted. 

97 Monpbay, June’ 28th, A. D. 1886. 
Session resumed pursuant to adjournment. 

Present: Justices [lacner, James, and Merrick. 

: « * x x 
Henry FE. Woopnpury, Plaintiff, ] 


is 


At Law. 


—_—- ) 


a ne No. 2: y 4 
fue District or Cotumpra, Defendant. J — 


This cause having been argued by counsel for the plaintiff as for 
the defendant and submitted to the court here upon the record of 
the special term, whereupon, after mature consideration thereot, be- 
cause It appears to the court here that there is no error in the pro- 
ceedings of the special term or in its judgment, therefore it is con- 
sidered by the court that the judgment at the special term be, and 
it is hereby, affirmed with costs, to be taxed by the clerk, and that 
the plaintiff have execution thereof, 


IS THE DISTRICT OF COLUMBIA V8. HENRY E. WOODBURY. 


QS UNirep STATES OF AMERICA, 88: 


The President of the United States to the Chief Justice and justices 
of the supreme court of the District of Columbia, Greeting: 


Beeause in the record and proceedings as also in the rendition of 
a judgment in a plea which is in said court before you between 
Henry Kk. Woodbury and The District of Columbia, being No. 
23772 at law, a manifest error hath happened, to the great damage 
of the said District of Columbia, as by its complaint appears, and 
it being fit that the error, if any hath happened, should be duly 
corrected and fuli and Spe edy justice done to the parties aforesaid in 
this behalf, therefore you are hereby commanded, if judgment be 
therein given, under your seal, distinctly and openly, to send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
specied, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
L’nited States, this. 10th day of July, in the yvear of our Lord 1886, 
and of the Independence of the United States the one hundred and 
eleventh. 

[Seal Supreme Court of the Distriet of Columbia, | 
R. J. MEIGS, Clerk. 
District oF COLUMBIA, 7o wil 
To Hlenry i. Woodbury 

You are hereby cited and admonished to be and appear at a 

supreme court of the United States to be holden at Washington on 


the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the District of 


Columbia, wherein The District of Columbia is plaintiff and you 
are defendant, to show cause, If any there be, why the judgment In 
the said writ of error mentioned should not be corrected, so that 
speedy justice be done the parties in that behalf. 


Witness, D. Kk. Cartter, chief justice of the said supreme court of 


the District ot Columbia. 


Service hereby acknow ledged. 
J. COLEMAN, 
Attorney for He ury . Woodbury. 


Qi) AUTHENTICATION OF RECORD. 
('/, yp] ( ertiticate. 


CLERKS OFFICE, 
SUPREME Court or THE District OF COLUMBIA. 
I, Rk. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on file 
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and of record in said office, and that said originals together consti- 
‘tute the record of the proceedings of said court in this cause. 
Witness my hand and the seal of said court this 15 day of Oct., 
1SS6. 
[Seal Supreme Court of the District of Columbia. ] 
t. J. MEIGS, Clerk, 
J. MEIGS, Jr., Assistant Clerk. 


Justice’s Certificate. 


I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 

Witness my hand and seal this 15 day of Oct., 1886. 

D. K. CARTTER, [seat] 
Chief Justice. 


(‘lerk’s ¢ ertificate lo Justice's Official (‘haracter. 


I, R. J. Meigs, clerk of said court, hereby certify that David K. 
Cartter, whose genuine signature is subscribed to the foregoing cer- 
tificate, Was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this loth day of 
Oct., 1866. 


[Seal Supreme Court of the District of Columbia. ] 


J. MEIGS, Clerk. 


h 
R. J. MEIGS, Jn. Assistant Clerk. 
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HENRY E. WOODBURY. 


BRIEF FOR THE PLAINTIFF IN ERROR 


Siatement of the Case. 


This is a writ of error to the supreme court of the District 
of Columbia, in which court the defendant in error, Wood- 


bury, sued the District of Columbia for damages for alleged 


injuries claimed to have been occasioned by a defective high- 
way. The verdict and judgment in the trial court were for 
the plaintiff below in the sum of $15,000, which the court in 
general term affirmed. ‘The facts are as follows: 


On the evening of December 6, 1881, Woodbury fell 
through an opening in the sidewalk of G street northwest, 
adjoining the Riggs House, in the city of Washington. The 
opening was occasioned by the operation of constructing a 
boiler for the Riggs House, and was intended to be covered 
by a dead-light, as it afterwards was covered. There was 
some delay in procuring the light, which had been ordered 


9 
before the work was commenced (Ree. 29, fols. 59-60). 
While waiting for the light, Hutehins, the contractor for 
the brickwork, covered the opening with a large-sized mor- 
tar board. The opening was two feet one inch by two feet 
six inches and the mortar board was about square, being in 
dimensions from three feet six inches to three feet eight 
inches each way. The boards were nailed to the cleats 
four or five inches from the outer edges of the boards (27, 
fols. 56-7). It was sufficiently large to overlap the 
hole on all sides, and was made of inch stuf A man 
stepping on such a board would not be liable to break it; 
it would take a heavy blow to break a board hike that 
in so short a space; Hutehins, who has had long experience 
in such matters, never knew of one to break under such 
circumstances (29, fol. 60). As to weight, a man could not 
have Aicked away the mortar board easily, nor shifted it out 
of its place by any ordinary effort in walking; nor would 
the ordinary exercise of pedestrianism disturb it in its place; 
some right stout children playing there might have moved 
it intentionally, or boys playing there could have moved it 
if they had gone definitely to do so; if the bovs had not 
intended to move it they could not do so by ordinary play- 
Ing (30, ful. 69). 

Hlutchins has been a bricklayer for a long time, and had 
Lhe placing of protection, such as a mortar board, over Open- 
ings frequently; it is the custom to put mortar boards over 
such openings as that in question; be had no notion of any 
sort whatever that the mortar board was not entirely safe 
for the purpose for which he used it, but supposed that it 
was sufficient (29, fols. G0-'L.) 

As to the manner in which the board was put over the 
opening, it was put with the cleats up and the boards down, 
us it could not be put on otherwise (27, fol. 56 ad fin.); the 
pavement was a large flagstone pavement, and the board 
Was put cleats up, because it would have lain irregular if 
the cleats had been down; with cleats down it would have 


lain in an irregular and rocky condition; and standing up 
the thickness of the cleats from the sidewalk any one might 
have been liable to trip over it; it was put cleats up so that 
the boards would hug the flagging more closely (28-’9, fol. 
oo). 

As to the condition in which the opening was left, the 
sidewalk was arched beneath, the work being done on wooden 
centers, which are platforms or supports, describing an are 
of a circle, conforming to the are of the intended arch. 
These centers are of stout wood, and when the arch was con- 
structed the opening in question was left in the crown of the 
arch. Oneofthese centers was left under the opening and the 
mortar board was laid on top from the top of the center 
to the plane of the sidewalk was about fifteen or seventeen 
inches, the thickness of the arch. With the center under 
the hole, the plaintiff stepping in could not have gone fur- 
ther than his knee (28, fols. 58-9). On the morning after 
the accident, the center was found to have been taken out, 
but when or by whom is unknown (29, fol. 61). 

As to the board remaining in place over the opening the 
testimony is all one way. [Every time Watson, the engineer 
of the Riggs House, saw the opening, which was pretty much 
every day, the board was over it. He passed there nearly 
every day on his way home, and he knew the board was 
over the place; it was his habit in going home to walk by 
the opening, and he always saw the board over it (26-7, fols, 
545). Hutchins observed the board every day during the 
time he was waiting for the dead-light, and saw that it cov- 
ered the opening (27, fol. 57). He went down to the place 
every day, being anxious to see if the dead-light had arrived, 
and always found the opening covered (29, fol. 61). He was 
there about three o'clock in the afternoon of the day of the acei- 
dent (the accident occurred between 8 and 9 p. m.[7, fol. 16]}, 
and at that time the hoard was all right and was covering the 
opening in proper shape (30, fol. 61); and on the next morning 


he saw the opening covered by the mortar board, none of the boards 
of which were then out of it (27-’8, fol. 57.) 

This is all of the testimony touching the board and _ its 
sufficiency as a covering, and it was all offered by the de- 
fendant in error. 


As to the manner of the accident, Woodbury says that he 
stepped on the board and it let him down (7, fol. 16); it was 
his impression that as he went down the board flew up and 
struck him in the back (13, fols. 28-9): that his hands went 
forward, and some letters and a cane which he had in them 
fell from them (7, fols. 16-17); in falling forward he came 
near striking his face on the ground (13, fols. 28-"9). He told 
one of his physicians, Dr. Clymer, that he was thrown or fell 
violently forward, so that some articles which he held in his 
hand were thrown some little distance (20, fol. 45); and he 
told another, Dr. Sayre, that in falling he had torn his pan- 
taloons (16, fol. 33), though this he denied at the trial (13, 
fol. 29). 

Remembering that the mortar-board was in place, “ in 
proper shape,” at three o’clock in the afternoon, the only 
explanation of the accident is that between that hour and 
the happening of the accident the board was moved out of 
place by some unknown person (possibly the engineer of the 
Riggs House—26-7, fol. D9), and so left or so imperfectly 
replaced that it failed to lap the opening on two contiguous 
sides—either on the west and north or on the west and 
sonth. In either case, if Woodbury were going west (as in 
fact he was—7, fol. 16) when he fell, his stepping on the 
board would cause every incident of the accident as de- 
scribed by him: (1) he would fall with the board—that is, 
it would apparently let him down; (2) by falling in one di- 
rectlon—e. y., towards the northwest-—while being supported 
on its eastern and southern sides by the brick-work, the 
board would throw him forward, bringing his face near the 
ground and throwing “some little distance” articles in his 
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hands; and (3) on noother hypothesis could the board give 
him the impression of flying up so as to strike him in the 


back. 


As respects the extent of the injuries alleged to have been 
sustained by the defendant in error it is to be borne in mind 
throughout that those injuries are distinctively of that con- 
venient sort aptly denominated occult. Even the tests re- 
sorted to by physicians in endeavoring to ascertain the con- 
dition of the patient in such cases are singularly favorable 
to imposition, as the standing on one leg with the eyes 
closed (15, fol. 31), turning around, walking, &e.(18, fol. 38, 
ad fin.), and the hysterical paroxysms put forth as indica- 
tions of injury can be easily feigned (17, fol. 36). The ex- 
amining surgeon in every such case has to depend upon the 
description by the patient of his symptoms, which are prin- 
cipally internal or subjective. When calling in Dr. Sayre 
Woodbury was complaining of nervous prostration, inability 
to sleep or to take any exercise without feeling fatigue, &c. 
He, not Dr. Sayre, attributed his alleged condition to the fall 
(14, fol. 41), and Dr. Sayre says that, faking the facts as de- 
tailed by Woodbury, he, Sayre, would not ascribe Woodbury’s 
condition to the accident except from his statement (16, fols. 
34, 35). 

So, too, Dr. Clymer got the history of the case from Wood- 
bury, and learned from him an account of his injuries, he 
“assuming plaintifl’s description to be correct,” and reaching a 
conclusion “ according to the h istory of the case as given to the 
witness by the plaintiff” (17, 18, fol. 37). He was told by the 
plaintiff’ * that his powers of attention were lessened and he 
was unable to fix his mind as he formerly had done.” He 
examined the plaintiff “as to his mental condition, as to the 
subjective conditions, those which he felt himself.” “ He 
then proceeded to an examination of his mode of turning 
around, his walk,and other symptoms, and made out his 
diagnosis from that ” (18, fol. 58, ad fin.). 


% 
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Bearing this important consideration in mind, we next 
note that “ the serious condition In which tbe plaintiff de- 
scribed himself to be, if produced by an accident such as he 
described, would have developed itself pretty soon after the 
accident; that if it was a direct injury to the nerves it would 
show immediately ” (Dr. Sayre, 16, 17, fol. 35); that in this : 
case “ thesymptoms would develop themselves very quickly ;” 
“that, measuring the effects of the blow as plaintiff described @ | 
it to the witness, he should think the results would have ot 
manifested themselves in a short time—in four or five or six 
days;” “that if so injured as deseribed it would manifest 


itself immediately; in any event it would be in a few days 
(17, fols. 36,57). Dr. Clymer thinks that in Woodbury’s 
case, as described to him, the primary symptoms would con- 
tinue fora month or so; the secondary symptoms would 
follow ina few weeks or perhaps a month or two; “that if 
the plaintiff had been laid up fora couple of weeks after the 
accident and then gone about secondary symptoms would ~ Fe 
have set in in /ess time than a month, and then within three _ 
months would have become appreciable” (21, fols. 44-47). i 
Woodbury’s brother saw him about the latter part of 
April, 1882, “ walking with a great deal of difficulty, drag- 
ging his feet,” &e. (25, fol.52,ad fin.), the very secondary sym p- 
toms deseribed by Dr. Clymer (21, fol. 44), and from his 
condition his brother, also a physician, from his own knowl- 
edge of the supposed disease,“ would suppose that it had 
been gradually coming on (26, fols. 53—"4). So, too, his sis- 


ter, who returned to Washington in February, 1882, “ was 


quite shocked by his appearance being so much changed.” . © 

“Tle seemed to have grown old and had a hacking cough ” = 

(14, fol. 30.) : . a 
Noting, again, that Woodbury is himself a physician, and 

that he describes with great promptness the succession of F 

his symptoms (11-12, fols. 24-5); recalling that three months 

is the longest period allowed by any witness for the mant- 

festation of the latest in order of the symptoms of the in- 


attend to my business. 


preccneeived assumption of that role: 
his “ history of the case,” his account of his “ subjective con- 
ditions,” his “complaints,” 
“tests” to which he was to be subjected, “the facts as de- 
tailed by him,” his “ mode of turning around,” his “ walk,” 
all to conform to the requisites of the occasion ? 
not this view of the matter borne out by Dr. Sayre’s state- 


juries pretended to have been sustained by him, and re- 
marking the vacillation and variations of the dates given 
by him (11-13), observe his letter of April 8, 1882, four 
months after the accident, in which he says: “I was laid 
up about two weeks as a result of my injary and unable to 
[ expect to be indemnified for the 
loss thus sustained” (12, fol. 26) 

This suit was brought June 14, 1882 (1, fol. 4). 
bury visited New York in July following (8, fol. 19). 
nota fair contention that the grievous injuries now pretended 
were an afterthought, conceived in the intention to magnify 
the results of his fall for the purposes of this suit; that 
when he left this city in July, 1882, he did so in the de- 
elared character of a physical wreck and with the carefully 
he intending to make 


response 


he would not ascribe his condition to the acci- 
dent except from his statement (16, fols. 34-'5); by the fact 
that it was an impossibility for a man to receive a blow 
upon the ecocevx from a fall such as he described (17, fol. 
36; 20-"1, fol. 43); by the fact that he teld Dr. Sayre that 
he had torn his pantaloons in falling (16, fol. 35), and yet 
denies that he so stated (13, fol. 29): by the fact that he 
describes very particularly the treattnent given him by Dr. 
Sayre (8, fol. 19), while Dr. Sayre says specifically that he 
did not treat him or prescribe for him at all (16, fol. 35) or 
undertake his case professionally, and by the lame attempt 
to explain away the letter above noticed by pretending 
an indication of what he expected in the way 
of compensation for what he had suffered and would suffer?” 


I. 
Assigninents of Error. 

The court below erred— 

1. In affirming the judgment of the court in special term. 


2. In overruling the exceptions taken by the plaintiff in 
error to the rulings of the trial justice in admitting and ex- 
cluding testimony. 


3. In overruling the exceptions taken by the plaintiff in 
error to the rulings of the trial justice in granting the in- 
structions to the jury prayed by the defendant in error and 
refusing those prayed by the plaintiff in error. 


4. In overruling the exception taken by the plaintiff in 
error to the charge of the trial justice to the jury. 


5. In refusing to consider the motion of the plaintiff in 
error for a new trial on the ground that the verdict is against 
the weight of the evidence, and the appeal of the plaintiff 
in error from the action of the trial justice in overruling 
said motion. 


[I 1. 


Argument. 


[In presenting the argument it appears most convenient to 
adopt a chronological order and to consider, first, the excep- 
tions relating to the testimony, the prayers for instructions, 
and the charge of the court in that order, and then the as- 
signment of error relating to the motion for a new trial 
touching the weight of the evidence. 


e 


A. 
THE EXCEPTIONS RELATING TO THE TESTIMONY. 


The form of the objections taken by the plaintiff in error 
to the testimony which is the subject of the exceptions was 
criticised by counsel for the defendant in error at the hear- 
ing below, and the adoption by the court of. that criticism 
calls for brief notice. 

The criticism is that no specific ground of objection was 
assigned in each case of objection; wherefore says the court: 
“Tt is thus obvious that there is no information given to 
this appellate court as to the ground of the objection, or 
why, whether for incompeteney, inadmissibility, or upon 
what ground, this objection was made.” (See the opinion, 
appendix hereto.) And in support of this observation the 
court cites the opinion of this Court in Camden vs. Doremus, 
3 How., 530. In that case several depositions and the ree- 
ord of a certain suit were offered in evidence by the plaintiff, 
and the bills of exceptions stated that to the reading of each 
“the defendant, by his counsel, objected, and that his objec- 
tion was overruled;” of which this Court said: 


“An objection . . . which seems to have been aimed 
at the entire testimony adduced by the plaintiff, but whether 
at its competency or relevancy or at its regularity merely 
that objection nowhere discloses. 

“With regard to the manner and the import of this objec- 
tion, we would remark that they were of a kind that should 
not have been tolerated in the court below pending the trial 
of the issue before the jury. Upon the offer of testimony, 
oral or written, extended and eomplicated as it may often 
prove, it could not be expected upon the mere suggestion of 
ali exception which did not obviously cover the competency of 
the evidence nor point to some definite or specific defect in its 
character, that the court should explore the entire mass for 
the ascertainment of defects whjch the objector himself either 
would not or could not point to their view. It would be 
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more extraordinary still if, under the mask of such an ob- 
jection, or mere hint at objection, a party should be per- 
mitted in an appellate court to spring upon his adversary 
defects which it did not appear he ever relied on, and which, 
if they had been openly and specially alleged, might have 
been easily cured. it is impossible that this Court can deter- 
mine, or do more than conjecture, as the objection is stated 
on this record, whether it applied to form or substance, or 


how far, in the view of it presented to the court below, if 


any particular view was so presented, the court may have 
been warranted in overruling it.” 


It is difficult to treat seriously the view taken of this 
matter by the court below. It truly says that the law sup- 
posed by it to be evidenced by the above citation “ has not 
always been observed here, the rule has not been 
strictly observed here.” Quite the contrary: the “law” or 
“rule.” as the Court conceives it, has never been observed 
here, and the opinion in this case gives the first intimation 
from any court of the District that objections taken to oral 
testimony in the progress of a trial must be invariably ac- 
companied by statements in the bills of exceptions of the 
grounds of such objections. 

The cases from this Court which are supposed, in the 
opinion below, to justify the criticism under consideration 
will be found on examination to have no relevancy to the 
class of objections dealt with by the opinion. The doctrine 
which even the opinion appears to extract from those cases 
is that an appellate tribunal is under no obligations to con- 
sider objections to testimony which are so general and in- 
definite in their nature as to require it to explore the whole 
record and try to conjecture what the trouble was. No one 
can justly affirm that any of the objections taken by the 
plaintiff in error to the testimony is of a nature to impose 
upon an appellate court any inquiry beyond the par- 
ticular bill of exception in which the objection is set forth, 
or that any of the objections fails to reveal in itself the 
ground upon which it was taken; or, in the language of 
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this Court, does not “ obviously cover the competency of the 
evidence ” objected to, or that any court or counsel could 
have been ata loss to understand the precise question in- 
tended to be raised by each objection. 

The one sufficient suggestion is that in no ease could the 
objection have been obviated by the defendant in error at 
the trial without an abandonment of the testimony at which 
it was aimed. 

The objections all related ‘to the substance of the prof- 
fered testimony; none of them was directed to matter of 
form. ‘The true test in the matter is furnished by this 
Court: 


“ The rule is universal that where an objection Is so gen- 
eral as not to indicate the specific grounds upon which it is 
made, it is unavailing on appeal un/ess it be of such a char- 
acter that it could not have been obviated at the trial.” 


Noonan vs. Caledonia Mining Co., 121 U.S., 400. 


Turning, now, to the exceptions themselves, which relate 
to the testimony, but three of them will be considered here, 
namely, those relating to the contributions of the defendant 
in error to medical journals and to references made to him 
in such journals and text-books, and that relating to delay 
in the delivery of the dead-light for the opening in the side- 
walk. 


1-2. Of these the first twe may be considered together. 

The defendant in error, be.ng on the stand as a witness in 
lis own behalf, was asked on direct examination the follow- 
ing question : 


“State, Doctor, if vou please, whether or not you had at 
that time or prior to the time of this accident been a con- 
tributor to any medical journal of this country or abroad— 
the old country—of any articles or essays on diseases known 
to the profession.” 
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To which, over the objection of the plaintiff in error, he 
answered : 


“1 have been for years a regular contributor in the Phila- 
delphia Medical ‘Times ; also to the Virginia Journal, amed1- 
cal monthly published in Richmond, and other journals.” 


(9, fol. 20.) 


Afterwards the defendant in error was reealled as a wit- 
ness in his own behalf. and. as the reeord states: 


“Further to maintain the issues upon his part joined, 
uffered to prove that [he] the plaintiff had in his possession 
certain written articles for certain medical journals and cer- 
tain medical works on obstetrics and gynecology, and that 
he had been quoted as an authority upon certain subjects ; 
to which the defendant objected, but the court overruled the 
defendant’s objection and permitted said testimony to be 
given as follows: 


“That Atkinson’s Therapeutics of Gynecology and Obstet- 
rics and Wood’s Library Minor Surgieal Gynecology, by 
Paul I. Munde (which books were produced and examined 
by the witness betore the jury), are text-books in the medical 
profession, and that on pages 73 and 140 of said first-named 
book were articles written by himself, or reference made to 
him, and also at page 217 of the last book referred to; also 
that in the Virginia Medical Monthly for August, 1876, there 
is an article by the plaintiff on the therapeutic use of eertain 
remedies, and also in the American Journal of Obstetries 
there is an article by platrmtilf on the ‘Application of Nitrie 
Acid in Endocervicitis and Endometritis, and also a trans- 
lation of one of plaintiff’s articles in a French journal, enti- 
tled ‘Annales de Gynecologie, in April, 1875, and also in 
a French journal, ‘The Review of Medical and Surgical 
Therapeutics,’ of May, ISfo. 

“To the ruling of the court in overruling the defendant’s 
objection and permitting said testimony to be given and to 
the testimony itself the defendant duly excepted, and the 
exception was allowed and noted by the justice presiding at 
the trial on his minutes before the jury retired to consider 
of their verdict.” (25, fol. 51-’2.) 
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The court below wholly ignored the second of these ob- 
jections, and it contemptuously disposed of the first by con- 
trasting an artist with a dandy in respect of the different 
uses to which they put their hands, and by reflecting on the 
common sense of those who impute error to the trial justice 
in his ruling. Says the court: 


“Any one using common sense [| which, of course, any one 
possessing it would do], would say that the compensation 
should be based on what he has shown to have lost; and to 
do that he must first show what he had done.” 


In saying this the court simply blinks the fact that the 


‘record does not show that by reason of having contributed the 


articles in question, or of having been referred to or quoted, 
the defendant in error realized anything, or that by reason 
of his accident he ceased contributing or being referred to or 
quoted, and, therefore, lost something. This testimony did 
not show (and it did not purport to show) any loss of either 
capacity or income to the defendant in error, and so it was 
clearly inadmissible and could have had but one effeet— 
aud that a wrong one—to swell the damages without reason. 


a. This testimony did not respond to the offer to show 
that the defendant in error was “quoted as an authority.” 


ts 


The two text-books were “ produced and examined by the 
witness before the jury,” but the American and Freneh jour- 
nals were not even produced. None of the articles claimed 
to have been written by the defendant in error and none of 
the references said to have been made to him were read to 
the jury orin its hearing. What were the articles, if any, 
in the text-books; whether the text-books were of any au- 
thority whatever ; when the articles were written; when 
the books were published ; what was the nature of the ref- 
erences to the defendant in error, whether jocose or serious, 
complimentary or the contrary ; whether the medical jour- 
nals had any standing; whether the several different pub- 
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lications contained the same or different articles by the de- 
fendant in error—none of these was made to appear, and 
the testimony concerning the books and articles was, besides, 
hearsay of the most objectionable sort. 

State vs. Winter, 72 Lowa, 627. 


b. The “authority ” of the defendant in error, upon medi- 
cal science in general or any particular branch of it, was 
not put in issue by either the pleadings or the nature of the 
action. 

The principle that the evidence must correspond with the 
material allegations of the parties and be confined to the 
point at issue between them excludes all collateral facts 
tending to distract the minds of the jury from that point, to 
excite their prejudices, or to mislead their judgment; and 
it excludes, equally, all collateral facts by which an adver- 
sary, through want of notice, may be surprised or taken 
at any disadvantage at the trial. 


1 Greenl. Evy., sees. 51-2. 


‘To illustrate by this case: If the defendant in error might 
have shown that he “had been quoted as an authority ” 
upon medical subjects, the plaintiff in error might in turn 
have shown that he and his vouchers were equally destitute 
of merit or reputation in the eyes of the medical profession. 
The attention of the jury, as a necessary result, would have 
been diverted from the real inquiry, the real issues between 
the parties, to the full extent to which such collateral in- 
quiry might be pursued. 

The averments of the declaration ave such as to have ap- 
prised the plaintiff in error that the defendant in error is 
a physician and surgeon, and that his practice and profes- 
sion as such were claimed to be permanently affected by his 
injuries. The course of evidence that might be expected 
In support of averments to that effect is sutticiently appar- 
ent to afford a reasonable upportunity to encounter it upon 
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the trial; but the particular contributions of the defendant 
in error to medival learning, the “ reference made” to him 
in foreign and domestic publications, the “ authority” in 
which he was or might be held in his profession, none of 
these was involved in either the pleadings or the nature of 
the action; and of the purpose of the defendant in error to 
resort to such collateral matters the plaintiff in error could 
have no intimation in advance of the testimony by which 
they were sought to be established, and so, of necessity, it was 
left without the means of meeting or disproving them. 


c. The testimony was wholly irrelevant to the question of 
damages. 


The latest article claimed to have been written by the de- 
fendant in error, the most recent “ reference made” to him, 
the last publication of any of his productions, appearing 
from this testimony, is August, 1876 (25, fols. 51-2), a date 
more than five years before the accident. No sort of con- 
nection between these things and his income at the time of 
the accident is pretended. It is not even pretended, it was 
not the purpose of this testimony to suggest, that at any 


‘time he had derived any compensation from his contribu- 


tions to medical journals, or that his supposed reputation 
was known in the community in which he practiced. 

The tendency, if not the purpose. of this testimony was to 
influence the jury upon the question of damages by enlisting 
their sympathies in favor of a professional character sup- 
posed to be distinguished in both hemispheres; but the 
rank, calling, or situation in life of a plaintiff is immate- 
rial. 


“ Damages are given as a compensation, recompense, or 
satisfaction to the plaintiff for an injury actually received 
by him from the defendant. ‘They should be precisely com- 
mensurate with the injury, neither more nor less; and this 
whether it be to his person or estate.” 

2 Greenl. Ev., sec. 253. 
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This language has more than once received the approval 
of this Court. 

Dow vs. Humbert, 91 U.S., p. 299. 

Birdsall vs. Coolidge, 95 U.S., 64. 


The damages recoverable are for the injury personal to 
the man. 
Holyoke vs. Railway, 48 N. IL, 545. 


Sedg. Ld. Cas. Meas. Dam., 705. 


As “an authority” che defendant in error was entitled to 
no compensation. His professional reputation was not in- 
volved in the action and was unimpaired by the injury ; and, 
as already stated, his earning capacity, as influenced by his 
reputation, is not shown to have been in the least impaired. 


As it is impossible for this Court to determine the effect 
upon the jury of the testimony under consideration, the 
judgment below shonld be reversed if that testimony was 
improperly admitted. There was nothing in the charge to 
restrain the effect of the testimcny upon the jury, but every- 
thing to encourage them to consider all the testimony offered 
(45, fol. 92). 

See Penn. Co. vs. Roy, 102 U. S., p. 460. 


3. The remaining exception relating to the testimony 
which will be considered is that which touches the delay in 
the delivery of the dead-light for the opening in the side- 
walk. 


[t will be remembered that this dead-light was to be sup- 
plied by Hutchins as part of his contract, and that he had 
ordered it before the work in the sidewalk was begun. He 
ordered it of the firm of Beckham & Middleton, of George- 
town (29, fols. 59-60). 

In order to carry the imputation of negligence, the de- 
fendant in error sought, and was allowed by the court, to 


prove delay in the delivery of the light. The accident 
happened December 6, 1881. The record shows the follow- 


Ing: 


And the said plaintiff further gave testimony tending to 
show by one C. Ek. Luckett that he was a clerk in Adams 
Express Company in this city, and.in November and De- 
cember, 1881, lie was agent for the company in Georgetown ; 
he has the book of delivery for said company for the months 
of November and December, 188]; that the entries in said 
book of delivery under date of November 29, 1881, are in 
the handwriting of witness, and were made by him in the 
regular course of business for which the book was kept, and 
on that date there is an entry in said book of a delivery to 
Beckham & Middleton, of Georgetown; that he did not in 
person deliver the article mentioned to Beckham & Middle- 
ton; that his business as agent was to write up the driver's 
book, check off the way-bills that came into the office, and 
do all the clerical work of the office; that the company’s 
driver delivered the article referred to, taking the hook with him, 
and the book produced by witness was the book that the driver 
had. 

And thereupon the said witness was asked, on direct ex- 
amination, the following question : 

“Whether the book shows that this thing was received on 
the 20th day of November.” 

To which question at the time the same was asked, and 
before said witness made answer thereto, the defendant, by 
its attorney, objectec ; but the court overruled said objection 
and permitted said witness to answer, which he did, as fol- 
lows: 

"hw, 

To the ruling of the court in permitting said question to 
be asked and answer thereto to be taken, and to the answer 
itself, the defendant, by its attorney, duly excepted, and the 
exception was allowed and noted by the Justice presiding at 
the trial on his minutes before the jury retired to consider 
of their verdict. (51, fols. 64-’5.) 


And the plaintiff then offered as a witness one Middleton, 
of the said firm of Beeklham & Middleton, as to whom the 
record proceeds : : 


‘> 
Le 
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And said plaiutiff thereupon offered to prove by the said 
witness, Middleton, that Ais signature was on the book of the 
Adams Express Company referred to by the witness Luckett, 
under date of November 29, 1851 (showing said book to the 
witness); that the entry under said date was “1 casting, 
Beckham & Middleton; amount of charges, $1.60; Beck- 
ham & Middleton,” and further offered to prove by said 
witness that the casting referred to was ordered from New 
York, and that he ordered it for Mr. Hutchins, and that . | 
there was no other di ad-light delivered to said Hutchins by 
said witness or firm. of Beckham & Middleton during the 
months of November or December, 1SS1. 

To which testimony the defendant, by its attorney, ob- 
jected; but the court overruled said objection and per- 
mitted said testimony to be given, which was as follows: 

That said srnalure on said hook of Adams express (‘om- 
pany was the signature of said Middleton, under date of No- 
vernber 29, ISS1, and that the entry under said date was 
“1 casting, Beekham & Middleton; amount of charges, 
$1.60; Beckham & Middleton,” and that the easting referred 
to was ordered from New York for Mr. Hutchins, and that 
there was no other delivered to said Ifutchins by said 
witness or the firm of Beckham & Middleton during the 
months of November or December, 1881. 

To the ruling of the court in overruling defendant's 
objection and permitting said testimony to be given, and 
to the testimony itself, the defendant, by its attorney, duly 
excepted, and the exception was noted by the justice pre- 
siding on his minutes before the jury retired to consider 
of their verdict. (31-"2, fols. 65-’6.) 


a. It will be noted that neither of these witnesses testifies 
that the light was received /y Beckham & Middleton on No- 
vember 29, ISS1. The testimony of Luckett is that the <G 
book contains an enfry on that date of a delivery to Beck- > 
ham & Middleton, and that the book shows that the article | | 
mentioned in it was received on that date, but by whom re- 
ceived is not stated,and Middleton merely says that the ial 
signature In the book under that date was his and describes 
the entry, but non constat that the light may not have been 
received by the express company on November 29, entered 
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on its delivery book of that day, and yet not delivered for 
several days. 


b. The testimony of Luckett was manifestly incompetent. 
He was permitted to say that an entry made by him, con- 
fessedly before the fact, in a certain book showed that a de- 
iivery, not made by him but by another person, was made 
on a certain date. Luckett was no more competent to testify 
to this than any other person, because the fact of the entry 
in advance of the delivery could not possibly prove the de- 
livery. ‘The proper witness to that was the driver mentioned 
by Luckett. 


c. The effect of the testimony of Luckett and Middleton, 
taken in connection with other testimony offered by the 
defendant in error (29, fol. 60; 30, fol. 62), was that there 
had been negligence by Beckham & Middleton in deliver- 
ing the dead-light to Hutchins; and this was the object of 
the testimony. Its effect upon the jury may be imagined 
from its effect upon the genera! term of the court below. 
Says the court: 


“The ninth and tenth exceptions are taken to this: The 
plaintiff endeavored to show that a considerable interval, 
namely, from the 29th of November, at least, up to the 9th 
[in fact, it was the 6th] of December, when this accident 
occurred, had elapsed between the arrival in Georgetown of 
this very metal cover, with thick glass in it, and the time it 
was put in place, and during all that time there was neglect to 
put it there. It was objected that that was a matter of no 
consequence in the case. 

“We cannot agree to that. We think it was highly mate- 
rial as to a matter which might be of considerable impor- 
tance touching the question of the defendant's negligence, 
namely, as to how long this hole remained that way. We think 
there can be no question that the testimony on that point 
was evidence tending in the direction of an elucidation of 
that matter.” 


i) _ 
jut the question “how long this hole remained that 
way "—that is, without a dead-light —either before or after the 
arrival of that article at Georgetown was in no sense and 
in no degree involved in the controversy. ‘The question was 
whether the opening had been left in an unprotected con- 
dition: and, if so, for how lone and under what cireum- 
stances as to notice to the District. It is a conclusive test ; 
that the dead-light may never have been put in and yet no Pe FF 
responsibility have ever attached to the District, by reason 
of the fact that the cpening might have been kept so well 
protected that no accident there would ever have happened. 
The testimony under consideration had no tendency in 
point of law to affect the District with either notice or neg- 
ligence. The circumstance that the dead-light had arrived 
in} Georgetown sevVvell days, or evel a mM ith, before the acel- 
dent was not even “evidence tending in the direction of an 
elucidation ” of the manner in which during such interval 
the opening had been protected, or of the question of notice 
or negligence on the part of the District. To give to that 
circumstance any such effect was to render Hutchins and 
his sub-contractors the agents of the District, and to render 
the District responsible for their acts and omissions inter sese ; 
and the natural eflect of the testimony in that behalf was 
to associate the District with the delinqueney of Beckham 
& Middleton, if such there was, towards Hutehins. 
Ilow is it possible from that circumstance to impute to the 
District negligence or responsibility in any form, for that the 
dead-light was not in place before the expiration of that 
week? What had the District to do with that? How could ™ 
it affect the question whether the opening was insufficiently a Ns 
protected? What pretense can be advanced that, because 4 
the dead-light was in the possession of the parties contract- | 


ing to furnish it to another party contracting to put it in @- 
for still another party ordering the work—each and every 

of them being in not the remotest way connected with the 
District—the District is yet to be affected by such fact? 


EXCEPTIONS RELATING TO THE PRAYERS FOR INSTRUCTION TO 


THE JURY. 


1. The prayers numbered from two to six, offered by the 
plaintiff in error (36, fol. 74-5), present the question whether, 
under its existing form of government, the District of Co- 
lumbia is liable for personal injuries occasioned by defects 
in the public streets. 


a.— The General Rule of Liability of Municipal Corporations for 


De fective St reels, Ke. 


Dillon (Mun. Corp., 3d ed., see. 1017) thus summarizes the 
law as to the liability of municipal corporations growing out 
of defective streets, &c. : 


“In the absence of an express statute imposing the duty 
and declaring the liability, municipal corporations proper, 
having the powers ordinarily conterred upon them respect- 
ing bridges, streets, and sidewalks within their limits, owe 
to the public the duty to keep them in a safe condition for 
use In the usual mode by travelers, and are liable in a civil 
auction for special injuries resulting from neglect to perform 
this duty. Such duty and liability are considered to exist, 
without a positive statute, when the following conditions 
coneur: 


“1. The place in question, whether bridge, sidewalk, or 
street, must be one which it is the duty of the corporation 
to repair or keep in a safe condition; and this duty (to keep 
In repair), if not specifically enjoined, must arise upon a just 
construction of the charter or statutes applicable to the cor- 
poration. 

“2. This duty or burden must appear, upon a fair view 
of the charter or statutes, to be imposed or to rest upon the 
municipal corporation, as such, and not upon it as an agency 
of the State or upon its officers as independent public offi- 
cers. (This, however, in general, appears sufficiently where 
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the municipality sought to be made liable exists under a 
special charter or general act which confers upon /¢ peculiar 
powers and privileges as respects streets, their control and 
improvement, not pussessed throughout the State at large 
under its general enactments concerning ways.' 
“3. The power to perform the duty of maintaining the 
streets In a safe condition, by authority to /evy taxes or impose 
local assessments for the purpose, must be (as it almost always 


is) conferred upon the corporation.” 4. 
> 


The foundation of the liability is thus stated by this 
Court : 


“Where a specific and clearly defined duty . . .. of 
general interest is enjoined, and it appears, from a view of 
the several provisions of the charter, that the burden was 
imposed mn consideration of the pru ile “ses granted and accepted, 
and the means to perform the duty are placed at the disposal 
of the corporation, or are within their control, they are clearly 
liable to the public if they unreasonably neglect to comply 
with the requirement of the charter.” 


Then, passing to the case under consideration, the Court <ef 
adds : 


“Whether the action in this case is maintainable against 
the defendants or not depends upon the terms and condt- 
tions of their charter, as is obvious from the views already 
advaneed. . . . It is obvious that the duty enjoined ts 
as specific and complete as our language can make it; and 
it is equally clear that the bridge Is placed under the sole 
control and management of the defendants ; and, in view of 
the several provisions of the charter, not a doubt is enter- 
tained that the burden of repairing or rebuilding the bridge 
Was Imposed upon the defendants in consideration of the ee SS 
privileges and immunities conferred by the charter. Most : 
ample means also ar placed at th disposal of thee defend- 4 | 
aquts. or within their control fn enahli them lo perform the 
duty enjoined, Allthe eonditions of liability there- e { 
fore, as previously explained, coneur in this case.” 
Weightman vs. Washington, 1 BI., 50-1. 
See Nebraska City vs. Campbell, 2 BI., 590. 


. 
.- 
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And in the subsequent case of Barnes vs. District of Co- 
lumbia, 91 U. S., 540, the character of the corporation’s 
charter as being voluntary is made prominent as a condition 
of liability. 

The question, which had already frequently been before 
that court, was considered by the supreme court of Massa- 
chusetts, in 1877, in a case—J/ill vs. Boston, 122 Mass., 344— 
in which the authorities were reviewed at length and dis- 
tinguished with great care in an elaborate opinion by Mr. 
Justice Gray, then chief justice of that court. Among others, 
the cases of Weightman Vs. Washington, Nebraska City Vs. 
Camphe i]. and Barnes vs. District of Columbia were subjected 
to critical examination, and the opinion, although not so 
stating it in terms, quite convincingly shows that, whatever 
other conditions of liability may be deemed necessary, the 
adjudged cases holding municipal corporations liable in such 
actions have all involved one of three features, viz: 


(1.) That the work out of which the injury arose was such 
as ordinarily appertained to private enterprise, and was car- 
ried on by the municipal corporation just as an individual 
or private corporation might have-carried it on, e. g., the 
construction and maintenance of docks, canals, &e., for use 
of which by individuals tolls were or might have been ex- 
acted. 


(2.) That the negligently performed duty was one clearly 
imposed upon the corporation, and was so imposed in con- 
sideration of benefits or privileges received. 


(3.) That the charter of the municipal corporation under 
which the duty arose was voluntary as to the corporation, 
and was aecepted by it. 


The opinion concludes: 


“But, however it may be where the duty in question Is 
imposed by the charter itself, the examination of the au- 
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thorities confirms usin the conclusion that a duty, which 

is imposed upon an incorporated city, not by the terms of 

its charter, nor for the profit of the corporation pecuniarily 

or otherwise, but upon the city as the representative and 

agent of the public, and for the public benefit, and by a gen- 

eral law applicable to all cities and towns in the Common- 

wealth, and a breach of which in the case of a town would 

give no right of private action, isa duty owing to the pub- . 

lic alone, and a breach thereof by a city, as by a town, is to 

be redressed by prosecution in behalfof the public, and will 

not support an action by an individual, even if he sustains 

special Gamage thereby.” v 
Ifill vs. Boston, 122 Mass., p. 380. nn 


h— The Characte yr of the So-Called Municipal Corporation, The 
Jyistrict of Columbia. 


Prior to the creation of the municipal corporation, The 
District of Columbia, there were in the District three cor- 
porations for municipal purposes, viz: Georgetown, Incor- 
porated by Maryland .by act of 1789, chap. 23; the Levy . 
Court, created by act of Congres sof Mareh 38, 1801 (see. 4, + 
2 Stat.. 115), and Washington, incorporated by Congress by " © 
act of May 3, 1802 (2 Stat., 195). Many subsequent acts re- 
lating to the general powers of these corporations were passed 
from time to time, of which the most important are as fol- 
lows: 


Georgetown: Acts of Maryland, 1797, chap. 56, 1799, 
chap. 85; Acts of Congress, March 3, 1805 (2 Stat., 332), 
Mareh 38, 1809 (Do., 537). | 
Levy Court: Acts of Congress, July 1, 1812 (2 Stat., 771), : ee 
May 3, 1862 (12 Stat., 383), March 3, 1863 (Do., 799). 
Washington: May 15, 1820 (3 Stat., 583), May 26, 1824 t 
(4 Stat., 75), May 20, 1826 (4 Stat., 186), May 17, 1848 (9 


Stat., 223). ” { 


The municipal corporation, The District of Columbia, was 
created by act of Congress of February 21, 187L (16 Stat., 
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419), and continued, with provisions for a temporary gov- 
ernment of the District, by act of June 20, 1874 (18 Stat., 
116). The existing permanent government was provided by 
act of June 11, 1878. (20 Stat., 102.) 


The late corporation of Washington, under the acts above 
cited, had certain duties imposed upon it in consideration 
of certain privileges granted,and the means to perform those 
duties were within the control of the corporation ; whereby 
it was rendered liable for neglige nee in the performance of 
such duties. 

Weightman vs. Washington, 1 BL, 39. 


And under its first form of government the District of 
Columbia was similarly situated and, as holdinga voluntary 
charter, was similarly liable. 

Barnes vs. Dist. Col., 91 L. S., SAV. 


ut this form of government of the District wholly disap- 
peared in 1874. By the above-cited act of June 20 of that 
year it was provided as to the government substantially as 
follows: 


(1.) The former government was abolished. (See. 1.) 


(2.) A Commission was created, to consist of three persons 
appointed by the President, with authority to exercise the 
former powers of the Governor and Board of Public Works 
under the earlier act, subject to certain limitations, and with 
“power to apply the taxes and.other revenues of said District 
to the payment of the current expenses thereof, to the sup- 
port of the public schools, the fire department, and the 
police,” and to the payment of certain debts of the District ; 
but the Commission was forbidden to make any contracts or 
incur any obligations except such as might be necessary to 
the faithful administration of valid laws, the execution of 
existing legal obligations and* contracts, and the protection 
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and preservation of improvements existing or commenced 
at the time of the passage of the act. (See. 2.) 


(5.) An officer of the engineer Corps of the Army was pro- 
vided to be detailed to discharge the duties formerly de- 
volved upon the chief engineer of the Board of Public 
Works. (Sec. 3.) 


(4.) A tax for the support of the government was levied 
and its oOllection provided for. (Sec. 4.) 


(O.) A joint select committee was provided for to prepare 
a frame of government for the District. (See. 5.) 


(6.) And other provisions were made not material to the 
question under consideration. (Sec. 6-10.) 


The powers of the Governor and Board of Public Works, 
to which this commission succeeded, did not in uny respect 
involve the levying of any tax or the application of any Dis- 
trict funds to any purpose except In pursuance of appropria- 
tions previously made by law. (16 Stat., 419.) 


sv the act of June 11, 1875, creating the existing govern- 
ment of the District, it is provided, as affects the question 
now under consideration, as follows: 


(1.) The District continues a municipal corporation, and 
the Commissioners provided for by the act are to be deemed 
and taken as officers of such corporation. (Sec.1.) 


(2.) The Commissioners consist of two civilians and an 
othicer of the engineer ( orps of the A rny, respectively ap- 
pointed and detailed by the President; and they have the 
powers (except as limited in the act) and are subject to the 
duties, restrictions, and limitations of the Commissioners 
under the act of 1874. (See. Vv.) 
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(3.) The Commissioners are tlhe successors of the earlier 
board, and they have power, su/ject to the limitations of the act, 
“to apply the taxes or other revenues of said District to the 
payment of the current expenses thereof, to the support of 
the public schools, the fire department, and the police,” but 
they may make no contract or incur no obligation other than 
such as are provided for in the act and shall be approved by 
Congress. They are required annually to submit to the Sec- 
retary of the Treasury, “for his examination and approval, 
a statement showing in detail the work proposed to be under- 
taken by them during the fiscal year next ensuing and the 
estimated cost thereof;” also the cost of constructing, repair- 
ing, and maintaining bridges and of maintaining public in- 
stitutions of charity, reformatories, and prisons, and the ex- 
penses of the Washington Aqueduct and its appurtenances ; 
“and also an itemized statement and estimate of the amount 
necessary to defray the expenses of the Government of the Dis- 
trict of Columbia for the next fiscal year.” ‘The Secretary 
of the Treasury, having considered the said estimates, sub- 


mits his statement with the origi:al estimates to Congress ; 


and to the extent to which Congress approyes the estimates 
it appropriates the amount of one-half thereof, and the re- 
mnvining half “of such approved estimates” is levied and as- 
sessed upon taxable property and privileges in the District 
and collected according to law (see. 3). The law governing 
the levy and collection of taxes is the act of March 3, 1877 
(19 Stat., 396), which, being earlier in date than the act we 
are considering, is in some respects (e. ¢., the provisions of 
te sec. 2) superseded by the lateract. But to make double sure 
> the assurance of depriving the Commissioners of all freedom 
of action, Congress specifically repealed this second section 
March 38, 1879. (20 Stat., 410.) 


(4.) The Commissioners may, by general reguiations con- 


sistent with the tax act just mentioned, or with other ex- 
isting laws (of which there ate none on the subject), “ pre- 
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scribe the time or times for the payment of all taxes and the 
duties of assessors and collectors in relation thereto.” All 
taxes collected are paid into the Treasury of the United 
States and the same, as well as the appropriations made by 
Congress for its one-half as above provided, are disbursed on 
itemized vouchers, audited and approved by the auditor of 
the District and certified by the Commissioners or a majority 
of them: and all accounts of the Commissioners and the 
tax collectors and all other officers required to account are 
settled and adjusted by the accounting officers of the Treas- 
ury of the United States. (Sec. 4.) 


By subsequent enactment in) the several annual appro- 


priation acts for the District from March 5, 1879, to July 1, 
1882 (20 Stat., 410, 21 Stat., 1562, 466, 22 Stat., 144), at 
which latter date the provision was mace permanent, It Is 
provided that all moneys appropriated for the expenses of 
the government of the District, together with all revenues of 
the District from taxes or otherwise, shall be deposited 1D 
the Treasury of the United States as provided by section 
four of the act of June 11, 1875, and (except as to the sink- 
ing fund, which is in charge of the Treasurer of the United 
States as sinking-fund commissioner of the District; see. 7 
of the act of June 11, 1878, 20 Stat., 107), shall be drawn 
therefrom only on requisition of the Commissioners, specify- 
ing the appropriation upon which it is drawn; “and in no 
ease shall such appropriation be exceeded either in requisi- 
tion or expenditure.” 


(5.) When any repairs of streets, avenues, alleys, or sewers 
in the District are to be made, or when new pavements are 
to be substituted 1 place of those worn out, hew ones laid 
or new streets opened, sewers built, or any works the total 
cost of which shall exceed one thousand dollars, such work 


must be let by contract after due advertising; and one-half 


of the cost of such work, except that done by street railway 
companies, is borne by the United States and credited to its 


> 
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‘ 
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“> 
contribution to the expenses of the District for the given 
year. (Sec. 5.) 


(6.) TheCommissioners annually report their official doings 
in detail to Congress. (Sec. 12.) 


e—The District’s Liability in the Light of the Adjudications. 


(1.) It is apparent that the District of Columbia is a mu- 
nicipal corporation in natne only. 

It has no corporators, no franchises, no powers, no rights, 
and no duties. Whatever powers and duties are involved 
in the administration of the affairs of the District belong to 
the Commissioners and are the subject of specific grant to or 
imposition upon those otlicers by Congress, which has exclu- 
sive jurisdiction in the premises. (Const. U. S., art. I, see. 
8.) The District, as a corporation, is given absolutely 
nothing in the way of municipal power. Neither it nor its 
citizens may participate in the choice of one of its officers ; 
neither it nor they can pass a by-law or ordinance of any 
kind, such legislative powers as are exercised in the Dis- 
trict,except by Congress, being conierred upon the Commis- 
sioners e0 nomine: e.q.,to make building’ regulations (20 
Stat., 131) and police regulations (24 Stat., 368). Not even 
the Commissioners can raise one dollar in any manner, by 
tax or otherwise, for any purpose. Not one dollar can be 
spent by any officer of the District except the Commis- 
sioners, and they can make no expenditure except by requi- 
sition on the appropriations made on the “ approved esti- 
nates” which have passed the ordeal of Congress. 

It has no charter in the true sense of the word. The act 
providing the existing Government is the expression of the 
means adopted by Congress for the exercise of its constitu- 
tional authority, and confessedly it speaks the will of Con- 
gress to retain full control in the premises. 


(2.) If a municipal corporation in more than name, the 
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District presents none of those features of which some one 
at least has always been held an essential to liability. 


(c.) It is charged with no work ordinarily appertaining to 
private enterprise; no work not distinctively public in its 
character. 


(4.) It is the recipient of no benefits or privileges in con- 
sideration of which liability can be imputed to it. 


(c.) It has not a voluntary charter. Even if it had such 
charter there is much force in what was said by the court 
in Lill vs. Boston (122 Mass.. )). OSU): 


“ We find it diffieult to reconcile the view that the mere 
acceptance of a municipal charter is to be considered as con- 
ferring such a benefit upon the corporation as will render 
it liable to private action for neglect of the duties thereby 
Imposed upon it with the doctrine that the purpose of the 
creation of municipal corporations by the State is to exer- 
cise a part of its powers of government—a doctrine uni- 
versally recognized, and which has nowhere been more 
strongly asserted than by the Supreme Court of the United 
States in the opinions delivered by Mr. Justice Hunt in 
United States vs. Railroad Company, 17 Wall., 322, 529, and 
by Mr. Justice Clifford in Laramie vs. Albany, 92 U.S., 307, 
308.” 


To which may be added the language of this Court In 
still another case : 


“A municipal corporation,in the exercise of all of its duties, 
including those most strictly local or internal, is but a de- 
partment of the State. The Legislature may give it all the 
powers such a being Is capable of recelving, making it a 
miniature State within its localitv. Again, it may strip it 
of every power, leaving it a corporation in name only; and 
it may create and recreate these changes as often as it 
chooses, or it may itself exercise directly within the locality 
any or all the powers usually committed to a municipality. 
We do not regard its acts as sometimes those of an agency 


of the State and at others those of a municipality, but that, 
its character and nature remaining always the same, it is great 
or small according as the Legislature shall extend or con- 
tract its sphere of action.” 


Barnes vs. Dist. Col.. 91 U.S... 544-"5. 


But, of course, whether great or small, the liability of a 
municipal corporation in the respect under consideration 


depends upon the features we are noticing. 


(d.) The means to perform the supposed neglected duty are 
not within the control of the corporation. 


(e.) Above all things, neither the District nor any of its 
officers could pay a judgment rendered against it, and there 
is no possible process whereby such payment could be en- 
forced. A mandamus upon the District or the Commission- 
ers to levv a tax for the purpose, even if procurable, would 
be futile, because neither can levy atax forany purpose. <A 
mandamus upon the (‘ommiussioners to submit nil estimate 
for such judgment would be impossible, as trenching upon 
the domain of discretion; but even if possible, such man- 
damus could not compel the approval of such estimate by 
either the Secretary of the Treasury or Congress. Such 
judgment could not be satisfied by ievy on the property of 
the District, for the District has and can have no property 
which is not a governmental instrumentality and which is, 
accordingly, not liable to execution. Judgments against 
the District, no matter for what cause of action, are paid by 
Congress by appropriation in the usual way, out of the 
moneys in the Treasury of the United States. 

(3.) A special feature of the District’s situation is entitled 
to great weight in determining the question of its liability. 

The streets of the city of Washington are the fee-simple 
property of the United States; so much so that the United 


State may sell or otherwise dispose of them. This is the 
oft-declared law of this Court 


Van Ness vs. Washington, 4 Pet., 232. 


Potomac Co. vs. Upper Potomac Co., 109 U.S., 672 
Kdmonds vs. B. & P. Co., 114 U.S., 458. 

While the late corporation of Washington was given a 
certain control of these streets, it was also furnished the 
means and given a consideration for the effective exercise of 
such control. The same is true of the corporation, the Dis- 
trict of Columbia, as originally created. 

But as the corporation is now constituted it has nothing 
to do with the streets, as a corporation. The care of the 
streets is committed to certain officers who, in that behalf, 
must be regarded as the agents of the United States only. 
The limitations under which they rest as to means to enable 
them to discharge their duties in the premises have already 
been pointed out. And it cannot be too often repeated that 
the corporation is not only not charged with any duty in the 
premises and has no means to discharge such duty if im- 
posed, but also that it receives from the United States no 
consideration for any supposed taking on itself the burden, 
if any such exist, of the care of the latter’s property. 

(4.) The argument is in no wise affected by the recent 
decision of this Court, that the District of Columbia is a 
municipal corporation. 


Met..R. R. Co. vs. Dis. Col., 132 U.S., 1. 


That has never been doubted; the statute creating it de- 
clares it to be such. But the question is, has it, as a muni- 
cipal corporation, the features involving it in the ability 
under consideration ? and to this question the argument has 
been addressed. 


2. The plaintiffin error submitted several prayers for in- 
struction, all assuming that the covering of the opening in 
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the sidewalk was originally sufficient, but had afterwards 
become insufficient and yet had not so continued long 
enough to charge the plaintiff in error with notice. (Nos. 7, 
10, 12, 13; Ree., 37-’S.) 


All these were refused. In its charge the court spoke in 
gveneral terms of the law in case of adequate protection in 
the first instance by a private individual making an exca- 
vation in a street and the intervention of a new danger by 
removal of the protection (41-2, fol. 85); but in the end the 
court reduced the case to a question whether the original 
protection was adequate (42—5, fol. 87), emphasizing its view 
thus (44-’5, fol. 91): 


| think that, although the whole case is for you, it is, | 
conceive, reduced to the single inquiry whether, in your 
judgment in the placing of the mortar-board, which was 
placed over this boiler, it was a proper protection for the 
public against danger from the hole 

We have no testimony here to show when that displace- 
ment occurred, and it is for the plaintiff to prove that if he 
wants to affect the District with constructive notice of the 
insufficient protection of.the piace 

[ do not think the plaintiff relies so very much on the 
supposed notice to the district authorities of the subsequent 
displacement of the cover as upon the original unsafe con- 
dition of the place, of the insutliciency of the protection put 
there in the first instance,and | think the case reduces itself 
to the single inquiry whether, in your judgment, under all 
the circumstances, that should be deemed a proper protec- 
tion for the public against danger from this hole. (44-6, 
fol. 91.) 


The effect of this was greatly injurious to the plaintiff in 
error, in that it withdrew the attention of the jury altogether 
from the one reasonable hypothesis of the accident, viz: 
that the board had been removed and imperfectly replaced 
in the manner above described (ante, pp. 4, 5); on which hy- 
pothesis the verdict must have been for the defendant, be- 
cause, as stated by the court, there was no evidence when 


- 
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such displacement took place (44, fol. 91): “it may have 
occurred and when it 


(44, fol. 90.) 


been ten minutes before the aeciden 
was not p yssible for the authorities to know tt.” 


3. Coupled with this is the court’s refusal to grant the 
ninth prayer of the plaintiff in error (57, fol. 75) to the effect 
that no presumption as to insufficiency of the covering long 
enough to charge the plaintiff error with notiee arose 
from the fact of the defendant in error having fallen 
through the opening; and although this prayer was refused 
the court did not touch its subject in the charge. 


THE EXCEPTION RELATING TO THE CHARGE, 


In the course of the charge the court instructed the Jury 


as follows: 


“Of course people must build houses, and, in order to do 


that, it is hecessary to exeavate for cellars and areas, if 
needed, and to dig trenches to connect with the water-mains, 


gas-pipes, and sewers. Nobody has a right to do this with- 
out a permit from the authorities, and 1 any person should 
undertake to do it without a permit, while he would be re- 
sponsible for any injury resulting, the District would not be, 
unless it had the same notice that | have rege spoken of. 
[f a permit ts ee d, as is usually the case, the fact ts notice 
to the authorities that the work is in progress, an d then they are 
charged with the « luty ot seeing that 3 tis pr per ly conducted. 

(41, fol. St.) Ifa priv ite individual fails to protect the ex- 
cavation or hole, or whatever it may be, it is the duty of the 
District authorities to see that it Is protected, and they are 
held respousib le that he shall do it, for th ye were notified that 
he vas gong O1t W ith thre work u he i hie obt ained his permit. 
(fol. 85). Nothing has been said in the evidence in this case 
ak: a permit to do that work, though [ think you may 
fairly presume that such permit was given; bui whether that 
be so or not the work lasted long enough to justify you In 
presuming that the District authorities had notice that it 
was in progress, and then their duty would be very much the 


same as if they had been conducting thre work themselves, and 
they were bound to see that the proprietors conducted the 
work in a manner safe to the public.” (42, fol. 86.) 


To which the plaintiff in error excepted. (45, fol. 92.) 


The plain effect of this was to tell the jury that the de- 


fendant was liable in this case, just as though itself had 

—Y © made the opening in the sidewalk, if at any time the open- 
ae ing was insufficiently protected. This took the element of 

eer 2 notice out of the case, and the result of the trial was fore- 


") 4 gone, for the fact that the plamtill fell into the opening was 
| proof conclusive that at some time it was insufficiently pro- 
tected. 
In thus charging the jury the trial justice erred doubly. 
He sought by a presumption to add a fact to those estab- 
lished by the testimony, and he misstated the effeet of the 
added fact upon the liability of the plaintiff in error. 


1. The error of attempting to supply by presumption an 
. evidentiary faet is cleat 


A substantive fact eannot be supplied by presumption. 


“A presumption which the jury is to make is nota cir- 
cumstance in proof.” 
United States vs. Ross, 92 U.S., 281. 


“The only presumptions of fact which the law recognizes 
are immediate inferences from facts proved.” 
Manning vs. Life Ins. Co., 100 U.S., 698. 
First Nat. B’k vs. Stewart, 114 U.S., 224. 


“The presumption that public officers have done their 
duty, like the presumption of innocence, is undoubtedly a 
legal presumption, but it does not supply proof of a sub- 
, @ stantive fact. . . . Nowhere is the presumption held to 
| be a substitute for proof of an independent and material 
fact.” 

Sabariego vs. Maverick, 124 U.3S., 261. 
re 


[’nited States vs Ross: supra. 
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2. And the effect of a permit, express or implied, upon 
municipal liability for the work done under such permit 
was erroneously stated in the charge. 

The true principle was stated by this Court, in Chicago vs 
Robbins, 2 bI1., pp. 424-"5: 


“The value of property in a city is much enhanced by the 
erection of solid and durable buildings, and every proper 
facility Lo pert et them should be given to builders. [f it 
is necessary, in order to make a better building, to occupy 
the sidewalk and dig an area and it ean be occupied and 
the area dug and secured without danger to the publie, then 
the encroachment made on the street is reasonable and the 
work lawful. 

“ Robbins desired to erect a large storehouse and to add 
to its convenience wished to excavate the earth in the side- 
walk in front of his lot. Without express permission, but 
under an implied license, he makes the area. No license ean 
he presumed from thie city la leave thi, ared Open and unguarded 
even for a singl night The privilege extended to Robbins 
was for his benefit alone, and the city derived no advantage 
from it, except incidentally. Robbins impliedly agreed with 
the city thatif’ he was permitted to dig the area for his own 
benefit he would do ilin such a manner as to save the public from 
danger and the city from harm, and he cannot now say, that true 
it is vou gave ine permission to make the area, but you neg- 
lected your duty in not directing me how to make it, and in nof 
protecting itwhen ina dang rous condition If this should be 
the law there would hy, (ti end ln all ly bility over to municipal 
corporations, and their rights would have to be determined 
by a different rule of decision from the rights of private per- 
sons. Because the city is liable primarily to a sufferer by 
the insecure state of the streets offers no reason why the 
person who permits or continues a nuisance at or near his 
premises should not pay the city for his wrongful act. The 
city gave no pr rivission to Robbins to create a nuisance. It gave 
him pe PISS mn 10 do hi lawful and NECESSALTY work fo; his own 
convent nee and hy hee fit. ii / f in thi, PrOdrESS of thie work its 
original character was lost and it hecame unlawful the city 1s not 
in fault. We can see no justice or propriety in the rule that 
would hold the city under obligation to supervise the build- 
ing of an area such as this.” 


The harm done the plaintiff in error by this portion of 
the charge is manifest. The jury may have found that the 
covering of the opening was originally sufficient and that it 
had been moved out of place so short a time before the acci- 
dent as not to charge the District with notice; “and yet,” 
they may have said, “the judge told us that we are to pre- 
sume that a permit was given for that work, and that in 
view of that fact the District authorities were charged with 
the duty of seeing that the work was properly conducted— 
their duty was very much the same as if they had been con- 
ducting the work themselves, and they were bound to see 
that the proprietors of the place conducted the work in a 
manner safe to the public. Now, from the fact that this man 
fell into that hole it is clear that the work was not con- 
ducted in that manner, and so the District must be held re- 


sponsible.” 


1). 


THE REFUSAL OF THE COURT BELOW IN GENERAL TERM TO 
CONSIDER THE APPEAL OF THE PLAINTIFF IN ERROR FROM 
THE ACTION OF THE COURT IN SPECIAL TERM DENYING THE 
MOTION FOR A NEW TRIAL BASED ON THE GROUND THAT 
THE VERDICT WAS AGAINST THE WEIGHT OF THE EVI- 
DENCE, 


Among other grounds assigned in the motion of the plain- 
tiffin error for a new trial was that the verdict was against 
the weight of the evidence (46, fol. 93); and the motion on 
this ground was overruled and the plaintiff in error there- 
upon appealed (id., fols. 94-"5). If the court below in gen- 
eral term refused to consider this appeal its judgment must, 
of course, be reversed. 

Met. R. R. Co. vs. Moore, 121 U.S., 561. 
Inland, WC., Co., vs. Hall, 124 U. S., } 22. 


te 


And that the court in general term so refused 1s manifest 
from the opiniou of that court. Whilethat opinion was not 
in writing in the first instance it was yet afterwards reduced 
to writing, and by stipulation of counsel is to be referred to 
as though duly filed. (See stipulation, post, p. 41.) 

By reference to the opinion ( post, }). 4] ), conformably Lo 
the stipulation, it will be perceived that the review of the 
case was limited in the general term to questions of law 
arising upon the bills of exception and to the amount of the 
damages found by the jury. In referring to the principal 
question of fact involved in the controversy the court in 
general term expressly disclaims any purpose to consider the 
weight of the evidence. Its language Is: 

“ Now, what isthe proof in this case? for we are not trying 
it here upon its facts. but we are dete rmining whether there was 
enough evide nee to qo fey the yury lo support their V¢ rdict if they 
found (as they did) that it was not properly covered, or, if 
properly covered and protected at the beginning, that it had 
been disturbed so recently that notice could not be imputed 
to the District.” ( Post, p. 00.) 


Taken in connection with other decisions of the supreme 
eourt of the District of Columbia (which of course this Court 
will notice judicially, Pennington vs, Gibson, 16 llow., Sl; 
Cheever vs. Wilson, 9 Wall., 121; Lamar vs. Micou, 114 U. 


S., 223), this can have but one meaning, viz., that the court 


in general term would not consider an appeal from the action — 


of the special term in overruling a motion fora new trial 
on the ground that the verdict was against the weight of the 
evidence. 

Thus in Stewart vs. Elliott, 2 Mackey, 307, decided March 
13, 1883, the supreme court of the District, in general term, 
distinetly declared “that a motion for a new trial because 
the verdict is against the weight of the evidence is left by 
the statute entirely within the discretion of the judge at 
special term, and that no appeal lies from his determina- 
tion ” of that motion (121 U.S., ob2). And the decision now 
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under review was pronounced by the court below on June 
28, 1886 (47, fol. 97), and it was not until May 2, 1887, that 
the court below was instructed as to the jurisdiction and 
duty of its general term on appeals involving the weight of 
evidence (121 U.S., 575). In the interim the determina- 
of the court below in general term to refuse to examine the 
weight of evidence was consistently adhered to. 
Benham vs. Vernon, 5 Mackey, 18; decided May, 
LSS6. 
Green vs. Norment, 5 Mackey, 80; decided June 14, 
1SS6. 
MeDade vs. R. R. Co., 5 Mackey, 144; decided June 
28, 1886. . 


And it was not until July 11, 1587, that, under the ruling 
of this Court, the general term of the court below departed, 
and confessedly for the first time, from its previous course of 
decision. 

l‘isher vs. Hume, 6 Mackey, 9. 


Henry E. Davis, 
For the Plaintiff in Error. 
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APPENDIX, 


STIPULATION, 


THe District or CoLumBrA, Plaintiff } 
in Error, No. 234. 
Us. ( October Term, 1889. 
Henry E. Woopsury. 

The opinion of the court below, in the above cause, not 
having been reduced to writing but delivered orally, it is 
agreed that such opinion, as reported stenographically and 
published in 5th Mackey’s Reports, pages 127-145, may be 
read and referred to in the Supreme Court of the United 
States as the opinion of the said general term in the said 
cause. 

Henry E. Davis, 
Attorney for Plaintiff in Error. 
SHELLABARGER & WILSON, 
J. COLEMAN, 
Attorneys for Defendant in Error. 


Opinion of the Supreme (ourl of the District of Columbia. 


_ - — — 


Reported by Franklin II. Mackey. 


Henry E. Wooppury 
ng, Law. No. 23772 
District oF COLUMBIA. j 


Decided June 28. 1886. Justices Hagner, James, and Merrick sitting. 


1. Where exception is taken to the admission or rejection of testimony the 
exception should state the ground of the objection 

2 In anaction for damages for personal injuries oceasioned by reason of de- 
fendant’s negligence, the plaintiff having been compelled thereby to 


(5 (41) 


vive up the practices { his profession, eviden e of the plaintiff's in- 
come as a physician and of his eminence in his profession ts ndmissible 
and pertinent upon the question of damages. 
3. So, too, evidence of the present condition of plaintiffs health, xs compared 
“with its condition prior to the injury, is undmussible 
4. So, too, evidence of phy siclauns, giving their opinion of the probable per- 
manency of the disorder suffered by plaintiff as a result of the injury, 


is Cotmpetent 

5. It is competent to show by parol testimony that a letter addressed to one 
by name on was addressed to him in his r presentative capacity. 

6. A party is confined in bis cross-examination to the subject tatters en- 
tered into in the examination-in-chief If the fact sought to be 
brought out is important to be established the witness ray be called 
us fils Vout anoth tne f the ens 

7. Evidence tendit g ws wine ength of time that the cover intended 
OF eRe MAR noo wi ) plaintiff fell, had been in defendant's 
possession and control before it had been put in place is competent as 
going to elucidate the question of defendant's negligence. 

K. The District of Columbia Pes potisas Ole forthe sat comdition of its side- 
walks, sandan action w nurninstit te recovel damages for injuries 
reeived in consequence of their imperfection, provided it be shown 
that the Distriet had not of the defect or that it was so notorious and 


CONsplicuotis in its character that th nuthorities ch irged with the in- 


spection of the streets would in thy proper pv rformance of their duties 
} » Lea ‘ . oe ’ ; ’ : it 7} le» ‘lodere 1} } : 
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puted to the District 
% Inthe matter of lmpuling notice the question also depends upon the ap 


' " . 
pearance of the object causing the injury. If itis a large hole the 
’ ! 2) &.. - 4 , es cs 
nuthorities should k ‘ it sooner than in the ease of a small im- 


perfection; and so if it be in a crowded theroughfare notice will be 
thiore eMSTl\ Imiputed t} i! ni “| fis \ =f ttied par of the City 

lO. Facts considered which the court holds sufficient to enable the jury to 
impute notice 

ll}. Where the law requires that sidewalks shall not be broken without a 
pertnit from the municipal authorities, and itis shown that for a num- 
ber of weeks the owner of the adjoining property had broken the 
sidewalk, toa greater or less deg@ree, and there hud been no interfer- 
ence by the authorities, the law will presume, until the contrary is 
shown, that a yr rmiit has been eranted 

12. The question whether the verdict is excessive or not is more properly 
for the court below. this court will be averse to interfering, unless 
the dum sare so shock ly excessive as to indicate that the jury 
were led through their svmpnthies to award too large an amount or 


} 


aeted under some misconception of their duty 


Motion by defendant for a new trial on bill of exceptions 
and case in an action broaght to reeover damages for per- 
sonal injuries refused 

The case is stated in the opinion 


James Coleman and Shellabarger and Wilson for plaintiff; 
A. G. Riddle and H. E. Davis for defendant 
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Mr. Justice Haguer delivered the opinion .of the court. 

This was an action at law brought by the plaintiff to re- 
cover damages for injuries sustained by him in falling into 
an opening in the pavement on G street, opposite the Riggs 
House, in the city of Washington. 

The case in brief, as presented on the part of the plaintiff, 
is that in the month of November, 1881, the proprietors of 
the Riggs House determined to place a boiler beneath the 
pavement for the purpose of warming and in other ways 
ministering to the uses of that establishment. An opening 
was made in the pavement about three or four feet to the 
west of the ladies’ entrance on G street. The boiler was 
placed in its position beneath the pavement aud then the 
opening was clesed, with the exception of a place left by a 
sort of man-hole or light, which was walled up, and which, 
when completed, except for its cover, presented an opening 
two feet one inch in width from north to south and about 
three feet two inches from east to west. After this opening 
for the man-hole had thus been left the plan was to cover it 
permanently with something which would afford some illu- 
mination to the vault beneath ; butit appears that this per- 
manent cover was not ready, and the workmen in charge of 
the work placed over this hole what was called a mortar 
board, composed of about four-planks, of one-inch stuff, 
across Which, at intervals of six inches from the respective 
ends, cleats were nailed, these cleats being also made of one- 
inch stuff. The workmen placed that over the hole and it 
was large enough to overlap the hole all around. 

There is some conflict in the evidence as to the length of 
time during which this covering remained there. The en- 
gineer says it was there from fifteen to eighteen days. The 
workman who worked on the vault says it was there from 
five to nine days, and in another part of the testimony there 
was something said going to show that the time was. shorter 
than that; but the justice trying the case said that the evi- 
denee was that the cover was there from five to ten days. 

On the night of the 9th of December the plaintiff, who 
was a practicing physician and said to be in perfect health, 
weighing 190 pounds and unmarried, was walking with his 
sister on the south side of G street from Fourteenth street in 
the direction of Fifteenth+street. His sister was on his left 
arm. They passed the ladies’ entrance and just about three 
feet to the west of the extreme part of that porch where this 
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hole commenced. As they were passing west the lady passed 
between this hole and the iron railing skirting the area of 
the Riggs House, that space being about three feet wide. 
The plaintiff walking with her stepped upon this mortar 
board. It tilted with him, and as he fell down his right leg 
entered this hole as far as the trunk of his body. His left 
leg was curled or twisted under him in some way In a man- 
ner that cannot very well be described. He says that as he 
fell this board flew up and struck him in the back. If he 
is right in this, then he must have trodden on what might 
be called the southwest corner of this board, which there, in 
that place, failed to cover entirely this hole, having been dis- 
placed in some way or other. 

He experienced great pain, his leg was lacerated and 
bruised, and he was unable to extricate himself, but was 
lifted out by some passers-by. He was sensible also of a 
severe shock at that time, but was after some time able to go 
home; and his physician, when he came the next day, en- 
couraged him to think, being a physician himself, that he 
would be well at about the end of about two weeks. But 
just about that time new svmptoms developed, and he de- 
scribes these tingling sensations which admonished him that 
it was an injury to the spinal cord. 

He then went from one physician to another without de- 
riving any benefit, and the result of it all was, according to 
the evidence taken at the trial, that he became a physical 
and almost a mental wreck. He had been obliged, from the 
defective memory superinduced by this, to give up his busi- 
ness, and he was in such a physical condition that Dr. Sayre, 
one of the physicians who attended him, says that when he 
came and talked about his case he could not restrain himself 
from tears, but wept like a ehild; and all the evidence shows 
that this stalwart man had become us it is alleged in their 
testimony. 

The case had been tried previously, and the jury dis- 
agreed, but on this occasion, however, a verdict was obtained 
for $15,000. 

In the course of the trial a number of exceptions were 
taken. Several of them were to the refusal of the court to 
admit evidence as to the condition of the defendant, and 
others to the admission of evidence. The exceptions to the 
ruling of the court about the admissibility of the evidence 
are all commented on and criticised by the couasel for the 
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plaintiff, because of the form in which they are presented 
here, and we are obliged to make this eriticism here. 

The first is a sample of the phraseology used in each. 

“And thereupon the plaintiff, being on the stand and a 
witness in his own behalf, was, by his counsel, on direct ex- 
amination, asked the foliowing question (and the question 
is given), to which question, at the time the same was asked 
bs the witness and before he answered, the defendant, by its 

counsel, objected ; but the court overruled the objection and 

, permitted the question to be asked, and the answer of the 

witness thereto to be taken; and to the ruling of the court 

in permitting said question to be asked, the answer thereto 

tuken, and the answer itself, the defendant duly entered an 
exception.” 

It is thus obvious that there is no information given to 
this appellate court as to the ground of the objection, or 
why, whether for incompetency, inadmissibility, or upon 
what ground this objection was made. 

The law on this subject was settled more than forty years 
ago in the Supreme Court of the United States, and is well 
understood ; but, as in every jurisdiction, it has not always 
been observed here. In 3 How... 530, in the case of Camden 
’. Doremus, Mr. Justice Daniel uses the following language : 

“ Before entering upon an examination of this agreement 
and of the questions which it has given rise to it 1s proper 
to dispose of an objection, by the defendant in, the court be- 
low, which seems to have been aimed at the entire testimony 
adduced by the plaintiff, but whether at its competency or 
relevancy or at its regularity merely that objection nowhere 
discloses. After each deposition offered in evidence by the 
plaintiffs to the jury, it is stated that to the reading of such 
deposition the defendant, by his counsel, objected, and that his 
objection was overruled. <A similar statement is made with 
regard to the record of the suit instituted in the court of 
Hinds county against Calhoun, the maker of the note, and 
offered in this cause as proof of due diligence. 

: ~ “With regard to the manner and the import of this objec- 
tion, we would remark that they were of a kind that should 

| not have been tolerated in the court below pending the trial 

™ af the issue before the jury. Upon the offer of testimony, 

_ 4bor written, extended and complicated as it may often 
10 adm, jj could not be expected upon the mere suggestion of 
asé thision which did not obviously cover the competency 
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of the evidence nor point to some definite or specific defect 
in its character that the court should explore the entire mass 
for the ascertainment of defects which the objector himself 
either would not or could not point to their view. It would 
be more extraordinary still if, under the mask of such an 
objection or mere hint at objection, il party should be per- 
mitted in an appellate court to spring upon his adversary 
defects which it did not appear he ever relied on, and which, 
if they had been openly and specially alleged, might have 
been easily cured. It is impossible that this court can de- 
termine or do more than conjecture, as the objection is stated 
on this record, whether it applied to form or substance or 
how far, in the view of it presented to the court beiow, if 
any particular view was so presented, the court may have 
been warranted in overruling it. We must consider objec- 
tions of this character as vague and nugatory and as, if en- 
titled to weight anywhere, certainly without weight before 
an appeilate court.” 

Now, unquestionably, according to this doctrine, which is 
but the enunciation of the same opinion given by Chief 
Justice Marshall more than twenty years before, sitting in 
that same court, and according to the universal practice in 
all jurisdictions so far as we know, this should be observed : 
that when objections and such exceptions come here the 
court considers itself under no obligation to explore the 
whole reeord and trv to conjecture what the trouble was. 
Nevertheless, as | have stated, the rule has not been strictly 
observed here, and in this case we have not felt disposed to 
refuse to consider these exceptions, but have carefully gone 
through them all. 

The first one to which I allude here was a question to the 
plaintiff, when on the stand as a witness in his own behalf, 
as to whether he was not at that time and had not been 
prior to that time a contributor to medical journals pub- 
lished in this country and in Europe. 

Then there was a question as tothe amount of his income, 
and the objection was made that neither of these was admis- 
sible to any issue In the case; that their only effect was to 
show that he was & man of eminence in his profession, which 
would create a prejudice which did not belong to the case. 

If a person were a painter or a sculptor of great eminne 
who had achieved that eminence by the work of his «ence 
hand, in the case of an injury which had perhaps +r the 
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that hand he ought to be compensated in a different degree 
from a person who was a mere dandy and did nothing with 
his hands but twirl his mustache and swing hiscane. Any 
one using common sense would say that the compensation 
shouid be based on what he has shown to have lost; and to 
do that he must first show what he had done. 

A case singularly like this one, and presenting almost the 
identical point which is raised here, is reported in 2 Black, 
590, the case of Nebraska City v. Campbell. The suit was 
brought by the plaintiff to recover damages for injuries re- 
ceived in one of the streets of the city. ‘The plaintiff was a 

_ practicing physician, and in the course of the trial evidence 
WAS Piven, after objection, that he was engaged in extensive 
practice at the time of the injury, and also that it was a 
period of great sickness in the community. Judge Nelson, 
after discussing the responsibility of the municipality, pro- 
ceeds to consider the objection and disposes of it in these 
words : 

“ The declaration states that the plaintiff was a physician 
at the time of the injury, and after deseribing the nature 
and extent of it,adds that by reason thereof he was greatly 
bruised, sick, and lame, and so continued for a long space 
of time, to wit, for the space of six weeks, and during all 
that time suffered great pain, and was prevented from trans- 
acting his ordinary business as a p!iysician during that 
time. | 

“ Now, the evidence in question was relevant and pertinent, 
with a view to show the extent and amount of the ordinary 
business of the plaintiff in his profession, of which it is 
averred he was deprived during the time of his disability, 
and laid a foundation which enabled the jury with some 
degree of certainty to ascertain the direct and necessary 
damages sustained from the injuries.” 

He then refers to the case of Wade v. Leroy, reported in 
20 How., 34, where injuries were received by the plaintiff 
by the careless navigation of a ferry-boat, and the court 
held “that the proof of the ordinary business in which the 
plaintiff was engaged, and that he was largely engaged in 
it was admissible and pertinent upon the question of dam- 
ages, though the fact was not set out in the declaration.” 

There can be no question that the judge ruled properly 
in.admitting the evidence. 

‘bne third exception is to the following question : 
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“State the condition of your health during the past six 
months or year, comparatively, as regards your health dur- 
ing the years 188i and 1I882—that is, in other words, 
whether you have been gaining in health or whether you 
have been losing in health.” 

The court properly held that that was not incompetent. 

The fourth and fifth exceptions were to questions asked 
physicians as to what they supposed would be the course of 
the complaint under which the plaintiff was laboring and 
whether the disorder would probably be permanent. These 
Inquiries were ruled to be made admissible by the Judge, and 
and we think properly. 

Another exception, which it is hardly necessary to trotice, 
is this: A letter was introduced addressed to Francis Riggs, 
Ist., and it Was proposed to prove that if was addressed to 
him as a representative of the Riggs estate. There could 
be ro question about the propriety of that. 

The next exception which we will notice is this: A wit- 
ness was produced on the part of the plaintiff and on the 
cross-examination he was allowed to be shown a letter which 
had been addressed by the plaintiff to Mr. Riggs, in whieh 
he stated his damages, as it was argued by the defendant, 
and rated them at a much lower figure than he was dis- 
posed In this trial to rate them. 

After that had been introduced the defendant’s counsel, 
on cross-examination, asked: “In what condition did you 
find this man when you delivered the reply?” The plain- 
iff, without stating any reason, objected to that question, 
and it was excluded. It is not stated why, although if it was 
admissible for any purpose, it ought to have been under such 
au general objection; but it Is pretty apparent it was ex- 
cluded, because, as it was insisted upon in the argument, it 
Was not proper cross-examination, and we think there is no 
doubt that the ruling was right. The rule is different in 
Mngland, but here it may be said to be an impregnable rule 
of practice that the party is confined in his cross-examina- 
tion to the subject-matters entered into in the examination- 
In-clief. If it was inportant to the defendant to establish 
this it was in his power to recall the witness as his own at 
another stage of the case. 


The ninth and tenth exceptions are taken to this. The ’ 


plaintiff endeavored to show that a considerable interval— 
Namely, from the 29th of November, at least, up to the 9th 
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of December, when this accident occurred—had elapsed be- 
tween the arrival in Georgetown of this very metal cover 
with thick glass in it and the time it was put in place, and 
during all that time there was neglect to put it there. It 
was objected that that was a matter of no consequence in the 
case. 

We cannot agree to that. We think it was highly ma- 
terial as to a matter which might be of considerable impor- 
tance touching the question of the defendant’s negligence— 
namely, as to how long this hole remained in that way. We 
think there can be no question that the testimony on that 
point was evidence tending in the direction of an elucida- 
tion of that matter. 

This disposes of all the exceptions to the evideuce. Then, 
all the evidence having been closed, the defendant asked 
the court to instruct the jury that they must give a verdict 
for the defendant upon the grounds, first, of the want of 
proof of negligence on the part of the defendant; and sec- 
ond, of the ample proof by the plaintiff’s own witnesses of 
his contributory negligence; and that renders it proper to 
say a word as to what we conce've to be the law of the case. 

It isasettled thing in this jurisdiction, too well settled 
until overruled to be doubted, that this municipality is re- 
sponsible for the safe condition of its sidewalks, and that if 
an accident happens to a passer-by in consequence of this 
imperfection an action will lie agaiust the Distriet; but it 
is also true that the District is not an insurer. It is not 
answerable unless it be shown either that the authorities 
had notice of the defect or that it was so notorious and con- 
spicuous in its character and had continued so long that the 
authorities charged with the inspection of the streets would 
in the proper performance of their duties bave known it, in 
which case due notice or knowiedge will be imputed to the 
District. 

It also is true that in this matter of imputing notice the 
question depends upon the appearance of the object causing 
the injury. Ifit isa large hole the authorities would know 
it sooner than they would in the case of a small imperfec- 
tion in the streets. If it was in rather a sparsely populated 
part of the city—for instance, tn the neighborhood of the East- 
ern Branch, where policemen go very seldom—it would be 
much more difficult to Impute notice to the District than if 
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it happened in a crowded thoroughfare, where people are 
passing at almost all hours of the day and night. 

In this ease the proprietors of the hotel undertook to exca- 
vateat this place and put inthatskvlight. They left this hole 
open for a length of time, a number of days, at least. The 
place was three feet, not more than that, from one of the 
public entrances of this large hotel. It is insisted upon the 
part of the defendant that it was placed In a safe condition, 
but that it was rendered unsafe by some accident or design 
with which the defendant bad nothing to do, and that it had 
not continued long enough LO give notice to them. 

Now, What was the proof in the case? For we are not 
trying it here upon its facts, but we are determining 
whether there was enough evidence to go lo the jury to sup- 
port their verdict if the V found (as they did) that it was not 
properly covered, or, if properly covered and protected at 
the beginning, that it had been disturbed so recently that 
notice could not be ln puted to the District. 

It is said that the mortar board placed there was a sufh- 
clent protection - that 1t was made of good material (there is 
no impeachment of that), and that it had for a long time, 
perhaps as many as fitteen days, proved sufficient: and that 
it might reasonably have been supposed to be sufficient. It 
is also said that the man who placed It there proved in the 
case that he was a competent person, accustomed to such 
matters, and that he considered it safe, and that that was 
and is asuflicient determination of the question as to whether 
the cover was originally sutlicient. 

We cannot agree with that view of the case. What the 
public is entitled to is not something that somebody else 
thinks is sufficient, but something that is sufficient. It 1s 
entitled Lo the real thing, and hot the simulacrum of it : and 
it would never do to say that it will be sufficient for the man 
who placed it there to say that he did his duty; as he will 
almost always say, if in addition to being a fallible mortal 
in one respect he ts fallible in another, not being ready to 
admit his own error. The fact that he says that he placed 
it there properly, if admitted to be conclusive, would close the 
mouth of everybody; it would close the mouth of the in- 
jured party, and the jury would be unable to get at what 
was the real fact, : 

Now, it is true that a great many people passed there in 
safety before this accident happened. The pitcher goes to 
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the well very often before it is broken, but when it is broken 
somebody certainly first breaks it. There is not the slight- 
est pretense that this man wanted or tried to break his limb. 
There is not the slightest evidence of any negligence on his 
part in treading on this board, which was placed there by 
the District authorities or their agents, not for the purpose 
of warning the man off and telling him that he should not 
walk on it, but it was rather placed there as conveying the 
idea that he might walk on it with safety, for it was not a 
barrier, with a lantern placed there to warn him to keep 
away from that spot, but it was something to invite him to 
walk there. 

[t is testified in the case, and was brought out on the eross- 
examination, | believe, bv the defendant, that the engineer 
of the Riggs House was in the habit of coming up on that 
pavement, sliding the board off on the adjacent flagstones, 
and going down that hole when he wanted to do something 
with the top of his boiler, and then restoring it; and it is 
argued by the defendant and insisted that probably this ac- 
cident occurred in that way, by this man having removed 
it, and after removing it neglecting to replace it. 

The question for the jury was whether that was made suf- 
ficiently safe in the beginning if it was hable te be removed 
In that way. 

Of course the District cannot be regarded as an Insurer, 
so that if a cyclone came there and blew this covering off it 
would be responsible. Nothing of the kind was meant; but 
the common-sense view of it is that it should be fastened 
underneath as all these strong, iron skylights are required 
to be by the laws of the corporation. It was liable to be 
kicked away and pulled away by children, and that isa fact 
to be taken into consideration, because in the Turn- Table 
Cases the Supreme Court held that where a railroad had 
built a turn-table in its private ground, where nobody but 
its employees had a right to enter, and several children had 
managed to stray in there and hurt themselves, it was neg- 
ligence on its partin allowing the thing there so that a child 
could meddle with it. 

It is said further that this party is disentitled to recover 
because of his own contributory negligence. It is said in 
the spirited language of the counsel that this board was vocal 
with an advertisement of its own danger, and that it was 


exclaiming to the public: “ Beneath me here is a dangerous 
hole.” 

Did it express that language and nothing else? When 
that man came up from the boiler below and slid this eover 
off on the adjacent flagstone, was that board when it wason 
this other flagstone evidence that there was a hole beneath 
it? Far from saying that, it merely said this: “ Hereisa very 
clumsy sort of an arrangement permitted In a great city near 
the door of a great hotel.” 

Nobody would say that if'a person should stumble against 
such an obstacle he could be charged with contributory neg- 
ligence, and we think the court was right in refusing to take 
the case away from the jury on that ground. 

A large number of prayers were offered, probably fifteen, 
number 1 to number 5 on the part of the plaintiff’ Those 
offered for the plamtiff were granted, No exception Was 
taken, and we think they were right and presented the case 
fairly. The first six prayers offered by the defendant raise 
a question which is a settled one in this jurisdiction and 
which was not argued here, namely, whether or not this 
municipality is responsible in such a case as this. They 
were not designed to be argued here, but used elsewhere. 

Then, as to the rest, we may say this: So faras they were 
right, they are included in the very admirable charge which 
the presiding judge gave. So far as they are not included in 
that charge, they are wrong, and therefore properly rejected 
on either ground. ‘The seventh, eighth, ninth, and tenth 
prayers are all provided for in that charge. The eleventh 
prayer raises a point which has been expressly overruled, 
namely, if this was done by private people the sufferer must 
seek a remedy against the private party and not the munic- 
ipality. Of course, we cannot hold that,as we have held the 
reverse here repeat dly. 

The twelfth and the thirteenth prayers are granted in the 
charge. The fourteenth and fifteenth prayers havea radical 
defect, namely, that each assumes that the plaintiff had 
knowledge of the defect, whereas there is not a scintilla of 
proof that he had such knowledge. These two prayers were 
therefore properly rejected. 

So with thesixteenth. Exceptions were taken to this, and, 
as we have said, all of them were properly rejected, either 
because the substance of them had already been provided 
for in the charge or because they were wrong in themselves. 
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The judge then gave a charge. He states in the com- 
mencement that it is the same which he had given in the 
previoustrial with some minuteness. It isan admirablestate- 
ment of the case, fair and impartial, and gives an intelligent 
statement of the whole matter and of the points of law, and 
we concede that it covered all the essential grounds. 

One exception is made to the charge, namely, that there 
was no proof In the case that a permit had been granted to 
the proprietor of the Riggs House to open this ditch or leave 
it open, and that it must be presumed and might be pre- 
sumed under these circumstances that such a permit had 
been granted. Several sentences in the charge have reference 
to that and are made the subject of exception. 

We think the exception is not well taken. It is the law 
of this jurisdiction that building regulations have the foree 
of law in many particulars. Before this city was laid out 
they were incorporated in the laws of the State of Maryland, 
which ceded this District; and one of the first acts of Pres- 
ident Washington was to say that these building regulations 
should remain in foree,or many of them. One of those 
regulations was that nobody should break a sidewalk with- 
out a permit from the District. 

It is proved that for five weeks at least the owners of that 
property had broken that sidewalk for a greater or less de- 
gree. If they did not have a permit, then they subjected 
themselve to a fine—not only the owner, but the contractor 
as well, and all persons concerned; and, on the other hand, 
to suppose that they had not a permit is to impute to the 
officers of the corporation a gross neglect of duty, which 
could not be of course presumed. The presumption must 
be the other way. 

There remains but one other question, and that is the 
amount of damages awarded. It is insisted that the dam- 
ages were excessive under the circumstances, and that we 
ought to reduee them. The damages were estimated by the 
jury at $15,000. [t is proved in the case that this man’s 
profits from the practice of his profession amounted to 
$2,500 a vear. The accident happened in 1881, and the case 
was tried in 1885. Four years have nearly elapsed, and 
that would make a loss to him of $10,000. This verdict is 
for all time; he cannot sue again for it. He was more than 
fifty-four years of age and had come here to practice, and 
we naturally presume that the reputation he would make 
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for hitnself would inerease his income. We cannot, in the 


case as submitted to us, see that the verdict is excessive. If 


the evidence is true he is a ruined man, and this was caused 
by the culpable negligence of the party in charge of this 
pavement ; but this is a question more properly for the court 
below. 

We should be very adverse to interfering unless we see 
that the damages are so shockingly excessive as to indicate 
that the jury were led, through their sympathies, to award 


too large an amount, or acted under some misconception of 


their duty. 

We see no feature of that sort present in this case, and as 
the judge below was satisfied with the verdict and overruled 
the motion for a new trial, based upon that ground, we coin- 
cide with him in the opinion and affirm the judgment below. 
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BRIEF FOR RESPND'T. 


By James Coleman & Shellabarger & Wilson. 


‘ 
This argument is intended to establish the following gen- 
ai 
! eral propositions: 
That the District of Columbia is a munictpal corporation, that 
| as Such, it has the exclusive control of the sidewalks and streets 
in said District, and that it is the duty of the municipal author- 
a ties to see that they ar ke pi safe for the passage of persons and 
| property, and to abate all nuisances that may prove dangerous, 
and uf this duty ts neglected and in consequence, thereof, any one 
Se ws injured without negligence on thew part, the Mstrict will be 
@ re liable for the damage sustained 
x! 
STATEMENT 
The facts in the case are that in the month of December 
Wt 1881, the defendant in error, then being a practicing physician 


residing in the city of Washington, while walking on the side 
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This statute was repealed, and the same power vested in 
the Commissioners of the District Sap. to Rev. Stats. p. 340. 


See. 1, Chap. 180. flan Cre. 2 - Chef $37- A-$3, 


I] 

[he act last above referred to giving a permanent form of 
government to the District of Columbia provided that it should 
be a munictpal corporation. 

Che District was then at the time of the injury complained 
of, a Municipal Cor poration. 

The Metropolitan R&R. Co., vs. the Dist. of Col. 132 U.S. p 2. 

The head note of this case is in these words : 

“The District of Columbia is a Municipal Corporation, having 
a right to sue and be sued and is subject to the ordinary rules 
that govern the law of procedure, between private persons.” 
($92 4. & &. &.) 

IT] 


The liabilities of a Waunictpal Corporation tor neglect to 
comply with the requirements of its charter was determined 
by this court in 1861, prior to the acts above referred to. 

In Wighteman zs. the city of Washington, the charter of the 
defendants provided that they should have the control and 
management of the bridge across Rock Creek, &c. The 
bridge broke down, and the plaintiff was injured. He brought 
trial and recovered, and this Court on appeal affirmed the 
judgment 


Ifighteman urs rp raqlion of Hash. / Black 39 

The same question Was ayvain before this court in 1862. in 

in the case of Robins 7s. the City of Chicago. In that case 
the court say : 


“A municipal Corporation having the exclusive care 
and control of its streets is obliged to see that they are 


kept safe for the passage of persons and property, and 
to abate all nuisances that may prove dangerous, and 
if this duty be neglected and in consequence thereof 
any one ts irjured, the corporation will be liable for the 


damaged sustained. 


Chicago City vs. Robins, 2 Black 418 


The case of Barnes vs. the District, is so decisive upon this 


point, and of the right of the plaintiff to recover in this action, 
that a reference to it renders further citation of authority un 
ne Cessaly. 


In this case the court say 
“The authorities establishing the doctrine that a 
its inere negligence are so nu 


city IS responsibl for 
considered that the law must be 


merous and so well 
deemed settled in accordance with them.” 
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lo entitle the plaintiff to recover in actions of this nature it 


is sufficient if he prove— 
The accident; 
The place within the District where it occure 
The negligence of the defendant, and the injury he has sus 


tained in consequence thereof 


This makes out the plaintiff's case. 


{i— 


The question 


Whether the hole in the sidewalk into which the plaintiff 


fell was dangerous to persons passing along the same; 


Dist or Columbia. Ol, {/ \ pf 5 fi ). 


favor vs Sheffield. J Hall log. 


virvad Co. vs. Gladman, 15th Wall 206 


> - 
» 
i 
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as 


a | ee 


bad 


Whether it was properly and safely secured to guard against 
accident : 

Whether it had existed for a sufficient length of time to 
make the deferdant chargeable with notice; and 

Whether the plaintiff was without fault and in the exercise 
of ordinary care at the time when he was precipitated into the 
hole were each and all questions for the jury, and were sub- 
mitted to them by the court under instructions, which are fully 


sustained bv authority. 


Bank of Washington vs. Triplett, 1 Pet. 25° 
cnleal vs. irth. Y Pet 2QT. 


Wiiteman vs. City of Washington, 1 Black yo 


VI 
The charge given by the court below tothe jury covered 
all the instructions asked by the defendant and the entire case, 
and if so, it was not error to reject the particular instructions 
asked by the defendant 


j ; - 4 , 
/ndianap Sea, * i\ /\ ( ¢ Vs flor / ae Mi ’ 2Ol 


, 


It is immaterial whether the defendant had actual notice of 
the detect 
It is sufficient to entitle the p aintit! to recover if the detect 
was of such a character and had extsted for such a length of 
time that the defendant, in the exercise of proper supervision 
of its streets, ought to have known of the defect and reme- 
died tt 
And this | ior the JUPS kor A collection of cases on con 
structive notice see Note 3 to Sec 369 p. 78 of 2 Sherman & 
Redheld on negligence See also 
Mayer vs. Shefheld, g Wall. 189. 
R. R. Co. vs. Stout, 17 Wall. 657 


1) 


VITl 


[he amount which the plaintiff is entitled to recover was 
for the jury under proper Instructions from the court. The 
court instructed the jury upon the measure of damages as 
follows: “The rule laid down in the instructions asked on the 
part of the plaintiff is to the effect that the plaintiff is entitled 
to recover. if he is entitled to recover at all, for his lost time, 
the expr nditure of money made necessary by his injury and 
compensation for his suffering in body and mind, and_ his 
whole condition and prospects are to be considered In case 
you find a verdict in his favor. It is impossible for me to say 


what the compensation should be as there is no mathematical 


rule by which his losses can be estimated, and it is a matter of 


sound judgment in this as in all cases.” It was not 
seriously contended in the court below that the verdict was 
excessive and the court will not disturb the verdict unless the 
amount is so large as to indicate that the jury came to their 
conclusion under the influence of passion or prejudice. 

t Sutherland, on Damages 810 

Coleman vs. Southwick, g Johnson, $4 

Alexander vs. Thomas, 25 Ind. 268. 

Whipple vs. Cumberland Manfr. Co. 2 Story 661, 

Walker et al vs, Suuth, 1 Wash ©. C. 152. 

1X. 

The record in this case shows that the defendant on the 
trial in the court below, assigned no grourd or reasons for the 
objections made by him to the admissibility of the evidence to 
which objection was made. Such objections will not be con- 
sidered by the court on appeal. 

The reason tor this rule as laid down by this court, in Bur- 


ton vs. Driggs, 20 How. 133 Is. 


la. 


~ 


“It is a rule of law, that when a party excepts to the 
admission of testimony, he is bound to state his objec- 
tions specifically, and in a proceeding for error he 1s 
confined to the objection So taken.” And in Hluichs 
Lessees vs. Longworth 11, Wheat 199. .“As a general 


eo, rule, we think the party ought to be confined in exam- 
a ining the admissibility of evidence to the specific ob- 
> jection taken to it. The attention of the court is called 
__ fo the teyimony, in that point of view only, ‘as 
Ob UA. =m fee. sre. Bae 
But however, this may be all of the objections made by the 
defense to the questions asked by counsel for the plaintiff on 
the trial were properly overruled 
The questions asked by the counsel for the plaintiff on the 
b trial, to which the defendant objected and which were permit- 
w és ted to be answered by the court, are as follows: 

o- Ques. to the plaintiff. “State, Doctor, if you please. 
whether or not you had at that time or prior to the 
time of this accident, been a contributor to any Medical 
Journal of this country or abroad, the old country, of 
any articles or essays on diseases known to the pro- 
fession?”” R. p. 9. 

Question. “State the condition of your health during the 
past six months or years comparatively as regards 

& your health during the years 1881 and 1882; that is, 

‘ in other words, whether you have been gaining in 
ne health or whether you have been losing in health.” 


R. p. 10. 


Question to the witness, Dr. Meredith Clymer. “Assuming 
his mental and physical condition to be as you have 
stated, and having regard for the past history of this 
case, under your own observation, and assuming that 
the statements made to you concerning ,the injury are 


~ 


facts. what in vour opinion would be the cause of the 
. | } 1 e ] 
complaint which he ts now laboring unael 
x. mag. 


(Ouestion “Assuming what you have already stated in the 


i 


preceding questions, and assuming that the plaintiff was 


in active practice as a physician beiore the disabilities 


vou have described, supervened and having regard to 


the present and prospective condition of the plaintiff 


and the course of the disabilities, will he or not, in vour 


opinion, CVel ay al le to resume and discharge th ; 


duties of a phy sician in active practice as fully and as 


effectively as it the disabilities had not supervened ?” 


Phe plaintitf also offered to prove that he had tn his poses- 
sion certain articles written by him tor certain medical journals, 
andcertain medical works on obstetrics and gynecology, and 
that he had been quoted as an authority upon certain subjects to 
whi h the defence al ober ted, but the court ove ruled the 


objection and permitted said testimony to be given 


These questions and the above proot were asked and intro- 
duced for the purpose of aiding the jurv in coming to a correct 
conclusion as to the amount of damage the plaintiff had sus 
tained by reason of the injury 

[he authorities hold that in cases of this nature in determ 
InIng upon the question of damage, the jury are to take into 


consideration all the circumstances of the case 


The plaintiff's “former occupation, its nature, the 
money or other benefit derived therefrom, and the ex- 
tent to which his capacity to follow his occupation is 


impaired by the wrong of the defendant.” 


{) 


Thompson on negligence, Lol. Zr P. 


Noi (2). 
ee = Ye 
R. R. Co. vs. Putnam, 118 VU. é and cases cited. 


Wade vs. Leroy, 20th How. 34. 

Nebraska City vs. Campbell, 2 Black 590. 
City of Indianapolis vs. Gaston, 58 Ind. 225. 
George vs. Haverhill, 110 Mass. 506. 

Gale vs. N. Y.& R. R. Co., 13 Hun. 1. 


MeLaughtin vs. Cony, 77 Pa. St., 109. 


4 f# 


There were two other questions objected to on the trial by 


counsel tor the defense, viz: 


Question. “Whether the book shows that this thing was 


received on the 29th day of November. R, p. 3i 


And an offer made by the plaintiff that Beckham and Mid 
dleton, who furnished the dead light which was to cover the 
hole, R. p. 29, and which was ordered by them from New 
York, was received by them through Adams Express Co., on 
the 20th day of Nov... 1881 


The objections show n> reason for excluding this testimony, 
and the offer was made for the purpose of showing the time 
the hole had been in the sidewalk and covered with the mortar 
board. The evidence had already been introduced, showing 
that the hole had been in the sidewalk covered by the mortar 
board from fifteen to eighteen days, R.p. 26, and the question was 
asked and evidence offered for the purpose of corroborating 
the testimony already admitted. In this view we submit the 
objections were properly overruled. However the testimony 
worked no harm to the defendant, as evidence had already 
been received without objection by the defendant, showing the 
length of time the hole had been in the condition it was when 


R p. 26. 


the plaintiff fell into it. 


The following questions put to the witnesses which were 
objected to by the counsel for the plaintiff and which objec- 


tions were sustaine |. we 


(1). Question “* You sav that vou have stood tn very close 
relations to your brother for a long while: do you know 


whether your brother was ever married”? R. p. 26 


Ne.ther the ground of asking or ot objection to this question 
appears in the record, and it is impossible to determine from the 
record what bearing the question could have upon the case 
Phere was no evidence offered by the planitiff showing the num_ 
ber of his family or who constituted his family, and it certainly 
could not have operated to the injury of the defendant to ex- 
clude testimony showing that the plaintiff had a wite who 
was or was not dependent upon him. ‘The fact 1s, although it 


does not appear in the record that the testimony was offered 


to show some difficulty existing in the marriage relations of 


the plaintiff, the object being in some way to prejudice the 
plaintiff in the minds of the jury. The court declined to sub- 


mit such testimony to the jury, 


(2) Question. “In what condition did you find him”? 


-, 28. 


Phe specific objection to this question does not appear in 
the record ; but the record does show that the witness to 
whom this question was put, was a bricklayer by occupation, 

4 . 
furnishing any competent evidence to the jury as to the con- 
dition of the plaintiffandthe record shows sufficient grounds for 
rejecting the answer to this question even though no objection 
had been made. The witness was not asked, as to what was 
the general appearance and health of the plaintiff when he 
saw him, or if he was engaged in any occupation or business 


or doing anything from which the jury might determine re- 


RK. p. 27, and not a physician or expert witness capable of 


—— Pn I~ 


lI 


cardiag the health of the plaintiff, but only in what condition 


ft, VY j th, Afarintt, ff 
Th > : “4 i} t | . ar T } . ] ' : . *eatcac® f 
nese are aii the objections to the admission or reiection o 


testimony in the trial of the case, and we insist that none ol! 


them show sufficient erro: to justify the reversal of the judge- 
nent of the court below 


To warrant a reversal of the judoement. it must de c/ear that 


the court below committed an erro 


“The Jumatta,” 93 U. S. 337. 


These questions Were <aisO brectionable a» the records 
show - for the reason that the were on cross-examination of 


the plaintiff's witnesses in regard to facts not stated in direct 


examination 


y ’ s ; 
> O25. ANd cases lhlere cllead., 


[he instructions given by the court to the jury on the ques 


tion of the damage which the plaintiff was entitled to recover. 
is fully sustained by authority, and is in ev 


> tadiy 


‘ry respect as favor- 


_ oe , = ’ , . 
able to the defendant as it could ask 


4 


> Sutherland on / UH aLge. j | - and Cases cited. 
The charge given accurately gave every charge requested 
by defendant which di! not involve error. and therefore, the 


rier? ‘ ? sex. 't ¢ ’ 7 " , 
court was not bound to repeat $ 
, foe SO 


ins. Co. vs. Dank, '\- a4 
(Sects O44 MA. . La catonitle RAB. 2 . + < / Zod. 


submit that there was no érror tn “ne rial of this case. 
rt to the jury, or in their verdict, 


ions of the court 


ce 


in the instruc 
which will entitle the defendant in error to a reversal of the 
judgement in this action 

J. COLEMAN 

SHELLABARGER & WILSON, 


Att wes for Respnd'nt 
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Inthe Supreme € ourt of the Cluited States. 


Ocroner Terw, 1S80 


THE DISTRICT OF COLUMBIA, 
PLAINTIFF IN ERROR, 

?. No. 234. 

HENRY EK. WOODBURY. 


DeFENDANT IN ERROR 


-_ 


Supplemental Brief for thi Dele dent in Mirror. 


When the decision in Wighteman ¢. The Corpora. 
tion of W ashineton Wits rendered, the statute of 


IS?0) was in force, 


: 


Seo, 2 of said act created the city of Washington 


i renner pat corporation, Ne. 


i“ 


Sec, ri provided thisat the corporation should have 
power * * * “to open and keep In repalr, 
streets, avenues, lanes, alleys, draims, and sewers, 
avreeably to the plsn of said city gg and See, 1A pro- 
vided for the reimbursement to the city of Wash- 
ington of certain expenses incurred by Congress, 


3 Slats. caf Lavage. }- ys4. wd he 4 i 1D. 


W hen the Cust of Barnes t'. The District of ( ‘olum- 
bisa Wiis decided, the act of (Congress of February 


21, Sal, Was In force, (14 Stats, t}f).) 


This) statute created the District of Columbia a 


wt holy corporate toy municipal PUP POSES (sec, l), 


crented the Bonra of Publie Works. ana (ruvVe them 


entire control of the streets, &e. (See. 37, p. 427.) 


This Statute, so far as ceiving the city the contro! 
arr ff muna, 
of the streets Is concerned, IS Pe 31] with the 
statute in force when the injury complained of in this 


setion occurred, 


Rev. Stats. Dist. of Col, p. 8, see. 77. 
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UNITED STATES OF AMERICA. 


MASSACHUSETTS DISTRICT. ss. 


At a Circuit Court of the United States for the first cireuit, begun 
and holden at Boston, within and for the District of Massachusetts, 
on Tuesday, the fifteenth day of October, in the year of our Lord 


one thousand eight hundred and eighty-nine. 
Before the Honorable 


LEBARON B. COLT, 


Circuit Judge. 


No. 3343, Law Docket. 


WituiaAM J. STEVENS, Petitioner for Writ of Tlaheas Corpus. 


The following petition is filed in the clerk’s office January 28, 
1890 : — 


PETITION. 
(Firep Jan. 28, 1890.) 


To the Honorable the Justices of the Cireuit Court of the United 
States: — 


Respectfully represents William J. Stevens, of Boston, in said 
district, 

|. That on the twenty-fifth day of November, 1888, he was 
arrested by the deputy of the marshal of said district, on an execu- 
tion issuing out of this said court in favor of one William G. Fuller, 
of Stoneham, in said district, and was committed to jail within the 
county of Sutfolk, Ihy said deputy. 


2. That on or about the tirst day of December, 1888, he gave 


y WILLIAM J. STEVENS, PETITIONER FOR HABEAS CORPUS. 


notice to the said creditor of his desire to take the oath for the 
relief of poor debtors, as by statute of Massachusetts provided, 
and duly gave a recognizance pending his examination as such poor 
debtor, for his appearance and prosecution of such examination, and 
abiding the order of the magistrate therein. 

3. That on the thirty-first day of December, 1888, he duly 
appeared before Henry L. Hallett, Esq., a commissioner within and 
for said district, and his examination as such poor debtor was begun, 
the same being taken in writing, at the request of both parties, and 
was continued from time to time, your petitioner making no default, 
until the tenth day of April, A. D. 1889. 

4. That, at the continuance of the said examination on the said 
tenth day of April, your petitioner offered evidence from the Court 
of Insolvency, within and for the county of Suffolk, in said district, 
that proceedings in insolvency had been begun by your said petti- 


tioner, and were then pending. 


5. ‘That at said session of said examination, on said tenth day of 


April, and pending said examination, said creditor filed charges of 


fraud against your petitioner, that he had fraudulently conveyed cer- 
tuin estates, with intent to secure the same to his own use, and 
further examination of your petitioner as such poor debtor was then 
and there suspended by said commissioner, and a hearing upon said 
charges of fraud set for the twenty-fourth day of April, TS8&9. 

6. That on said twenty-fourth day of April, said creditor begun 
the hearing on his said charges of fraud, before said commissioner, 
and the introduction of testimony thereon, which said hearing (on 
suid charges of fraud) was carried on by adjournment from time to 
time, until the twenty-tifth day of January current, when said com- 
missioner gave his decision (on said charges of fraud), sustaining 
said charges, and finding your petitioner guilty thereof, and imposed 
a sentence therefor. 

7. That after the close of the testimony on said charges of fraud, 
and before rendering such decision, your petitioner requested that 
his said examination as such poor debtor be again taken up, and he be 
allowed to offer evidence of his releases and conveyance to his as- 
signees in insolvency, at their request, of any and all right, title, 


jnterest, and estate in and to said estates, so as aforesaid charged as 


~ a 


~ —_ 


PETITION. 3 


fraudulently conveyed, to secure the same to his own use, and also 
requested that he be allowed to complete his own examination as 
such poor debtor, which requests were refused by said commis- 
sioner. 

8. That from the decision by said commissioner, sustaining said 
charges and his finding of guilty, your petitioner appealed and duly 
recognized with sureties, who were approved and accepted, to 
enter and prosecute his appeal in the Circuit Court of the United 
States, within and for said district of Massachusetts, and make no 
default. 

%. That thereafter, to wit, during said same sitting, on said 
twenty-fifth day of January, and after said decision by said commis- 
sioner, sustaining said charges and lis finding of guilty, and after 
the giving and acceptance of such recognizance, and before any other 
or further order or act of said commissioner, and before any finding 
made on the charge inthe affidavit on said execution as to property, 
your petitioner again requested that his said examination, as such 
poor debtor, so as aforesaid suspended, be taken up, and he be per- 
mitted Lo offer evidence of his releases and conveyance to his said 
assignees in insolvency, of any and all right, ‘title, interest, and 
estate in and to said estates or property, so as aforesaid charged 
as fraudulently conveyed, and also made another request, that he be 
permitted to complete his own examination as such poor debtor; but 
both said requests were refused, and his said examination, as such 
poor debtor, was not completed. 

10. That no other witness than your petitioner was offered in or 
during his examination as such poor debtor, than himself, and no 
other evidence except the assignment in insolvency, as aforesaid, 
was offered therein, except that partly given by him. 

11. That your petitioner was not allowed to complete the said 
examination, by having the same read to him and corrected, if errors 
occurred therein, and by signing and swearing to the same, as by 
statute positively required, and his reasonable and legal request 
therefor was refused: that said magistrate made no finding on said 
first charge, as to property contained in the affidavit affixed to said 
execution: and said magistrate then refused your petitioner the oath 


for the relief of poor debtors, and made and annexed a certificate of 
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such refusal to said execution, against your petitioner's request and 
protest. 


12. That, thereupon, your petitioner was taken into custody by 


the deputy of the marshal of said district, under and by virtue of 


said execution, and lodged in the jail within the county of Suffolk, 
where your petitioner is, as he is advised and avers, illegally kept 
and detained. 

Wherefore, he prays that this court will issue its writ of Aabeas 
corpus, directed to the keeper of said jail, John B. O'Brien, to the 
end that your petitioner be brought before this Honorable Court, 
and his discharge from said custody directed : nilso its writ of CP h'- 
tiorari directed to the said commissioner, Henry I.. [lallett, requir- 


ing him to bring up to this court: his record of said examination of 


said poor debtor, this petitioner, with all the minutes of evidence- 


taken therein. and that such other and further orders be made in 


the premises as to this Honorable Court shall seem meet. 


WILLIAM J. STEVENS. 


UNrrep STATES OF AMERICA, 


ysTRICT OF MASSACHUSETTS, 8s. : 
Districr OF MAsSSACHUSE' Fen. 1. 1890. 


Personally appeared William J. Stevens above named, and 
acknowledged the above signature to be his genuine signature, and 
thereupon made oath that the statements made by him on the fore- 
going petition are true, 

Before me, 
| SEAL | JouN Ci. STETSON, 


lnited States Cowmmissroner. 


Upon the tiling of the foregoing petition, it is ordered by the 
Court, to wit, Jan. 51, 1890, the Tlon. Thomas L. Nelson, District 
Judge, sitting, that a writ of Aabeas corpus issue to the marshal of 
this district, returnable on Saturday, the first day of February, 
1890, at eleven o'clock in the fdvenoon, and thereupon the following 


writ issued : —— 


-_ 


em 


WRIT OF HABEAS CORPUS. 


WRIT OF HABEAS CORPUS. 
‘Issvep Jan. 31, 1890. | 


UnItep SrTaTes OF AMERICA, 
Massacnusetts District, ss. 


{35 THE PRESIDENT OF THE UNITED STATES OF AMERICA, 


To the Marshal of our District of Massachusetts, or either of his 
deputies, (FREETING : 

We command you that the body of William J. Stevens, of Boston, 
Mass., by you restrained of his liberty in the jail of our Common- 
wealth, within and for the county of Suffolk, as it is said, you take 
and have before our judges of our Circuit Court of the United States, 
at the United States Court Hlouse in Boston, in said district, on Sat- 
urday, the first day of February, at eleven o'clock a. M., to do and 
receive what our said court shall then and there consider concerning 
him in this behalf, and then and there show cause (if any you have) 
of the taking and detaining of the said William J. Stevens. 

And have you there this writ with your doings therein. 

Witness, the Hon. Melville W. Fuller, at Boston aforesaid, the 
thirty-first day of January, in the year of our Lord one thousand 


eight hundred and ninety. 


JOHN G. STETSON, Clerk. 


Upon the above writ the following return is made : — 
UNITED STATES OF AMERICA, 
District OF MASSACHUSETTS, 8s. 
Boston, Feb. 1, 1890. 
In obedience to the within command, 1 now have the within-named 
William J. Stevens before the within-named court, together with 
the original execution and United States commissioner’s certificates, 


by virtue of which I have arrested and committed the said Stevens 


to the jail in Boston.|] 


Fk. X. MACDONALD, 
Deputy United States Marshal. 


in WILLIAM J. STEVENS, PETITIONER FOR HABEAS CORPUS. 


The following ~ : €6€359% of Thy (9) orinal execution ana L nited 


sSfates commissioner s certifienates referred To tn the shove return of 


the deputy [onited States marshal: 


EX KCUTION AND UNEPTED STATES COMMISSIONER'S 
CERTIFICATES. 
VIASSACHUSETTYS DISTRICT. 8S. 
THE PRESIDENT } rid I'NITED STATES OF AMERICA 


(iT thig Varshal of vey diet Me Of Virsa husetts. or erthe r of his 


deputies ¢ (sREEFTING 


Wirereas. William G Koller. of Stoneham. tn the county of 


Middlesex. in the Commonwealth of Massachusetts, bv the considera- 
Pieeti of ou mderes ot i] { i ¢ j ! { aint. bag ‘Fill ana held “af Boston. 


for Th \ al hnoaour fiat) et of Via sile husetts tforesaid. on the fifteenth 


lay of Ouetoln ae |) ISSS. to wit on thy twentieth dav of Novem- 
ber, A. 1D. TSS&S8, recovered mdgment iofninst William J. Stevens. 
CoOmMnDOrAn i] Dostoy ‘ hi sit (Commonwe ilth. “iT the time oft service 
of writ, for the sun f eiehteen thousand dollars, debt or dam- 
ive, as to us apperrs f record, whereof execution remains. to 
he «done 


We COOTER EVES icf Vou. Theretor, that. of the woods, chattels. or lands 
of the said William I. Stevens, w thin youn district. you cause to be 
pric ind satisfied unto the said William G. Fuller. at the value 
thereof tn mon V. thi hor rid stums. with interest thereon from snid 


twentieth day of November, A. D. TS&&88, together with one dollar 


more for this writ of execution, and thereot also to satisfy vourselt 


for your own fees, and for want of goods, chattels, or lands of said 
Willaim .J. Stevens, to be by him shown unto you, or found within 
your distri t. to thr aecepl mee of said William (i. Fuller to satisty 
the sums aforesaid, we command you to take the hody of the said 
William ff. Stevens, and him commit unto either of our enols in our 
district of Massachusetts aforesaid, ana detain mn your custody 
within either of our said gaols, until he pay the full sums above 
mentioned, with your fees, or that he be discharged by the said 


William G. Fuller, the creditor, or otherwise by order of law. 


~1 


EXECUTION AND COMMISSIONER'S CERTIFICATES. 


Hereof tail not, and make return of this writ, with your doings 
therein, into the clerk’s othce of our said Cireuit Court, at Boston, 
within our district “of Massachusetts aforesaid, in sixty days after 
the date hereof. 

Witness, the Lionorable Melville W. Fuller, at Boston, the twen- 
ty-first day of November, in the vear of our Lord one thousand eight 
hundred and eighty-eight. 

ALEX. Hl. TROWBRIDGE, 
Deputy Clerk. 
Damage, STS.000 OO 
kix’on, 1 oo 


S1TS.001 OO 


District OF MASssACHUSETTS, ss. 
Nov. 23, A. D. 1888. 

[, William G. Fuller, the judgment creditor named in the annexed 
execution, do on oath declare, that the judgment on which the said 
execution has been issued, amounted to twenty dollars, exclusive of 
all costs which make part of said judgment, whether the same have 
scerued in the last action, or any former action on the same original 
cause of action, and that twenty dollars of that amount remains 
uncollected, and tliat | helieve, and have rood renson to believe, that 
the debtor has property nol exempt from being taken on execution, 
which he does not intend to apply to the payment of the judgment 
creditor's claim, and that the debtor intends to leave the State and 
district of Massachusetts. 

WILLIAM G. FULLER. 


District OF MAassacHUseTTs, Ss. 
Nov. 23, A. D. 1888. 
Personally appeared the above named William G. Fuller betore 
me, and made oath that the above affidavit, by him subserthed, is 
true; and T certify that after due hearing, Tam satistied there ts reas- 
onable cause to believe that the charge made in the said affidavit ts 
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a 
true ; and satisfactory cause having been shown, | hereby authorize . 
the arrest of the said debtor, if his arrest is authorized by law, to be 
made after sunset. ' 
| SEAL | JOHN G. STETSON, Coimiiissioner, 
United Slates Circuit Court, Massachusetts District. 
kee, $1. 
District or MASSACHUSETTS. \ , 
Boston, Nov. 24, 1888, 
The within-named William oJ. Stevens, having been arrested and : 


brought before me by BF. NX. Macdonald, United States deputy mar- 
shal, was by me interrogated, and he declared that he did not desire 
to take any oath, or to recognize, or vive bail, for his uppearance iat 
any time, 
And said William J. Stevens failed to recognize, or give bail, in 
any manner, 
HENRY L. HALLETDT, 


{ nited Slate S C‘omnissioire ;" for saad District. 


fe 4 


lee, $1. 


District OF MASSACHUSETTS, 8s. 
Dec. 5, A. D. 1888. 
Be it remembered that on this tifth day of December, A. D. T8828, 
| have accepted the recognizance of William J. Stevens, and sureties 
for his appearance on Friday, Dec, 21, 1888, at 11 a. M., at room 


4, Post-othee bnuildine, poston. Miass.. before Henry Ls IIallett, 


+ 


United States commissioner, for the examination of said Stevens, on ’ 
lis request sinc application to take the oath for the reliet. of Poor e 
debtors : said Stevens being under arrest. nnd by virtue of an execu- 


tion issued out of and under the seal of the Cireuit Court of the 
I'nited States. in and tor said distriet of Miassnehusetts, beartne date 
Nov. 21, IS88, upon a judgment recovered by William G. Fuller, 
erainst snidl Stevens, 


Witness my hand on the said fitth day of December, [S88. 


FISHER AMES, 


liynited States Commissioner. 
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EXECUTION AND COMMISSIONER'S CERTIFICATES. 


District oF MASSACHUSETTS, 
BOSTON, SS: Dec. 8, A. D. 1888, 

This is to certify that on this eighth day of December, A. D. 1888, 
[ have accepted the recognizance tor thirty-six thousand dollars, of 
the within-named William J. Stevens, with sufficient sureties for his 
appearance before me on Dec. 21, A. D. 1888, at eleven o'clock of 
the forenoon ot that day, ‘il my othee, roonn 4, Post-oflice building, 
Boston, on his request and application to take the oath for the relief 
of poor debtors, said Stevens being under arrest, under and by virtue 
of an execution issued out of and under the seal of the Circuit Court 
of the United States, in and for said district, bearing date Nov. 21, 
IS88, upon a judgment recovered by William G. Fuller against 
suid Stevens. 

HENRY L. HALLETT, 


lnated States Clomuissioner, Massachusetts District. 


District oF MASSACHUSETTS, 
Li STON, SS, 

Before Henry L. Hallett, commissioner of the Cireuit Court of 
the United States for said district. 

This certifies that William .J. Stevens, arrested upon execution, 
has caused William G. Fuller, the creditor, at whose suit he is 
urrested, to be notified, according to law, of his desire to take the 
henetit of the law for the relief of poor debtors: that it appears that 
said William .}. Stevens has property.and estate to the amount of 
twenty dollars, besides the estate, goods and chattels which are by 
law exempt from being taken on execution. 

And after due examination of said William J. Stevens, the said 
commissioner, at twelve of the clock, noon, refused to administer to 
him the oath tor the relief of poor debtors. 

The twenty-fifth day of January, in the year of our Lord one thou- 
sand eight hundred and ninety. 

SEAL HENRY L. HALLETT, 

LU. S. Commissioner as aforesaid. 


(‘ommissioner’s fee, $2.25 
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UNITED STATES OF AMERICA, 
VIASSACHUSETYS DistTricr, ss. 7 
| | Boston, Nov. 24, TS88, 


Pursuant hereto, L have this day taken the body of the within- 
named William J. Stevens, and have taken him before United States 
Commissioner Hallett, and said Stevens having refused to give bail, 
[ have committed him to the jail in Boston, and on Dee. 1 said 
Stevens Was tuken hetore (‘ommissioner Llallett, and rave notice 
to the judement creditor of a hearmg before said commissioner on 
the 21st of December, current, and Qn) Dec. D. lL nited Stutes 
Commissioner Ames accepted the recognizance of snid Stevens, with 
sureties, a certificate of which is annexed hereto, and the mar- 
shal re fused to discharge ancl Stevens, ancl On Dec. s United 
States Commissioner Hallett aceepted the recognizance of said 
Stevens, with sureties, a certificate of which is annexed hereto, and 
the marshal refused to discharge said Stevens, and on Monday, 
Dec. 10, said Stevens applied to the United States Cireuit Court 
for a writ of Aabeas corpus, which writ was granted, and on Tuesday, 
Dec, Il], snicl court ordered that the sid Stevens he discharged On 
baila copy of said order * is annexed hereto, and the said Stevens 


was thereupon discharged on bail. 


r. X. MACDONALD, 
Deputy ry, Ss. Marshal. 
Kees: Poundage ‘ : ;. Seta. 


wee a ews 12. 


S187.12 


And on Jan. 25, 1890, United States Commissioner Hallett) re- 
fused sac Stevens the oath tor the relief at Poor debtors > at certificate 
of said refusal is hereto annexed, and [ have committed said Stevens 
to the jail in Boston, and have delivered him, together with a true 
and attested copy of this execution, with this my return endorsed 
thereon, to the keeper of said jail. 
Yr. A. MACDONALD, 
Deputy U.S. Marshal, 


* Memoranpum. This copy of order is omitted, the order not relating to the 


isSucs hereim. FOUN (5. Ss’! ETSON, (‘he rk. 


| 


| 
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The said William .J. Stevens being before the court, the Honor- 
able Thomas L. Nelson, sitting, the following order of Court is 
entered Feb. 1, 1890, and indorsed on the writ of habeas corpus 
herein :— 

ORDER OF COURT. 
Ben. 1, 1890. 

Nevson, J. Ordered that the further hearing of this cause be 
adjourned to Thursday, Feb. 6, at 11 a. M., and that meanwhile the 
said William J. Stevens remain in the custody of the marshal. 

By the Court: 
Joun G. Srerson, Clerk. 


On the sixth day of February, 1890, the deputy United States 
marshal makes the following return, after the foregoing order 


indorsed on the writ ot Aabeas corpus herem: 


Massacuusetrs District, ss. 
Boston, Feb. 6, 1890. 
In obedience to the above order, I now have the above-named 


Stevens before the above-named court. 
Kk. XN. Macponabp, 


Deputy United States Marshal. 


The said William oJ. Stevens being before the Court, Rodney 
Lund, Esq., and William EE. Jewell, Esq., appear for said peti- 
tioner, and Edward W. Ilutchins, Esq., and Henry Wheeler, Esq., 
appear for William G. Fuller, the judgment creditor. This cause 
is thereupon fully heard by the court, the Honorable LeBaron Bb. 
Colt, Circuit Judge, and the Honorable Thomas L. Nelson, District 
Judge, sitting, on the sixth, eighth, and twelfth days of February, 
1890, and on the last-named day the following order of court is 


entered : 


ORDER OF COURT. 
run. 12, 1890. 
Cour and Newson, Je. The said William J. Stevens having 
been brought before the court ly fe Macdonald, deputy United 


States marshal, pursuant to a writ of Aabeas corpus dated Jan. 31, 
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1800, directed to the marshal of our district of Massachusetts. or 


either of lis deputies, seni I hearing lyn TTL been are DY the court, 
it is ordered that said writ be discharved, and that said William J. 
Stevens be remanded to the custody of the United States marshal 
for this district. 
by the Court: 
DeNnJAMIN IL. Draper, 
Deputy Clerk. 


On the erehteenth diay of February , 1S90, the following claim of 


appeal is filed ;— 
CLAIM OF APPEAL. 
Fitrep Fen. 18, 1890. 

And now Cons William eB Stevens, the petitioner Hn) the above- 
entitled case, and claims an appeal from the decision of this Ilonor- 
able Court, remanding him into custody. 

WILLIAM J. STEVENS, 
By his attorinre WS, 
| ; Ropney LuNpb, 


Ww. KE. JEwWwELL. 


Qn the nineteenth day of February, 1&0, the appeal claimed by 
the snidl William oJ. Stevens. petitioner, is allowed, and the follow- 


ing motion ts tiled :— 


PETITIONER'S MOTION FOR GIVING RECOGNIZANCE AND 
BEING ENLARGED 
PILED Fern. 19, 180, 

And now comes said petitioner, having duly claimed his appeal 
from the decision of this said Court discharging the writ of /aheas 
corpus and remanding the petitioner, and moves that he “may be 
enlarged” upon giving recognizance as by the rule of Court. set 


forth. 
WILLIAM J. STEVENS, 


, . 
ED), his atlorie WS, 


Ropnery LuNpb. 
Wa. KE. JEWELL. 


ee 


Aa 
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The foregoing motion is heard, and no good cause for the allowance 
thereot being shown, is denied by the Court. 
On the twenty-ninth day of March, 1890, the following motion is 
filed :— 
MOTION FOR LEAVE TO FILE ANSWER. 
Firep Marcu 29, 1890. | 
And now comes the said William .J. Stevens and moves for leave 
to tile an answer to the return of the marshal to the said writ, nune 
pro tune, the case having been heard as though the said answer had 
heen tiled before the hearing. 
[iy his attorneys, 
LUND & WELCH, 
WM. k. JEWELL. 


The foregoing motion is heard On the ninth day of April, 180, 
and is thereupon allowed by the court, and the following answer to 
marshal’s return is thereupon tiled as of a date before the hearing of 


this cnuse : 


ANSWER TO MARSHAL’S RETURN. 
FILED BY ORDER OF COURT AS OF A DATE BEFORE THE HEARING OF THIS CAUSE. | 

And now comes Wm. J. Stevens, your petitioner, and for answer 
to the return of the marshal above, and alleges and says — 

1. That on the twenty-fourth day of November, 1888, he was 
arrested by the deputy of the marshal of said district on an execution 
issuing out of this said court, in favor of one William G. Fuller, of 
Stoneham, in said district, and was committed to jail within the 
county of Suffolk, by said deputy. 

 # That on the day of December, LASS, he oave 
notice to the said ereditor of his desire to take the oath for the relief 
of poor debtors, as by statute of Massachusetts provided, and duly 
enve a recognizance, pending his examination as such poor debtor, for 
his appearance and prosecution of such examination, and abiding the 
order of the mavistrate thereim. 

$3. That on the thirty-first day of December, 1888, he duly ap- 
peared before Henry L. Hallett, Esq., a commissioner within and 


for said district, and his examination as such poor debtor was begun, 
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the same being taken in writing at the request of both parties, anid 
was continued from time to time, your pet'tioner making no default, 
till the tenth aay of April, A. D. 1&8. 

1. That, at the continuance of the said examination on the said 
tenth day of April, your petitioner offered evidence from the Court 
of Insolvency, within and for the county of Suffolk, in) said) district, 
that proceedings in Insolvency had been becun by your snid poti« 


fioner, and Were then pending, 


yD. That at snid session of said examination, on said tenth day ot 


April, and pending said examination, said creditor tiled charges of 


fraud against your petitioner, that he had fraudulently conveyed cer- 
tain estates with intent to secure the same tohis own use, and further 
examination of your petitioner, as such poor debtor, was then and 
there suspended by said commissioner, and a hearing upon said 
charges of fraud set for the twenty-fourth day of April, T&889,. 

6. That on said twenty-fourth day of April, said creditor begun 
the hearing on his said charges of fraud before said commissioner, 
ond the introduction of testimony thereon, which said hearing (on 
said charges of fraud), was carried on by adjournment from time to 
time, till the twenty-tifth day.of January current, when said com- 
missioner gave his decision (on said eharges of fiaud), sustaiming 
said charges, and finding your petitioner guilty thereof, and imposed 
a sentence theretor. 

7. That after the close of the testimony on said charges of fraud, 
and before rendering such decision, your petitioner requested that 
his said examination, as such poor debtor, be again taken up, and he 
be allowed to offer evidence of his releases and conveyance to his 
assignees in insolvency at their request, of any and all right, title, 
interest, and estate in and to said estates, so as aforesaid charged 
us fraudulently conveyed to secure the same to his own use, and 
ilso requested that he be allowed to complete his own examina- 
tion, as such poor debtor, which requests were refused by said com- 
missioner, 

8. That from the decision by said commissioner, sustaining said 
charges and his finding of guilty, your petitioner appealed and duly 
recognized with sureties, who were approved and accepted, to enter 


and prosecute his appeal in the Cireuit Court of the United States, 


— 


— 
i 


- 
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within and for said district of Massachusetts, and make no default, 
and his said appeal was duly allowed. 

%. That, thereafter, to wit, during said same sitting, on said 
twenty-fifth day of January, and after said decision by said com- 
missioner sustaining said charges and his finding of guilty, and after 
the giving and acceptance of such recognizance, and before any other 
or further order or act of said commissioner, and before any finding 
made on the charge in the affidavit on said execution as to property, 
your petitioner again requested that his said examination, as said 
poor debtor, so as aforesaid suspended, be taken up, and he be per- 
mitted to offer evidence of his releases and conveyance to his said 
assignees in insolvency of any and all right, title, interest, and 
estate in and to said estates or property, so as aforesaid charged as 
fraudulently conveyed, and also made another request that he be 
permitted to complete his own examination as such poor debtor ; 
but both said requests were refused, and his said examination as such 
poor debtor was not completed. 

10. That no other witness than your petitioner was offered in or 
during his examination as such poor debtor, than himself, and no 
other evidence except the assignment in insolvency, as aforesaid, was 
offered therein except that partly given by him. 

11. That your petitioner was not allowed to complete the said 
examination by introducing further evidence and by having the same 
read to him and corrected, if errors occurred therein, and by signing 
and swearing to the same as by statute positively required, and his 
reasonable and legal request therefor was refused; and the said 
magistrate made no decision or adjudication upon the question of 
whether your petitioner then had in his possession property to the 
amount of twenty dollars not exempt from being taken on execu- 
tion; but said magistrate then refused your petitioner the oath for 
the relief of poor debtors, without so adjudicating, and made and 
annexed a certificate of such refusal to said execution against your 
petitioner’s request and protest, which is the execution and the affi- 
davit thereon set forth in the said return, and that the said certificate 
wus thus prematurely and illegally annexed to the said execution, 
and the said magistrate in so doing exceeded his jurisdiction and 
authority, and the same was void und of no effect. 

3 (3343) 


1h WILLIAM J. STEVENS, PETITIONER FOR HABEAS CORPUS. 


12. That thereupon your petitioner was taken into custody by 
the deputy of the marshal of said district, under and by virtue of 
said execution and said certificate, so illegally annexed thereto, and 
lodged in the jail within the county of Suffolk, where your petitioner 
is, as he is advised and avers, illegally kept and detained. 


WILLIAM J. STEVENS. 


(COMMONWEALTH OF MASSACHUSETTS, 


SUFFOLK, SS. 
Boston, March 28, 1890. 


Then persoaally appeared the within-named William .J. Stevens, 


_-¢ 


and made oath that the statements in the foregoing petition, by him 


signed, are true. 
before me, 
| SEAL | CHARLES F. Spear, 
Notary Public. 


\t the hearing of this cause before the Cireuit Court, evidence was | 
introduced by both parties. After the hearing, the parties appeared q 
before the Cireuit Court and agreed that the following evidence 2 
should be certified to the Supreme Court as the evidence which was 


used at the hearing before the Circuit Court : 


HKVIDENCE GIVEN ORALLY. 


In the matter of the petition of William J. Stevens, it is agreed 
that the following is a correct stitement of the evidence given rive 
voce before the Cireuit Court, not including, however, the docu- 


mentary evidence. : 


RODNEY LUND, Vv, 
WM. E. JEWELL, 

for Petitioner. 
HUTCHINS & WHEELER, 

for Creditor. 


Against the objection of the creditor, oral evidence was also intro- 
duced by the petitioner, as follows : — 

It was shown by the minutes of a stenographer that, at the hearing 
before the Commission on Jan. 25, L890, the following took place 


hefore the commissioner and the counsel for the debtor : — 
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Mr. Jewe i: Before proceeding to that, we are uncertain as to 
the standing —as to our standing, as to our position. I have ex- 
amined quite carefully the records of the case, including your Honor’s 
minutes, which I think compare with mine, and I find that, at the 
date of the filing of the charges of fraud, the examination of Mr. 
Stevens, as a poor debtor, was suspended. Now, and from that on, 
t hearing has been proceeding on charges of fraud. (1 make a dis- 
tinction between the examination and the hearing. ) 

Now, in his interest, | have examined, with care, the records, and 
there is no record, and, as we understand it, there is no disposition 
made of the examination; and, in order that we may know how we 
stand, and where we stand, we ask to have the examination of Mr. 
Stevens formally taken up before proceeding to make your Honor’s 
finding, — formally taken up, and formally completed, and closed. 
Now, I have done this with reference to one thing which I have in my 
mind. We have here, all the way through, gone upon the assump- 
tion that Mr. Stevens, at the request of the assignees in insolvency, 
had made an assignment, | mean a deed of assignment,—a deed of 
release I should say, to speak exactly, —a deed of release of any 
and every possible right to the assignees of all interest in the estate 
here in Massachusetts, as well as in New Hampsliire. Now, we have 
gone upon that assumption. 

We have here this morning one of the assignees who had received 
this conveyance, and if there is any question about this, that is one 
of the things which I have in my mind. I don’t know whether there 
will be any technical claim by the people onthe other side that there 
was a possible outstanding interest or not, but there having been an 
assignment in insolvency, and then a release and conveyance of every 
possible right, Tagk that before your Honor would make a finding 
on the tirst charge that the examination be formally completed and 
closed. 

Macistrate. If I understand your motion right, Mr. Jewell, it 
is before I give my decision in the charges of fraud that I resume 
the hearing in the poor debtor proceedings. 

Mr. JeweLu. No, sir, we are ready here onthe charges of fraud ; 


I understand that hearing is closed. 
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Maaistrate. And that I shall now give ny decision 7 

Mr. JewetL. That you will now, today, give your decision on 
that. And | Suppose, from SOTLC questions your Honor has asked, 
[ suppose it will sometime be your duty to make a formal finding 
Upon the other branch of this case. 

Maacisrrate. Then, with regard to the question of the charges 
of fraud which are before me, I tind the defendant — 

Mr. Jewett. Well, does your Honor understand that you are 
going to make a formal decision in the other matter here today, 
now 7 

Magistrate. “Sufficient unto the day is the evil thereof”, Mr. 
Jewell. The tirst duty that I can see that I have to perform is to 
dispose of the charges of fraud now before me. Then I will take up 
any other matter properly before me afterwards. 

In this matter, after a careful consideration of all the evidence in 
the ease, I tind the charges of fraud are sustained, and that the de- 
fendant is guilty. With regard to the question of sentence, I am 
ready to hear the counsel, if they desire to be heard. Neither coun- 
sel desiring to be heard, [T sentence the defendant to six months in 
jail at Boston. 

Mr. Lunn. From that decision, your TTonor, we take an appeal. 
And the recognizance may be taken now as wellas at any other time. 

MaaGistraTeE. ‘The amount of bail in this case, 1] think, must be 
thirty-six thousand dollars. 

Bondsmen: John Greorge Cooper and Otis Ek. Weld. 

Recognizance read. 

Mr. Lunp. Well, now, betore proceeding, [ would inquire 
whether the hearing upon the examination is closed or not ? 

MAGISTRATE. You mean the examination on poor debtor por- 
ecedings iy [ consider it necessarily closed by my finding. When I 
have found that the party has goods concealed, and laid away for his 
own private use and benetit, it would be idle for me to go on with a 
hearing to see if he could take such oath. 

Mr. Luxnp. Well, if vour Honor will examine the view that the 
court of Massachusetts took in 137 Mass., I think you will reverse 
your decision on that. The Supreme Court has fully passed upon 


that question. The question here is now, whether he has, at the 


‘se 


at 


_~¢4 


ait , 
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present time, anything in his possession that is conveyed for his own 
personal use. If it has passed out of his possession by order of 
Court to a proper party to receive it, then it is not conveyed or con- 
cealed for his own use, within the meaning of the statute, and the 
Court so held. 

Magistrate. If you desire to call my attention to that case, I 
will look at it. 

(Mr. Jewell reads from Lockhead v. Jones, 137 Mass., page 27.) 

Touching the other question before the Court, | will read from the 
case of Day v. Bardwell ef a/s., 97 Mass., page 253. 

MacistrateE. I have just found the defendant guilty. I under- 
stand that you make application for the oath to be administered to 
Mr. Stevens. 

Mr. Lunp. And we make application to complete and close the 
examination upon the poor debtor proceedings. 

MaGtsTRATE. At your request, that is closed. 

Mr. Lunp. We request to put in some further evidence. We 
want the record to say that we propose to complete that by putting 
in some further testimony. 

Magistrate. The testimony in the charges of fraud will be 
allowed by me to go in as part of the hearing in the poor debtor 
proceedings. 

Mr. Lunp. That cannot be done; we don't ask to put that in. 
We ask to put in evidence to show that he has no property con- 
veyed, concealed, or kept out of the way of his creditors, for his own 
use, 

MaGistTrRaTeE. I have made an exhaustive examination of the 
charges of fraud made. I have found that the defendant has prop- 
erty conveyed, concealed, or otherwise disposed of, for his future 
use or benefit. I cannot now administer to him an oath which would 
render my decision a nullity and farce, allowing him to commit a 
perjury. I simply decline to administer the oath. 

Mr. Lunp. I want your Honor to decide whether we are at 
liberty to put in any further evidence. 

MAGISTRATE. I refuse to administer to him the oath; that closes 
the matter. 

Mr. Lunp. I wish your Honor would make a record that after 


OE 
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the decision upon the charges of fraud, the debtor offered to put in ’ 
evidence of his releases to the assignees in insolvency of all the 
property which he has in any way conveyed, or that he had any 


interest in, at the commencement of those proceedings ; and further 


offers to complete his examination. 

The magistrate refuses to allow the defendant’s request, and de- 
clines to administer the oath. 

The poor debtor examination was not subscribed nor sworn to by 


the petitioner, after the same was taken. d @ 


Henry LL. Hallett testified: Am the commissioner who had the ‘“ 


- 


examination of William J. Stevens before him, that no formal re- 

quest in writing was made that examination should be in writing, 

or he should have made note of it in his minutes ; that chief discus- 

sion between the parties was about using services of stenographer, 

which was objected Lo by debtor's counsel, and the objection Wiis 

subsequently withdrawn ; that a paper shown was the notice (a copy 

annexed, marked “ Exhibit B”), tiled by debtors attorneys, of his . 

insolvency, filed April 10, 188%. | xX 
On cross examination, M:. Hallett testitied that he should not be * 

willing to say that debtor's counsel did not ask to have examination 

tuken in writing, but that no formal request to that eflect was made, 

and no such request was brought to his attention; that the questions 

put to the debtor and witnesses by creditor's attorneys were taken 

down by the stenographer, and then by the stenographer repeated to 

the debtor, or witness, his answer taken down and then read aloud by 

by the stenographer, and that this was so done by request of the 


: . , ‘ 
debtor's attorneys: that he, the magistrate, was pot present in the ¥ 


t=) 


room all the time while such questions and answers were being made, 
for he understood that it was not an oral examination, but was an 
examination of the debtor, in writing: that the examination of the 
debtor was suspended on the tenth day of April, L889, the day when 
the debtor’s attorneys gave the notice, “ Exhibit B”, and the same 
day the creditor's attorneys filed the charges of fraud; that he, the 
magistrate, understood that the debtor’s examination was not com- 
pleted, and for that reason refused to admit it as evidence in the 


hearing on charges of fraud, when offered by the creditor’s attorneys, 


except for the purpose of contradicting the witness, and then only 


' 


= 
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when his, the debtor's, attention had been called to particular state- 
ments to be contradicted; that he, the magistrate, understood that 
before the debtor's examination was completed, it was to be read 
over to him, signed and sworn to by him: that after the findings he, 
the magistrate, had made on the charges of fraud, he did not deem 
it necessary to go any further with the examination of the debtor, 
either to receive any other testimony, or to make any other findings, 
or do anything else about it; and forthat reason refused the requests 
which my record shows were made; that his record and minutes of 
record (put in evidence) were in his own hand writing, made at the 
time of the various transactions noted, in a book kept by him. 

William Kk. Jewell testified (having first offered to withdraw from 
the case as counsel, but the justices suggested they did not think that 
Was necessary) that he was of counsel for the debtor at the begin- 
ning of his examination as a poor debtor; that the witness, on behalf 
of the. debtor, requested that the examination be taken in writing, 
that the magistrate asked if he was expected to take it all down in 
writing, and witness answered, he supposed not, but that the ordinary 
way would be followed, the questions written down by the creditor's 
attorney, then read to the debtor, and his answers, as he gave them, 
written down by his attorney and then read over aloud; that a dis- 
cussion then arose about having the examination taken down by a 
stenographer, and Mr. Lund, one of the debtor's attorneys, sug- 
gested the debtor could not afford to pay much for such service ; 
that an arrangement between counsel about this was then reached, 
and objection by debtor's attorney to a stenographer withdrawn, wit- 
ness requesting that the questions, as put by ereditor’s attorney, 
should first be taken, and then read by the stenographer to the 
debtor, whose answer first taken down should then be repeated 
aloud by the stenographer. 

On cross examination witness was asked whether he had paid or 
had known of the payment of any part of the services of the stenog- 
rapher in taking the poor debtor examination. | He answered he had 
not, but he had an impression that there was an agreement the 
debtor should pay a certain part of it. He was also asked if the talk 
before the magistrate was not about having an examination taken by 


the stenographer, and answered, the principal part of it was, but he 
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himself had, before the talk about that begun, made the request to 
have the examination taken in writing. 

Qu cross examination as to what took place, the witness stated 
that it was agreed that the expense of the stenographer, in the hear- 
ings on the application to take the oath, should be born in part by 


the debtor and the creditor. 


Miss Deehan testified that she acted as stenographer at several of 


the poor debtor hearings, and her entire bill was paid by the 
creditor. 

Wilbur IF. Lakin testified that he was present at the beginning 
of the examination of Mr. Stevens, the debtor, before Mr. Hallett ; 
that he heard Mr. Jewell, one of the attorneys for the debtor, 
make the request that the evidence should be taken in writing ; that 
he heard the commissioner ask if he was expected to take it in 
writing himself, and heard the attorney say, he supposed the credi- 
tor’s attorney would write down the questions, and the debtor's 
attorney the answers: that he then heard a discussion about using a 
stenographer, and the debtor's attorney said his client could not 
afford to pay for such service; that then.some arrangement was 
reached, and objections to a stenographer were withdrawn; and 
debtor’s attorney then asked to have the questions written down 
and read by the stenographer to the debtor, and his answer taken 
and then read out by the stenographer, 

Qn cross examination, Mr. Lakin was asked if he was not a 
friend of the debtor, and he answered, he was; that he had attended 
a good many of the hearings before the commissioner, and had aided 
in various ways the debtor; that he had not paid to any stenog- 
rapher any money himself, but had furnished it and known of its 
being paid, but not to the stenographer who took the examination 
of the debtor, it was the hearing on charges of fraud. 

William J. Stevens testified, To am the petitioner and poor 
debtor examined, I sat beside my counsels at the beginning of the 
examination, and [heard Mr. Jewell, one of my attorneys, ask the 
commissioner to have the examination taken in writing. I also 
heard the talk about the services of the stenographer. 

On cross examination he was asked whether he had paid any 


money to the stenographer. He said he had paid fifty dollars. He 
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was asked whether it was for taking the examination as a poor 
debtor, or the testimony in the charges of fraud. He answered, he 
did not know what it was for, except it was for taking the evidence 
hefore Mr. Ilallett. 

The poor debtor examination, with the evidence offered on the 
charges of fraud, were also put in evidence at this h “aring. This 
evidence tended to show that the debtor had property in his hands, 
after the insolvency proceedings, amounting to more than $20, not 
exempt from being taken on execution. 

This evidence was objected to by petitioner’s counsel when 


offered, and Wits admitted acvainst their objection. 


EXHIBIT B. 


COMMONWEALTH OF MASSACHUSETTS, 
SUFFOLK, Ss. Court or INSOLVENCY. 

I, John H. Paine, assistant register of the court of insolveney for 
said county of Suffolk, having by law the custody of the seal and 
all oy records, hooks, documents and papers of or appertaining to 
suid court, hereby certify that it appears by the dockets of said 
court that on the second day of April, in the year of our Lord one 
thousand eight hundred and eighty-nine, a warrant was issued by 
suid court to the sheriff of said cOUunLY or his deputies, to take 
possession of all the estate, real and personal, of William J. Stevens, 
(agent), of Boston, in said county, an insolvent debtor, except such 
us may be by law exempt from attachment. 

In witness whereof, [ have hereunto set my hand and the seal of 
said court, this tenth day of April, in the year of our Lord one 
thousand eight hundred and eighty-nine. 

SEAL. JOHN H. PAINE, 

Assistant Register. 
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Proprcep BY Henry L. Haneerr. U.S. CoMMIssSIoNER, UvoNn ts EXAMINATION 


as 4 6 WUITNESS IN THIS CASE. 
COMMISSIONER’S MINUTES, 
WitntiAM Gi. Futter v. WILLtiAM J. STEVENS. 


HUTCHINS & WITEELER for FULLER. 
LUND & JEWELL for STEVENS. 
Nov. 24, 1888.° 


Macdonald brings Stevens before arrested on execution from C, ¢ 
for SITS .000, 

Stevens says he does not desire to take any oath or to recognize 
or eive bail for uppenranece, 

| signed a certificate of this which was put on execution. 


Dec. 1, 1888. 


Ih above ense ut jal Stevens brought before Hie, I ISstle notice 
under See. 31 tor hearing on Dee. 21. at TL A. MM. 
Lund for Stevens, Llutchins & Wheeler for Fuller. 


Dec. 5, 1888, 


Lund desires to offer sureties ; calls Mis. Cecelia L. Stevens, wite 
of Deft. 

H. & W. object: after hearing both sides I decline to accept, 
and appoint counsel to meet me at my office Dec. 6 at 4 past 

At which time they appeared and after hearing them I declined to 
act. 


Dec. &, 1888. 


In A. M. Nelson sent for hie, counsel for dft. had applied for 
mandamus. 

After conterence | decided to take surety. 

[In p. M. counsel for dft. had applied to Colt for a restraining order. 
Colt declined to set: In eve went to jail & took Stevens recog, in) 
856000 with John Geo. Cooper, John L. Stevenson & Otis E. Weld 
as surety. 

(See their statement on tile. ) 


or re - 
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Dec. 21, 1888. 
In above HH. & W. tor Pit. with Morse ; Lund & Jewell for Dft. 
Dit. asks for a postponement & presents motion in writing sup- 
ported yy physician's affidavit | Dr. De La Garanver ). 
H. & W. object to afhdavit. 
| adjourn hearing to 24th at 10 a. mM. Deft. to be present for 
eXnnination. 


Monpay, Dee. 24, LS88. 

Lund & Jewell for Dft. Hutchins & Wheeler for Plt. 

Dft. enlls on motion for continuance. Dr. Horace Chase exammed 
DY both. 

Dr. Kkdward De La Granger examined. 

II. & «A calls Dr. Arthur Hl. Nichols — examined, 

Dr. Chase recalled My I. & J. 

Kividence closed, 

Jewell, Morse, Lund speak. 

I decided to adjourn the hearmg to Dee. 31, at 11 a. M. 


Dec. Sist, 1888. 

H. & Wheeler pd me $15, of which $5 for today & past 2 hear- 
Ings. 

Discussion as to payment of fees. 

Hutchins & Wheeler & Morse for Plf. 

Lund & Jewell for Dft. 

Dft. files objection to authority of magrstrate. 

Wim. J. Stevens, judg. debior sworn. 

Lund objects to use of stenographer— discussion — objection 
withdrawn. 

| put the statute question to dft. 

At 12 M. H. & W. commence examining. 

Recess from 1 to 24. 

Hearing iP. M. to 4. 

Adjourned to Jan, 5d, at 10 a. M. 


JAN. 3, 188%. 
Examination ot Stevens continued hy II. X& W. AG Morse. 
Lund & Jewell present. 
Adjourned to Jan. 10 at 10. 


JAN. 10, 1889. 
Wheeler & Morse : 
Lund tapas 
Examination of Stevens continued by Morse & Wheeler. 
Adjourned to 15th at 10. 
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| AN. i2. LSASo, 
Wheeler present ; both attys for dt. 
engaged in Court. 
Adjourned to 22d at LO. 

JAN. 22, 1889. 
Stevens & counsel on both sides present & by agreement case 


continued to 29th at 10 A. M. 


JAN. 29, 1889. 
llearineg continued, 
Wheeler and Jewell present. 
Adjourned te Feb. 1 at 10. 
les. 1, 1&8, 
Wheeler, Jewell and Lund present. 
At 124 adjourned to Feb. & at 10. 
‘es. &, 1889, 
Examination of Stevens resumed by Wheeler. 
Present, Wheeler, Jewell and Lund. 
Adjourned to Feb. 16, at 10. 


Fes. 16, 1889, 

Wheeler and Jewell present, examination of Stevens continued 
hy Mir. Wheeler. 

Adjourned to 21st at 10. 

Fen. 21, 1889. 
Ilutchins & Wheeler and Jewell present. 
examination oft Ste Vers continued ly Wheeler. 
Adjourned to 26th at LO ALM. 

Fen. 26, L889, 
Hutchins, Wheeler and Jewell present. 
Argument on producing books. 1 order them produced. 
Adjourned to Mar. 4 at 10. 

Mar. 4, 1889. 
Examination of Stevens continued & adjourned to Mar. I&8th 


at 10, 


Mar. 18, 188%, 


Lund. for dit. and Hutchins & Wheeler appeared before me and 
Mr. Lund asked for an adjournment until Mar. 20th at one p.m. 
Adjourned to 20th at 1p. M. 
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Mar. 20, 1889. 


H. & W. and Jewell & Lund, ulso Stevens, present. 
Adjourned to 27th, Stevens not well enough to go on. 


Mar. 27, 1889. 
H. & W. Jewell & Lund present. 
Examination of Stevens by by IL. & W. continued. 
Adjourned (at request of deft) to Ap. 10th 10 a, M. 


APRIL 10, 1889. 

Jewell & Lund for Stevens. 

Hutchins & Wheeler for plf. 

Jewell files notice that deft. had commenced proceedings in In- 
solvency (his own application ). 

Ilutehins & W. tiles charges of fraud. 

[ adjourn hearing on same at suggestion of Hutchins to Ap 24 
at 10), 

H. & W. for PIf. APRIL 24, 1889. 
Jewell for Deft. 
Deft. files plea to the jurisdiction. I overrule. 
Deft. tiles motion to quash. Jewell argues motion. 
(ites Minon y. Nostrand, 1 Lowell. 
(Connell v. Hovey, 126 Mass. 510.p. 
Item 2 is in Mass. also 3 & 4; 5,6,7, & S are in N. EL: 9, 10, 
11, 12 personal transacted im N. EH. 
(This suit was brought May 13, 1881) 

Jewell says Stevens moved to Boston early in Dee, 188s, 

| overrule motion to quash. 

l call Upon deft. to plead, Ile pleads hot culty. 

Jewell says we waive no rights in so pleading. 

Wheeler opens to prove charges. Reads charges. 

Out of ° Stockwell 7. Siloway, 100 Mass. }). Ouh, 

Transfers made No, 22 & 24, 1886, auditor's report, filed July 
20), S&. 

Wheeler offers deeds Stevens to Loring. Lund objects trans- 
action. IT admit. 

Exhibit 1. Ist Deed Stevens to Loring Tremont St., Nov. 24, 
86. Lund objects done in N. H. Wheeler says it does not so 
appear. 

Exhibit 2. Deed. Same property Mrs. Loring to Mrs. Stevens 
Dit wife Nov. 24, 86. Lund objects same & also that this deed 
hetween parties over whom he had no control. Admitted. 

Exhibit 5. Deed Stevens to Mrs. Loring land on Ward St. 
Boston Nov. 24, 86. Same objection us No. 1. Admitted. 
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exhibit a Deed Mrs. Loring lV Mrs. Stephens, Siie property, 
sume date. Same objection as 2. Admitted. | 

Exhibit 5. Deed Stevens to Mrs. Loring land in E. Cambridge, 
Nov. 24, 86. Same objection as to 1. Admitted. 

Exhibit 6. Mrs. Loring to Mrs. Stevens, same property, same 
date. Sime objection as Z. Admitted. 

exhibit) 7. Deed, Stevens to Mrs. Loring land in Kingston 
Nov. 32, 89. Some objection as No. 1 & for the further reason that 
itis 2 conveyance of property in N. TL. & not within the jurisdiction 
of this State. 

Adjourned to 29th at 10, 


APRIL 29, 1889, 

Hearing continued, 

Exhibit 8. Deed Mrs. Loring to Mrs, Stevens, same property as 
7, sume date. Same objection ss to oe 

exhibit 9. Deed. Stevens to Mrs. Lorine, dated Nov. 22, 1825, 
land at Kingston, N. H. 

Same objection as to No.  § 

Exhibit 10. Mrs. Loring to Mrs. Stevens, same date, same prop 
erty as 9.) Same objection as 2 & 7. 

Kxhibit 11. Deed. Stevens to Mrs. Lorine. dated Nov. 22. 86, 
property at Kingston. Same objection as to No. 7. 

Exhibit 12.) Deed. Mrs. Loring to Mrs. Stevens, same property 

11, dated Nov. 22, 56. Same objection as to 10. 

exhibit 15, Stevens to Mrs. Loring, Nov. 23, 86, property ‘ul 
Kingston N. TL. Same objection as to 7. 

Exhibit 14. Deed. Mrs. Loring to Mrs. Stevens, same property 
as 13, dated Nov. 22, &6. Same objection as to 14), 

Exhibit 15. Mortgage Deed Parker Stevens & wife to Wm. J. 
Stevens, dated Oct. 7, I884. Objected to generally and also same 


as ¢. 
exhibit 1b. Assignment of above Dd Win. dé to Mrs. Loring 
dated Nov. 22, 1886. Same objection as 15. 

Exhibit 17. Assignment of above by Mrs. Loring to Mrs. Stevens 
dated Nov. 22, 1886. Same objection as 15 and also as 10, 

Mr. Ilutehins calls Miss S. L. Cutler: took evidence before audi- 
tor Ilurd: took down testimony & wrote’ them out, & IT think that 
Stevens was present at all hearings. Hutchins offers same. Lund 
objects. Admitted le be we, 
Viz: Exhibit Cutler No. 1, Testimony of Loring, Seavy & Fuller. 

” Exhibit Cutler No. 2. 8. E. Sewall. 

Exhibit Cutler No. 3. W. J. Stevens. 
Exhibit Cutler No. 4. same. 

Also calls Miss H. A. Pickering; took testimony before Hurd in 

Mr. Stevens was present. 


Butler's place one day. 
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Theodore D. Dupee, Chas. E. Sweet, Frank W. Coes, Wm. N. 
(joodnow. Albert L. Brown, Ilerman H. Campbell testified. 

Ilutchins offers transcript of auditor. Lund objects. | admit 
de hene. 

Exhibit is marked Pickering No. 1. 

Stetson called & sworn. Papers melusive appear to be papers 
in the ease marked 1 to 12 are in the case, 7 is attached to auditor’s 
report. 

These papers are not the record of the case in one scnse that is 
they have not been extended on the record: until that is done this 
Is the only. 

Lund generally objects in every form admission of these papers 
in. 

Stetson shown docket, case is 1779, numbers in red ink on docket 
correspond to Nos. in erect) OU pRIpPers. 

Lund objects. Hutchins offers writ & declaration. Lund ob- 
jects unless entire record Is otfered & objects to entire record us 
Incompetent & Winaterial. 

| svcdmit writ A declarat ion, avreement for reference to auditor 
& rule of reference, & the execution: afterward | admit the en- 
tire record, I lutehins offers evidence ri Cl by Stevens before me. 
Lund objects. LT reserve my opinion. 

Adjourned to May 4 at 11. 


Sec. SOL, 
May. 4, 1889. 

Hutchins & Wheeler, Jewell & Lund present. 

Ilutehins calls ny attention to Anderson 7+. Edwards, 123 Mass. 
F 1a 7 
| decline to admit Stevens's evidence before me. 

Ilutchins calls Jas. KE. Freeman, also calls Wm. J. Stevens. 
Lund objects to his testifving. 

(I decide according to 123d Mass. ) 

Jewell reads from Minon ». Van Nostrand, Lowell 1, p. 460, 

I decide Stevens must testifv. Hutchins recalls Freeman & 
offers 6 receipts for rent & 12 checks. Lund objects to both.  Ex- 
amination of Stevens resumed by Hutchins. 

Adjourned to 13th at LOA. M. 


May 13, 1889, 


Wheeler present. Hutchins sick. Lund & Jewell in Court. Mr. 
& Mrs. Stevens present. 
Hearing adjourned to 1&th. 
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May 1&8, 1&8, 


Lund & Jewell, Hutchins & Wheeler present, also Mr. & Mrs. 
Stevens. 
Adjourned to 22 owing to my having an engagement at 11. 


May 22, 188%. 


Wheeler & Jewell present, also Mr. & Mrs Stevens. 
After conference adjourned to 27th at 10 a. M. 


May 27, 1889. 
Hutchins and Jewell & Lund present. 
II. roes On With Stevens. I. cites Lynde ”, MeGregor is to 
admission of Stevens testimony before me, 15 Allen, 182 p. 
Knowlton 7. Moseley, 105 Mass. 166, also as to 
Anderson e’. Kalwards, 1255 \Mass., }). 2735 
proceeding civil not criminal. 
Adjourned to June jd at 10 a. M. 


Monpbay, June 3, 1889, 

Hutchins present, 

Jewell & Lund present. 

If. says he has no further Ints. for Stevens. 

Land cites Burke 7. Miller, 7 Cushing, 550, & claims right to 
cross examine Stevens after Plf. has finished his case. 

Respondent “asks that he may recall Mr. Stevens for cross exam- 
ination after the judy ereditor has closed his case & judg debtor 
has opened his case.” 

| decide that dft must go in with cross examination of Stevens 
How. 

Ltt declines fo Cross examine now, lout claims right to Cross 
exntine after pit las put mn his ense, & df? had opened lis. 

I]. renews his motion for the nddmiss ot the exXAM hefore mie. 

Ist as an admission by Mr. S of the truth of the facets therein 
stated. 

2d as tending to contradict In some cases & to limit his state- 
ments made in direct examination this evidence this hearing on 
charges of fraud, 

| decline to chanve TAY former decision, except to acimit ani 
portion to contradict. 

Ilutchins rests for pit. 

Adjourned to 7th at 11 a. M. to consider as to taking evidence 
afterward, 


JUNE 7, 1889. 
Jewell & Lund. Hl. & W. prest also Stevens. 
Atter conference hearing adjourned to July &, at 10. 


-” 
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JuLY 8, 1889. 


Lund & Jewell ask for delay, having applied to J. Colt for an 
Injunction. 

H. & W. object. 

I adjourned to 10th at LL a. M. 


JULY 10, 1889, 
Jewell & Lund 
Ifutchins & Wheeler — 
Jewell objects to go on until after Judge Colt has heard their 
motion on Saturday. 
I continue the hearing to 16th at 11 a. M. 


Juty 16th, 1889. 

Present. Jewell & Lund, and H. & W., also Stevens. 

Dft. files assignment of Wma. J. Stevens. 

Discussion as to time of adjournment. 

Dft claims right to cross examine Stevens; plf claims he should 
be called by dft. (sec pave | 1). 

Lund says he puts Ints. on auditor's report de bene not waiving 
objections. 

Direct examination of Stevens by Lund unfinished. 

Adjourned to 0) July Is, 


JULY 18, 1889. 
Jewell & Lund 2. | 
H.& W. — 
Examination of Stevens cont'd by Lund, untinished. 
Adjourned to 26th at 94 a. M. 


Aunty 26, 1889. 
Hearing. HL. & W. present, Lund present. 
Examination of Stevens continued by Lund, untinished, 
Adjourned to 50th at 94, 


Jury 30, 1889. 
Lund & Jewell, Hutchins & Wheeler present. 
Examination of Stevens continued by L. & J. not finished. 
Adjourned to Aug. 1, at 10. 


Ava. 1, 1889. 

Il. &. W. present, also Jewell. 

Jewell by consent calls John Hl. Paine, assist. Reg. of Probate 
Boston. Chas. W. Perkins, Cashier Mass. Nat. Bank, Boston. 
Geo. P. Ager, Bookkeeper Tres Dpt City Hall, Boston. 

Then resumes examination of Stevens. Jewell & Lund finish 
with Stevens. 

5 (8843) 
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Hutchins commences cross examination. 
Continued to Aug. 5th, 10. 


Avaust 5, 1889, 
HW. & W.d. & L. present. 
Cross examination of Stevens continued by Hutchins. 
Adjourned to 7th at 10, 


: ; Aua. 7, 1889, , 
Hi. & W.I. & L. present. 4 


II. closes cross examination of Stevens. 
Lund examines Stevens. RB 
Adjourned to Sth at 10. 


Aue. 9, 1889. 
lL. & J. present, Wheeler present, 
Lund asks to call & examine Wilbur Lakin relative to the missing 
check hook. 
Also before finishing Lakin, Jewell calls John J. Eddy of Nat. 
Exehange Bank, Edward Lesley Treas bE. RR. R. & , Geo. ©. 
Foster Transfer Clerk Fiteh R. R. y 4 


Wheeler cross examined Lakin & finished with him. 


Then Wheeler resumes cross examination of Stevens, not tintshed. Dae 
Adjourned to 13, at 10. 
Ava. 13, 1889. 
Ls. A a. ana Wheeler present, 
Cross examination of Stevens continued by Wheeler. 
Suspended at request of Jewell to take evidence of Benj. F. 
Tenney. Finished with Tenney. 
Adjourned to 15th, at 10. 
Ava. [D. LSSo, 
. . . 7 . * ‘ ~“ 
| was detained at home by sickness. U.S.Com C.H.Swan came ° 
in & contin’d case to 20th at LO a.m. on 
A am 


. on ' AvaustT 20, 1889, 
HH. X \\ . dé. X Ly. present, 


Miss called ex & cross ex 
Redirect of Stevens resumed by Lund. 
Adjourned to 25d at 10, 


AvuG. 23, 1889. 
L. & J. H. & W. present. 
Hutchins has no further questions for Stevens. 
Lund & J. no further questions. 
Adjourned to 27th at 10 a.M. 
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Ava. 27, 1889. 


H. & W.-J. & L. present. 


Lund cails W. G. Fuller (sworn) and commences his examination, 
direct finished. 


Adjourned to 29th at 10. 


Ava. 29, 1889. 


H. & W.-J. & L. present. 
Direct resumed of Fuller by Jewell not finished. 
Continued to Sept. 4. 


Sept. 4, 1L88Y. 


Hutchins, J. & L. present. 
Examination of Fuller finished. 
Adjourned to 9th at 10. 


SEPTEMBER 9, 1889. 


H. & W.-J. & L. present. 


Clarence E. Cilley called by Lund & examined, & cross examined 


by Wheeler. 


John H. Giblin called by Lund examined by Jewell & cross 


examined by Wheeler. 
Robert Culvert called & examined by Jewell. 
Adjourned to 12th at 10. 


Seer. 12, 18389. 


Hl. & . gm a X& - present. 
Examination of Wim. J. Stevens resumed by Jewell & finished. 
Liutchins tinishes with him. 


I examine Stevens. 


Jewell & Lund rest their case. 
Adjourned to 14, at 10. 


Sept. 14, 1889. 


Wheeler and Jewell present. 
Wheeler not ready with his witness (Fuller) 
Adjourned to 24th at 10 a. Mo. 


SeprT. 24, 188Y. 


J. & L. and Wheeler present. 
Fuller, wit, sick so case adjourned to Oct. 2, at 10. 


Ocr. 2, 1889. 


da & L.. and Wheeler present. 


Adjourned to 9th on account of sickness of Fuller. 
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Oct. 9%, 1889. 

Wheeler and J. & Ih. present. 

Wheeler offers nevrectnent dated May S75 between Stephen De 
Winchester & Norcross, Fuller, Bartlett & Stevens. 

Jewell & Lund waive the formal proof of signature but object: to 
its introduction. 

Wheeler, J. & L. argue same. 

Paper ruled out. 

Wheeler offers pleadings in suit of Loring vr. Stevens. Sup Court, 
Suf. County, July 7, 77, viz declaration in set off & answer. 

Decision reserved, 

Adjourned to meet at Stoneham at house of W. G. Fuller at 4 past 
2 to take Fuller's testimony. 


or. &. P MB. 


Went to Stoneham with counsel & Stevens & took Fuller's evi- 
dence & tintshed with him. 
Adjourned to 15th at 2 P.M. 


Oct. 15, 1889 (2 P. M.) 


Present, Hutchins & Wheeler and Jewell. Stevens also. 

Ilutchins calls & examines Francis A. Spotlord of Kingston 
N. HL. Cross examination by Jewell, 

Hutchins calls & examines David I. Collins. 

Adjourned to 21 at 10 a. M. 


Oct. 21, 1889. 
Wheeler present & Stevens. 
Lund’s partner says Lund in Court ; Jewell sick. 
Adjourned to 25th at 10, 


Oct. 25, 1889. 


Jewell & Lund and Wheeler present. Also Stevens. 
Adjourned (Wheeler can't get his witness) to Nov. 2.at Tl a. M. 


Nov. _ LSSo, 
Stevens present, 
Lund’s partner appeared & asked postponement to Sth, TT. & W. 
assenting. Wheeler came in later, assents. 
Adjourned to Sth at LOA. M. 


Nov. Sth, 188%. 
Stevens & counsel present. 
Wheeler's wit. not appearing, hearing adjourned to Nov. 14 at 
11 a. M. 
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Nov. 14, 1889. 
H. & W., J. & L., Stevens present. 
Hl. & W. call Walter S. Bartlett. sworn & examined by Wheeler. 
Direct finished, adjourned at lL to 2.) At 2 P.M. cross examined 
by Lund. 
Continued to 25th at 10. 


Nov. 25th, 1889, 
-_— = Hearing, all present. 
Adjourned to Dee, 25d at TI. 


Dec. 11, 1889, 


Attended by Hutchins and Jewell & Lund to informally discuss 
future proceedings. 
Both parties claim the close. Lund, Wheeler replies, Jewell 
cites : 
Jewell says general rule pif has open & close. Brooks v. Bennett, 
7 Pick. 98, note end of case 8 Cush. 603, Page vr. Osgood, 2 Gray, 
F 260, 
? Dit has the affirmative of the averments necessary to bring him- 
= self within the statute. 
Door v. Tremont N. Bank, 128 Mass., p. 55%. 
Hurley, Petitioner, ». O'Sullivan, 137 Mass., p. 86. 
157 Mass. 467, Craig’s case. 
1i2 Mass. 597, Moone) 's Cause. 
Lund takes it up 
Stockwell +. Silloway, 100 Mass., }). 287 (204). 
Park v. Page, 4 Gray, p. 935. 
Anderson v. Edwards, 123 Mass., 273 (277). 
Minon +. Van Nostrand, Lowell 1, p. 461. 
Wheeler replies — charges of fraud distinct proceeding. 
Grinnell’s book Sec. 4%. 
I decide pit entitled to close. 


Dec. 23, 1889. 

Present, Hutchins & Wheeler. 

Lund & Jewell. Also Stevens. 

Lund closes for dft. 

Suit was commenced in 1881, May or June. Execution issued 
Nov. 21, 1888 ; dft arrested 3 or 4 days after. 

Charges of Fraud tiled Ap. 10,89. Proceedings in Insolvency be- 
can May SY, notice given me Ap. 10, the assignment made that date. 

See Chap. 162, see 17, div. 2. 

Conveyances to Loring made Nov. 22 & 24, 1886. Judgment 
was by default Nov. 12th, 88. 
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Land finished at 14, adjourned to 24, 
Hutchins closes for plf. 

Books were burned in 1880, other books he needs, not burned. 

Hutchins closed at 4. 

Adjourned to Jan. 4, at 11. 


Jan. 4, 1890, ° 
Hutchins & Wheeler, Jewell & Lund present. 
After conference adjourned to Lith at 11. 


Sec. D2, }). 4s, p | 


JAN. 11, 1890. 


I was sick af home. Counsel & deft. present. UU. S. Commis- 
sioner Stetson came in & adjourned hearing to Jan. 21st. 


JAN. 21, 1890. 
Present, Hlutehins & Wheeler, 
Jewell & Lund. Also Stevens. 
Dit's counsel asks for adjournment on account of sickness of 


surety. After hearing counsel T adjourned to 25th at TL with the ' 
understanding my decision is to be then given & sureties must be = 


on land if necessary. 


Jan. 25, 1890, 

Present IT. & W. J. & L. and Dit. 

l find Dft. Guilty & sentences him to six months in the jail at 
Boston. | 

Dft appeals & offers bail. 

Otis bk. Weld sworn. There has been no material change in my 
property since Twas examined on Dee. &, 8%, | 

soln (500, Coopel sWorh, Sith = the siihhe., Siureties aecepted, 

| recognize dit. with above sureties. 

Dft's counsel requests that T will enter as of record that after the 
decision On the charges of fraud the debtor offered to pout in evicd- 4 
enee lis relenses lo the dsslonec in Insel of all Properly which he 4 
has in any way conveyed or that he had any interest in at the com- 
mencement of these proceedings, and further offers to complete his 
eXnimination. 

I refuse to allow dtt’s above requests, 

I decline to administer the oath, & aftix ri certificate to the 
execution in the hands of the Marshal. 
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NOTICE OF TIME AND PLACE OF TAKING OATH. 


Massacuuserrs Distrricr, 
LDOSTON, SS. 
Dec. 1, 1888, 
To William G. Fuller of Stoneham, in the District of Massachu- 
sells, pudqment creditor: — 

William oJ. Stevens, commorant at Boston tn said district, arrested 
on execution in your favor, desires to take the oath for the relief of 
poor debtors, on Friday, Dee, 21, A. D. TRSS8. at eleven o'clock in 
the forenoon of that day, at my office, room 94, Post-oftice building, 


Boston, and T appoint that time and place. 


HENRY L. HALLETT, 


lL”. S. Commissioner, Mass. District. 


OFFICER'S RETURN. 


UNITED STATES OF AMERICA, 
Massacnusetrs District, ss. 
Boston, Dee. 1, 1888. 
Pursuant hereunto, T have this day served in’ hand, at Boston, a 
true nicl attested COpy of the within notice, to Henry Wheeler, of 
the tirm of Hlutehins & Wheeler, attorneys of record for William 


G. Fuller, the within-named judgment creditor. 


Ilenry B. Loverine, 
kees : — lo S . Marshal. 


Service, $2.00 ? 
Copy, LOO % $3.12 
Tr, 12 
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RECOGNIZANCE OF WILLIAM J. STEVENS BEFORE 
COMMISSIONER, DEC, 8, 1888. 


Disrricr OF MASSACHUSETTS, 
BOSTON, ss. 

On this eighth day of December, in the vear of our Lord eighteen 
hundred and eighty-eight, William of. Stevens is brought before me, 
Henry L. Hallett, a commissioner of the Cireuit Court of the United 
States, in and for the District of Mussachusetts, at the jail in Boston, 
ut his request, be being under arrest under and by virtue of a writ 
of execution bearing date the twenty-first day of November, A. D. 
1888, issued in due form of law, upon a judgment which William Gi. 
Fuller, by the consideration of the judges of the Circuit Court of the 
United States for said district, holden at Boston within and for said 
district, held on the fifteenth day of October, a 3 ISSAS, to wit, 
on the twentieth dav of November, A. D. 1888, recovered against 
the said William... Stevens for the sum of eighteen thousand dol- 
lars and no cents, damage, and no dollars and no cents, costs of sult: 
annexed to which writ was an affidavit subseribed and sworn to by 
William Gi. Fuller, the said judement creditor, with a certificate 
thereto, signed by John Gi. Stetson, United States commissioner, 


a true copy of which afidavit and certificate, by me attested, is hereto 


annexed: and the said William oJ. Stevens was arrested, by virtue of 


suid execution and certificate, by FF. NX. Macdonald, a United States 
deputy marshal for said district, and was brought by said Macdon- 
ald before me on Noy. 24, 1888, and was by me interrogated, and 
he declared that he didi not desire to take any oath or to recognize 
or give bail for his appearance at any time, and said Stevens failed 
to recognize or give bail in any manner, of which I signed a certifi- 
eate and annexed the same to the execution, a copy of which certiti- 
eate Is hereto annexed, and said Stevens was thereupon committed 
to jail. And the said William J. Stevens, having heretofore, to wit, 
on Dec. 1, T8888, applied to me to take the oath for the relief of poor 
debtors, and IT have fixed Friday, Dee. 21, 888, at eleven o’clock in 
the forenoon for his examination at my office, room $4, Post-oflice 
building, Boston, and | have issued a notice thereof to the plaintiff, 


and the said Stevens requests that his recognizance with sureties 


SANs 5 a e.. 
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may be accepted, that he will appear at the time fixed for his exam- 
ination, and otherwise comply with the provisions of law in that 
behalf, and offers for sureties John L. Stevenson, John George 
Cooper, and Otis E. Weld, all of Boston, in said district, and the 
said sureties being personally present, are examined by me on oath, 
and, being deemed by me sufficient, are accepted as sureties, and, 
thereupon, they, the said William J. Stevens as principal, and the 
said Stevenson, Cooper, and Weld, as sureties, acknowledge them- 
selves to be jointly and severally indebted to William G. Fuller, the 
aforementioned judgment creditor, in the sum of thirty-six thousand 
dollars, to be levied on their goods or chattels, lands or tenements, 
and in want thereof, upon their bodies, to the use of said Fuller, the 
said judgment creditor, if default be made in the performance of the 
condition hereunder written, to wit :— 

That the said William J. Stevens will appear at the time fixed 
for his examination, as aforesaid, and from time to time, until the 
same is concluded, and not depart without leave of the magistrate, 
making no default at any time fixed for his examination, and abide 
the final order of the Inagistrate thereon: and tf the said Stevens 
shall in all respects observe, perform, and keep the said condition, 
then this recognizance to be void, otherwise to be and abide in full 
force. 

HENRY L. HALLETT, 


l7. NS. Commissioner, Mass. Dist. 


DEFENDANT STEVENS’S OBJECTIONS TO POWERS OF 
MAGISTRATE. 
[Firep with CoMMIsSSIONER, Dec. 31, 1588. | 
The detendant, Wm..J. Stevens, on this thirty-tirst day of Decem- 
her, INXS, comes, and upon being sworn, submits himself to be ex- 
amined, protesting that the magistrate is unauthorized by law to order 
him to be examined as touching his property, not waiving any tnfor- 
malities in liis arrest, or in canny of the other proceedings. 
WM. J. STEVENS. 
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CHARGES OF FRAUD. 
[FILED WITH COMMISSIONER, APRIL 10, IS80 
Cyrecrr Court or tie UNITED STATES, 
District Or MASSACHUSETTS. 
In rok Marrer or WititaM -). STEVENS’S APPLICATION TO TAKE 
THe Oarn ror THe Rewvier or Poor Devrors BeErore HENRY 
L.. Tlannerr. Esa., COMMISSIONER OF SAID COURT. 


CHARGES OF FRAUD. 

Now comes William G. Fuller, the judgment creditor, and plain- 
tiff in the action wherein the execution issued by virtue whereof the 
suid Stevens was arrested, and on oath says that he believes and has 
good reason to believe, and charges, 

First. That since the said Stevens contracted the debt to the said 
Fuller for which judgment in said action was rendered, and since the 
cause of action thereen aecrued, the said William J. Stevens has 
fraudulently conveyed, concenled, or otherwise disposed ot some part 
of his estate, with a design to secure the same to his own use and to 
detraud ots creditors. 

Second, ‘That said Stevens, on the twenty-fourth day of Novem- 
her, ISSO, was the owner of a certain parcel of land with the baurilcl- 
ings thereon on ‘Tremont Street, in Boston, in the Commonwealth 
of Massachusetts, a more particular description of which appears by 
the deed, a copy of which is hereto annexed marked “A”, anc on 
sid day ; which was after the said debt on which judgement Wits Prel- 
dered in said action was contracted by said Stevens, and after the 
cause of action thereon acerued for which sid Stevens Was arrested 
in this case, the said Stevens fraudulently conveyed said land and 
buildings to one Harriet A. Loring, by the said deed, a copy whereof 
is hereto annexed marked “ A“, with a design to secure the same to 
his own use, and to defraud his creditors. 

Third. That said Stes ens, onthe tw enty-tourth day ot November, 
I8S6, was the owner of a certain parcel of land with the buildings 
thereon On Ward Street, in ssid Boston, numore particular deseription 
of which awppears Iby the deed, uw copy which is hereto annexed marked 
“B”, and on said day, which was after the said debt on which judg- 


ment was rendered in said action was contracted by said Stevens, 
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and after the cause of action thereon accrued for which said Stevens 
was arrested in this case, the said Stevens fraudulently conveyed 
said land and buildings to one Harriet A. Loring, by the said deed, : 
copy whereof is hereto annexed marked “B”, with a design to secure 
the same to his own use and to defraud his creditors. 

Fourth. That said Stevens on the twenty-fourth day of Novem- 
her, 1886, was the owner of a certain parcel of land, with the build- 
ings thereon, in East Cambridge, in the Commonwealth of Massachu- 
setts, situated on Spring Street, a more particular description of 
which appears by the deed, a copy whereof is hereto annexed marked 
"C”, and on said day, which was after the said debt on which judg- 
ment was rendered in said action was contracted by said Stevens, 
and after the cause of action thereon accrued for which said Stevens 
was arrested in this case,the said Stevens fraudulently conveyed said 
land and buildings to one Harriet A. Loring by the said deed, a copy 
whereof is here annexed marked “CC”, with a design to secure the 
same to his own use and to defraud his creditors. 

Fifth. That said Stevens, on the twenty-second day of Novem- 
her, 1880, was the owner of four certain tracts of land, situated in 
Kingston, in the State of New Hampshire, amore particular deserip- 
tion of which appears by the deed, a copy of whieh is hereto 
annexed marked “DD”; and on said day, which was after the said 
debt on which judgment was rendered in said action was contracted 
by said Stevens, and after the cause of action thereon accrued, for 
which said Stevens was arrested in this case, the said Stevens fraudu- 
lently conveyed said land to one Harriet A. Loring, by the said deed, 
a copy whereof is hereto annexed marked “D”, with a design to 
secure the same to his own use, and to defraud his creditors. 

Sixth. That said Stevens, on the twenty-second day of Novem- 
her, 1866, was the owner of three certain tracts of land in Kingston, 
in the ‘State of New Hampshire, a more particular deseription of 
which appears by the deed, a copy of which ts hereto annexed 
marked “E”; and on said dey, which was after the said debt on 
which judgment was rendered in said action was contracted by said 
Stevens, and after the cause of action thereon accrued for which said 


Stevens was arrested in this case, the said Stevens fraudulently con- 
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veyed said land to one Harriet A. Loring by the said deed, a copy 
whereof is hereto annexed marked “KE”, with a design to secure 
the same to his own use, and to defraud his creditors. 

Seventh. That said Stevens, on the twenty-second day of Novem- 
her, 1886, was the owner of three tracts of land in Kingston, in the State 
of New Hampshire, a more particular description of which appears 


* ** 
4 


by the deed, a copy of which is hereto annexed marked “FF”; and 
on said day, which was after the said debt on which judgment was 
rendered in said action was contracted by said Stevens, and after the 
cnuse of action thereon acerued for which said Stevens was arrested 
in this case, the said Stevens fraudulently conveyed said land to one 
Harriet A, Loring by the said deed, a copy whereof is hereto 
annexed marked “F°, with a design to secure the same to his own 
use, and to defraud his creditors. 

Bighth. Vhat said Stevens, on the twenty-second day of No- 
vember, 1886, was the owner of two tracts of land in’ Kingston, in 
the State of New Hampshire, a more particular description of which 
appears by the deed, a copy of which ts hereto annexed, marked “G™, 
and on said day, which was after the said debt on which judgment 
was rendered in said aetion was contracted by said Stevens, and 
after the cause of action thereon accrued, for which said Stevens 
was arrested in this case, the said Stevens fraudulently conveyed 
said land to one Harriet A. Loring by the said deed, a copy whereof 
is hereto annexed marked “G”, with a design to secure the same to 
his own use and to detraud his creditors. 

Ninth. That said Stevens, on the twenty-second day of Novem- 
her, 1886, was the holder of a certain promissory note, made by 
one Parker Stevens, for the sum of four hundred and fifty dollars, 


payable to the said William J. Stevens or order, on demand, with 


interest, and dated Oct. 7, 1884, and as security for the payment of 


the same, said Parker Stevens had. on the seventh day of October, 
1884, executed to said William J. Stevens a mortgage of certain 
tracts of land in Kingston, in the State of New Hampshire, a copy 
whereof is hereto annexed marked “IL”, and on said twenty-second 
day of November, 1886, which was after the said debt on which 
judgment was rendered in said action was contracted by said 


William J. Stevens, and after the cause of naetion thereon aecrued, 


=, 
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for which said Stevens was arrested in this case, the said Stevens 
fraudulently conveyed and assigned said mortgage, and the real 
estate thereby conveyed, and the said promissory note, debt, and 
claim thereby secured to one Harriet A. Loring by the deed of as- 
, with a 


” 


signment, a copy whereof is hereto annexed, marked “I 
design to secure the same to his own use, and to defraud his 
creditors. 

Tenth. That within a few days after the ninth day of October, 
1888, said Stevens was the owner of one thousand dollars in cash, 
and at said time, 7. ¢., within a few days after said ninth cay of 
October, 1888, which was after the said debt on which judgment 
was rendered in said action was contracted by said Stevens, and 
after the cause of action thereon accrued, for which said Stevens 
was arrested in this case, the said Stevens fraudulently paid and de- 
livered said one thousand dollars in cash to Cecilia L. Stevens, his 
wife, with a design to secure the same to his own use, and to de- 
fraud his creditors. 

Kleventh. That within a month after the ninth day of October, 
IXSS, said Stevens was the owner of a further sum of one thousand 
dollars in cash, and at said time, 7 e., within a month after the 
ninth day of October, 1888, which was after the said debt on 
which judgment was rendered in said action was contracted by said 
Stevens, and after the cause of action thereon acerued, for which 
said Stevens was arrested in this case, the said Stevens fraudulently 
paid and delivered said one thousand dollars in cash to Cecilia L. 
Stevens, his wife, with «a design to secure the same to his own use 
and to defraud his creditors. 

Twelfth. That in the month of December, 1888, said Stevens 
was the owner of a further sum of one thousand dollars in cash, and 
at said time, ¢. ¢., within said month of December, 1888, which was 
after the said debt on which judgment was rendered in said action 
was contracted by said Stevens, and after the cause of action thereon 
accrued, for which said Stevens was arrested in this case, the said 
Stevens fraudulently paid and delivered said one thousand dollars in 
cash to Cecilia L. Stevens, his wife, with a design to secure the 
sume to his own use and to defraud his creditors. 


WILLIAM G. FULLER. 
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Disrricr Or MASSACHUSETTS, SS. 
APRIL 6, 1889. | 
Subscribed and sworn to by the above William G. Fuller the day 
amd year aforesaid, 
efore me, 
[SEAL Winstow WarrEN, 
Clomintssioner of U.S. Cercuit Court, 


for District of Massachusetts. 


A. 


STEVENS ‘TO LORING. 
Linke 1,751. Pace 136. - 

Nnow all Men hy these Presents, That I, William J. Stevens of 
Kingston, county of Rockingham, State of New Hampshire, for and 
in consideration of the sum of One dollar to me in hand before the | sae | 
delivery hereof well and truiv paid by Harriet A. Loring of said 
Kingston, the receipt whereof I do hereby acknowledge have given, 
vranted, bargained and sold and by these presents do give, grant, 
hargain, sell alien, enfeoff, convey, and confirm unto the said Har- 
riet A. Loring, her heirs and assigns forever, a certain tract of 
land with the buildings thereon situated in Boston, County of Suf- . 
folk, State of Massachusetts, bounded as follows ; 

[Memoranpum. 719 ‘Tremont Street Boston, Description 
omitted by agreement of Counsel. Joun G. Sretson, Clerk.) 

The same being subject to a mortgage for $6,000 to the Elliott 
Savings Bank. To have and to hold the sid eranted premises with e > 
all the privileges and appurtenances to the same belonging to her 
the said Harriet A. Loring and her heirs and assigns to her and 
their only proper use and benefit forever, and I the said grantor 
and my heirs, executors and administrators do hereby covenant, 
erant and agree to and with the said grantee and her heirs and a 
assigns that until the delivery hereof | am the lawful owner of the 
siid premises and am seized and possessed hereof in my own right 
in fee simple, and have full power and lawful authority to grant and ~ 


convey the same in manner aforesaid, that the said premises are > 
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free and clear from all and every incumbrance whatsoever except 
said mortgage and that I and my heirs, executors and adminis- 
trators shall and will warrant and defend the same to the said 
grantee and her heirs and assigns against the lawful claims and 
demands of any person or persons whomsoever except as aforesaid. 
And I do hereby release, discharge, and waive all such rights of 
exemption from attachment and levy or sale on execution and such 
other rights whatsoever in said premises and in each and every part 
thereof as my Family Ilomestead as are reserved or secured to me 
by the Statute of the State of Mass. or by any other Statute or 
Statutes of said State. 

In witness whereof i have hereunto set my hand and seal this 


24th day of November in the year of our Lord 1886, 


WILLIAM J. STEVENS and a seal. 


Signed, sealed and delivered in presence of us, all erasures and 


interlineations made hefore execution, 
LORENZO NEALEY. 


Wwe. H. Benknap. 


STATE OF New HIawpsnire. 


ROCKINGHAM 88s, 
Novemper, A. D., T8886. 


Personally appeared the above-named William J. Stevens, and 
acknowledged the foregoing instrument to be his voluntary act and 
deed, before me William B. Morrill Notary Public, and his nota- 
rial seal, Nov. 26, I886. at one o'clock and ten minutes P. M. 


Received, entered and examined. 
Attest: Tnos. F. Tempe, /eq. 
[Memoranpum. The following schedule of Exhibits B to I, inelu- 
sive, is inserted by agreement of counsel, in place of the exhibits. 


JOHN G. STETSON, 
Clerks | 
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» 


Kexuipir B. 


Deed of William J. Stevens to Harriet A. Loring, of land on Ward 


Street, Boston, similar in form to Exhibit A, dated Nov. 24, 18386. 


Mxnimbir ©, 
Deed of William J. Stevens to Harriet A. Loring, of land in East 
Cambridge, Mass., similar in form to Exhibit A, dated Nov. 24, 
LS&H. 


Kxuibir dD. 


Deed of William J. Stevens to Harriet A. Loring, of land in 


Kingston, N. 1L., similar in form to Exhibit A, dated Nov. 22, L&86, 


exuipir KE, 
Deed of William J. Stevens to Harriet A. Loring, of other land 


in Kingston, N. EL., similar in form to Exhibit A, dated Nov. 22, 


INSG. 


: Kexninir FF. 
Deed of William oJ. Stevens to Ilarriet A. Loring, of other land 


in Kingston, N. UL, similar in form to Exhibit A, dated Nov. 22, 
LSS6, 
Exmibir Gi. 
Deed of William oJ. Stevens to Harriet A. Loring, of other land 


in Kingston, N. 1L., similar in form to Exhibit A, dated Nov. 24, 


LSS. 


kexuisir HH. 


Mortgage deed from Parker Stevens to William J. Stevens, of 
land in Kingston, N. H., to secure four hundred and fifty dollars, 


dated Oct. 7, 1884. 

Exnipir I, 
Assignment of the above mortgage (Exhibit H), by William J. 
Stevens to Harriet A. Loring, dated Nov. 22, 1886. 


The consideration expressed in Exhibits B, C, D, E, F, G and I, 


is one dollar. 
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In THE Martrrer or WituraM .J. STEVENS. BEFORE Henry L. 
IIALLETT, (COMMISSIONER, ON HIS PeTITION TO TAKE THE 
Poor Dertor’s Oaru. 


PLEA TO THE JURISDICTION ON CHARGES OF FRAUD. 
FILep wirit COMMISSIONER, APRIL 24, 1889. ] 

And now comes said Stevens, in his own proper person, and says 
that he ought not to be holden or required to answer, nor to plead 
to the said charges of fraud tiled against him, because : — 

First. That the alleged transfers of the property named therein, 
except that mentioned in the twelfth item, if made at all, were made 
by him in the State of New Hampshire, and while an inhabitant 
thereof, and not within the jurisdiction of the Commonwealth of 
Massachusetts, or of any court or magistrate within said Common- 
wealth or District of Massachusetts. 

Second, That at the time of the filing of the said charges of 
fraud, he had, by the Honorable the Judge of the Court of Insol- 
vency, inand for the County of Suffolk and Commonwealth of Massa- 
chusetts, been adjudged an insolvent debtor under the laws of said 
State, and all of Ins right, title, and interest in the property men- 
tioned in said charges of fraud, if any, inany way he could be said to 


have had, had become vested in said Court of Insolvency. 


WILLIAM J. STEVENS. 


In tHe Matrer or WrriuiamM .J. STEVENS. BEFORE Henry L. 
LLALLETT, COMMISSIONER, ON HIS PETITION TO TAKE THE Poor 
DepToR’s OaTu. 

MOTION TO QUASH. 


FILED WITH COMMISSIONER, APRIL 24, 1889. | 


And now comes said Stevens, and not hereby waiving his plea to 
the jurisdiction heretofore filed, and moves that the Ist, 2d, 3d, 4th, 
Sth, 6th, 7th, Sth, Sth, 10fh, and 11th charges, contained in said 


charges of fraud tiled against him, be quashed for the reasons : — 


lh. Treat appears from the said charges and the papers thereto 


annexed, that the said property alleged in each of said charges was 
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conveyed by him, if at all, while he was a resident in and a eitizen 
of the State of New Hampshire, and was so conveyed bv him in 
said State of New Tlampshire, and not within the jurisdiction of the 
courts of the State of Massachusetts, nor of this mncistrate, or of 
the Cirenit Court of the United States in and for the District of 
Massachusetts, and cannot be tried by this magistrate, or by him 
sentenced thereon, if found cullty. 

2. Because all of the said charges are vacue, uncertain, and do 
not with sufficicat certainty set forth and describe any fraudulent 
transfer of any property, either in this Commonwealth or in any 


other place, belonging to the said debtor. 


WILLIAM J. STEVENS. 


COPY ASSIGNMENT, WILLIAM J. STEVENS, INSOLVENT 
DEBTOR. 
FineD WitH COMMISSIONER, JULY 16, ISS®. | 
(‘OMMONWEALTH OF MASSACHUSETTS, 


SUFFOLK, Ss. 
[SEAL | COURT OF INSOLVENCY. 


In tHe Case or Winwtiam .J. STEVENS. OF Boston, IN SAID COUNTY, 


AGENT, INSOLVENT DebrTor. 


NKnow all Men hy these Present: That whereas, Sumner Albee, of 


Cambridge, and Samuel J. Elder, of Winchester, both in the County 
of Middlesex, have been duly appointed assignees in said case. 

Now, therefore, IT, John W. MeKim, Esq., Judge of the said 
Court of Insolveney, by virtue of the authority vested in me by the 
laws of said Commonwealth, do hereby convey and assign to the 
said assignees, all the estate, real and personal, of the said Wilham 
J. Stevens, insolvent debtor, including all the property of which he 
Wis possessed, or which he was interested in or entitled to on the 
third day of April, in the year one thousand eight hundred and 
eighty-nine, excepting such as may be by law exempted from attach 
ment, with all his deeds, books, and papers relating thereto. 


To have and to hold all the above-granted premises to the said 
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Albee and Elder and their heirs, forever: Jn frust, nevertheless, for 
the uses and purposes, with the powers and subject to the conditions 
and limitations set forth in the laws aforesaid. 

In witness whereof, I, the said Judge, have hereunto set my hand 
and caused the seal of said court to be affixed, on this tenth day of 
May, in the year one thousand eight hundred and eighty-nine. 

JOHN W. McKIMoM, 
Judge of the Court of Insolvency. - 
Copy of record: 
Attest: Joun H. Patne, Asst Peqgister. 


The following is a statement of the decision of the Court, an- 
nounced Feb. 12, 1890, as subsequently written out by Judge Nel- 
son: 


In ve, WILLIAM J. STEVENS. 
STATEMENT OF DECISION OF THE COURT. 

The Court decided that, although no formal request appeared to 
have been made by either party before the commissioner that the 
examination of the debtor should be in writing, yet, as it was in fact 
taken in writing, and this mode of proceeding was adopted with 
the assent of both parties, this was equivalent to a previous formal 
request that it should be so taken; that, as the examination was not 
signed and sworn to by the debtor, as required by the statute, and no 
opportunity was given him to sign and swear to it, and he never re- 
fused to do so, the examination was imperfect and incomplete, and 
had not reached a stage to justify the commissioner in assuming to 
pass upon the question whether the debtor was entitled to be ad- 
mitted to take the oath for the relief of poor debtors; that the 
commissioner's certificate annexed to the execution was, therefore, — 
premature and irregular; that this irregularity did not, however, 
have the effect to render all the proceedings before him absolutely 
void, so as to authorize the Court to direct the discharge of the 
debtor from custody upon this writ, and thus deprive the ered- 


itor of his right to hold the body of the debtor for his debt; but 
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that the debtor's remedy was rather by application to the Court to 
set aside the certificate as irregular, and to direct that he might go 
at large under his old recognizance, or upon a new recognizance, and 
that the examination might proceed before the commissioner, and 
when completed, a new adjudication be made by him. The Court, 
therefore, ordered that the writ be discharged and the prisoner. re- 


muanded to the custody of the jatlor, 


On the ninth day of April, 1890, the Hon. LeBaron B. Colt, Ctr 
cuit Judge, and the Tlonorable Thomas L. Nelson, District Judge, 


sitting, the following order of Court is entered : 


ORDER OF COURT. 
APRIL 9, T8900. 
Coir and Newson, J.J. 

The petitioner in this cause having claimed an appeal to the 
Supreme Court of the United States, and his appeal having been 
nllowed lny the Court, and the parties having agreed as to the 
evidence Lo he certitied to the Supreme (‘ourt, it is ordered that it 
transeript of the petition, writ of Aabeas corpus, return thereto, and 
the proceedings of the court thereon, including the evidence which 
the parties have agreed should be certified to the Supreme Court as 
the evidence which was used at the hearing before the Circuit Court, 
and the statement of the decision of the Court, announced Keb, 
12, IS90, as subsequently written out by Judge Nelson, be trans- 
mitted to the Supreme Court of the United States. 

by the Court: JOUN G. STETSON, Clerk. 
A true record: 
Attest: Joun G. Stetson, Clerk. 


CLERK’S CERTIFICATE. 
UNITED STATES OF AMERICA, 
Massacuusettrs District, ss. 
I, John G. Stetson, Clerk of the Cireuit Court of the United 
States, for the First Cireuit and District of Massachusetts, certify 


that the foregoing is a true copy of the transcript of the petition, 
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writ of Aabeas corpus, return thereto, and the proceedings of the 
court thereon, including the evidence which the parties have agreed 
should be certified to the Supreme Court as the evidence which was 
used at the hearing before the Circuit Court, and the statement of 
the decision of the Court, announced Feb. 12, 1890, as subsequently 
written out by Judge Nelson, in the cause, entitled, No. 3343, Law 
Docket, William J. Stevens, petitioner for writ of /abeas corpus, 
in said Cireuit Court determined. 

In testimony whereof I hereunto set my hand and affix the seal of 
said Cireuit Court, at Boston, in said district, this twenty-first day 
of April, in the vear of our Lord one thousand eight hundred and 
ninety, and of the Independence of the United States the one hun- 
dred and fourteenth. 

(SEAL | JOHN G. STETSON, Clerk. 


j 


IN THE 


, Nupreme Court of the United States. | 


No. 


, In ve. WM. J. STEVENS, Apre.iant, Petitioner for 


Habeas Corpus. 


Appellant’s Motion to Advance. 


And now comes said Wm. J. Stevens and moves this 
honorable court that his said cause may be advanced 
for speedy hearing and immediate decision, and assigns 
therefor the following reasons: 


(1) That he is now held in close confinement in the 
jail in Boston in said district, on an execution issuing out 
of the Circuit Court of the United States for the District 
of Massachusetts. 

See Transcript of Record, p. 6-10. 


(2) That he has applied to said Cireuit Court for leave 
to give a recognizance pending the hearing, and the same 
was refused. 

See Transcript of Record, p. 12. 


BRIEF STATEMENT OF MATTER INVOLVED. 


On the 25th day of November, 1888, your petitioner 
was arrested by virtue of an execution for the sum of 
$18,000, issuing out of the Circuit Court of the United 
Siates, founded upon a judgment entered upon default, in 


favor of one Wim. (¥, Fuller. of Stoneham in) said district, 
having attached thereto an affidavit made by said Fuller 
before a Commissioner of the United States. 


See Transcript of Reeord, pp. 6-7. 


(1) That the said debtor (your petitioner) had property 
not exempt from being taken on execution which he did 


heat intend LO apply LO plamtifl's claim. 


vo out of the said 


(2.) Ane thatthe debtor was about to 
district, and was committed by the deputy marshal hold- 
mney the same to the jail in) Boston aforesaid. Atter the 
Oly Tie il recovenlzance its provided L>\ thie statute ot Mas- 
sachusetts (SCE }?. Oo, Transeript ot Record), Upon your 
petitions rs application to take the oath tor the relief of 
poor debtors, and due notice to said judgment ereditor 
(see p. 37, Transcript of Record), a hearing was begun 
before Tle rir\ l.. Hallett, losq one ot the Commissioners 
or the United States within said district, and continued 
from time to time till the tenth ay ot April, ISS?) when 
the said prOwor debtor hearing Wiis suspended, 


See p. 20, Transeript of Reeord 


Qn said LOth Lay Ol April charges of fraud (lor fraud- 
lent convevalhice ol certam estates) aguinst your peti- 
tioner were filed by said judgment creditor (see Tran- 
script of Record, p. 27, p. 40), and hearing thereon was 
bootn ana carried forward brow time to time till the 
25th day of January, 1500, when the said Commissioner 
Hallett made his finding on said charges, but refused to 
take up the poor debtor examination or hear anv further 
testimony, and refused to allow the debtor to coMm- 
plete his examination, though spectfie requests theretor 
were made by the debtor (see p. 36, Transcript of Record), 
and his said examination Was hever completed and 
was not signed and sworn to by the debtor as required 


ee oe 4, Ps 


q@-e 


° 
? 


by the statutes of Massachusetts, and, therefore, said 
(‘ommissioner affixed to said execution his certificate of 
the refusal of the oath, and your petitioner was by vir- 
tue thereof at once recommitted to said jail. 

Upon petition to the said Cireuit Court for its writ of 
habeas corpus, said writ was issued, and on the Ist day of 
February vour petitioner was had before said Cireuit 
Court (see Transcript of Record, p. 5),and by adjournment 
on the 12th day of February, when said Cireuit Court 
found “that the examination was imperfect and iIncom- 
plete and had not reached a stage to justify the Commis- 
sioner in assuming to pass upon the question whether 
the debtor was entitled to be admitted to take the oath 
for the relief of poor debtors, that the Commissioner's cer- 
tificate annexed to the execution was, therefore, prema- 
ture and irregular” (see p. 49, Transcript of Record), and 
adjudged “that this irregularity did not, however, have 
the clleet to render all the proceedings before him abso- 
lutely void, so as to authorize the court to direct the dis- 
charge of the debtor from custody upon this writ,” and 
ordered that the writ be discharged ana your petitioner 
be remanded, from which order and judgment your peti- 
tioner appealed to this court, and his appeal was al- 
lowed. 


See p. 50, Transeript of Reecora. 


After the allowanceof hissaid appeal onthe nineteenth 
(19) dav of February, 1890, vour petitioner filed his mo- 
tion in said Cireuit Court that “he may he enlarged,” 
Upon elving recognizance us by rule of court set forth, 
and said motion was heard and denied. (See }). 12, 
‘Transeript of Reeord.) All of which appears by the tran- 
script of the record of said cause duly filed in this court, 

Was. E. JEwWELL, 
T. J. Jousxsrox, 
Of Counsel. 


IN THE 


Supreme Court of the United States. 


WILLIAM J. STEVENS, PeTITIONER, 
Appellant, 
is, 
WILLIAM G. FULLER, JupGmMentr Crepiror, 
Appellee. 


Now COTES the appellant, by his counsel, and hoves 
this Hlonorable Court that he nay be allowed to enter 
into a recognizanee in a sum to be fixed by the court to 
appear and answer to the judgment of the court in the 


cause above entitled. 


Brief of Reasons. 


The petitioner is confined in jail in Boston on the 
order of the Cireuit Court. Upon his application to take 
the ~ poor debtor's oath © he Wis examined before il 
United States Commissioner, and while his examination 
Was still Incomplete he was taken from custody by 
habeas corpus. The examination was never completed, 
but the (Commissioner filed his certificate. The (‘ireuit 
Court discharged the writ, and though admitting that 
the (‘ommmiissioner s examination Was incomplete and de- 
fective, remanded the prisoner to the custody of the 
marshal, pending an appeal to this court; refusing to 
allow him to give bail. 

Wms. EF. JEWELL, 
T. J. JOHNSTON, 
OF Counsel. 


SUPREME COURT OF THE UNETED STATES. 


WILLIAM J. STEVENS, PETITIONER, Appellan 


WILLIAM G. FULLER, JUDGMENT CREDITOR, Appellee. 


SITALTEMEN! OF Ti CASE AND BRIEF OF ARGU MEN! 


WM. bE. JEWELL, 


f Tine, 


SUPREME COURT OF THE UNITED STATES. 


a te em te ———— 


No. 1617. 


WILLIAM G. FULLER, JUDGMENT CREDITOR, Appellee. 


DP 


WILLIAM J. STEVENS, PETITIONER, Appellant. 


STATEMENT OF THE CASE. 


May 15, 1881, William G. Fuller, of Stoneham, in the district of 
Massachusetts, begun suit against the petitioner, Stevens, then a 
resident of the State of New Hampshire, which was removed by the 
defendant to the Cireuit Court of the United States for the District 
of Massachusetts. 

On the twentieth day of November, 1888, a detault was entered 
avainst him and judgment therein, and two days later an execution 
issued from said Cireuit Court for the sum of eighteen thousand dollars. 
On the same day snathdavit that the defendant had property which he 
did not intend to apply to the payment of the execution, and that he 
was about to leave the State, was made by fuller and annexed to 
the execution as required yy statute: and on the Lwenty -tourth day 
of November, T&S8S. Stevens was arrested thereon, and committed 
yy the deputy marshal to the jal in Boston. On Dee. 1, 1888, 
Stevens applied to Henry L. Hallett, Esq., a Commissioner of the 
United States within and for said district, to take the oath for the 
relief of poor debtors, and due notice of his desire to take the poor 
debtor's oath, giving the place and time, to wit, Dee. 21, 1888, was 
duly served on the creditor, and later, Stevens was released from 
continement upon recognizance. 


All the above tacts ure not in question. 


2 


Dec. 21, 1888, both parties heme present sna represented, CX- 
amination QO} Stevens applheation to take the oath Wils becun before 
(‘ommissioner Hlailett. The petitioner elitmed aul the hearing it) 
the Cireuit Court. and offered evidence, that before the examination 


hevan he made | request thosat the eXnmtnation be tuken in “ ritine, 


and that it was taken in writing, and still makes these claims. The 
examination was continued from time to time by adjournment to 
April 10, 1889, when Stevens filed with the Commissioner, a certit- 
ente of the Court of Insolvency of the beginning of proceedings in 
insolveney by said Stevens in which an assignment was duly made 
to assignees. 

Charges of fraud were then tiled on said tenth day of April by the 
judement creditor, Fuller, against Stevens, for alleged fraudulent 
conveyances of certain parcels ot ren estute, ana the poor-debtor 
examination was thereupon suspended. 

Hearing on said charges was postponed to April 24, 1889, when 
Stevens pleaded hot euilty, and the hearing ot) the charees Wits 
begun, and continued from time to time till the twenty-fifth day of 
January, D890, Stevens makme no default, when the Commissiones 
rendered lis judement Upon the said charges of fraud, — adjudged 
Stevens guiltv.—and imposed sentence, from which Stevens appealed 
and gave recoe@uizance la prosecule his upper iis preseribed rr stul- 
ite, At this sitting, after the close of the e\ dence Oni the charves 
of fraud, and before the rendering of the said judgement, the debtor's 
attorneys requested that the poor debtor hearing. so as aforesaid 
suspended on the tenth day of April, PSso. be taken up, he be per 
nitted LY mntroduee further evidence, senna thisat he he permitted ta) 
complete his own examination. 

he request Wits not allowed, 

\t the same sitting, after the rendering the said judgment and the 
perfecting said appeal, and before any other act or order of said 
commissioner, again the debtor requested that his examination ass 
poor debtor, so as aforesaid suspended, be taken up, and he be per- 
mitted to introduce some evidence and be permitted to complete his 
own examination, but the commissioner refused both requests, 

There was no objection that the evidence offered was not leyal 


and pertinent. 


—_— er hm oo 
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That part of his examination taken at the various sittings before 
the suspension was not read over to the petitioner, and it was 
not signed by him, nor sworn to as required by statute. There 
was no finding made by the Commissioner on the issue presented by 
the affidavit affixed to the execution before the arrest, that the 
debtor had property, the issue in the poor-debtor examination 
hefore suspended. 

The Commissioner, then, against the petitioner's requests and objee- 
tions, made a certificate of his refusal of the poor debtor’s oath, and 
annexed the same to said execution, and the petitioner Stevens, hav 
ine conmiphied with every order of the (Commissioner, and made no 
default, was recommitted thereon, on said twenty-fifth day of Jan- 
wary, 1X90, to confinement in jail, where he now ts. 

()n the twenty-eighth ay oft January, ISM, the petitioner tiled 
lis petition in the said Cirenit Court for its writ ot /aheas Corpus, 
which Wis issued On the thirty -tirst day ot January, Lao, returnable 
on the tirst day of February, IS9O, when your petitioner was brought 
hefore said Court and return made thereto that he was held in cCus- 
tody by virtue of said execution and said certificates thereon. 

The petitioner tiled his answer to said return, setting up the fore- 
voing averments, and hearings were thereupon had by adjournments 
till the twelfth day of February, 1890, when the Court rendered its 
decision and ordered the writ of /abeas corpus to be discharged 
and vour petitioner remanded to confinement, from which the peti- 
tioner took appeal, as presented in the transeript of Reeord filed in 


this eourt. 


SPECTFICATION IN WHAT DECREE IS: ERRONEOUS. 


The Court having found that the examination was an examination 
in writing within the statute of Massachusetts, that it was not signed 
and sworn to as required yy suid statute, and no opportunity civen 
the debtor to so sign and swear to it, that the examination was imper- 
fect and incomplete, and had not reached the stage authorizing the 
commissioner in assuming to pass upon the question whether the 
debtor was entitled to take the oath, and that the Commissioner's cer- 


tifiecate was premature and irregular, the petitioner's contention ts 


- 


4 | 
that the ruling of the Court “that this irregularity did not render all 


| 
the proceedings before the magistrate absolutely void, so as_ to 
authorize the Court to direct the discharge of the debtor from custody 
upon this writ, and thus deprive the creditor of his right to hold the | 
hody of the debtor for his debt,” is erroneous, and that the rulings 
asked in the hearing in the Cireuit Court should have been held, that 

till the poor-debtor examination was lawfully completed the commis- 


sioner could not make any legal adjudication as to taking or refusing 


+ 
the oath, and that without such legal adjudication any act or order | 
by the Commissioner thereafter was without lawfal foundation, and 
was absolutely void, and could not give the creditor any legal right to 
have the debtor's lanl hele, 

The petitioner further « ontends that the ruling of the Court, that 
the debtor's remedy was rather ty application to the Court to set 


aside the certificate as irregular, and to direct that he might go at 


large under lhis old recogvnizanee, nal thst lis examination micht 


proceed before the Commissioner, and when completed anew acdju- 


« 
dication be made by him, is erroneous, and that the ruling should , 
have been as requested at the hearing in the Cireuit Court : that the 1 
Circuit Court had no lawfal authority to alter or set aside any act 
of the Commissioner: that the debtor having compled with the 
final and every order of the Commissioner, his undertaking in his 
recognizance Was faltilled, and his liability and the liability of the ; 


sureties therein were thereby discharged, and the Court could not 
revive such liability, and that the Commissioner, having made an 
adjudication, though erroneous and illewal, had no further legal 
capacity under the statute to act in that case. 
The petitioner further contends that the ruling (see page twenty- \ 

three of the Transeript of Record ) ” admitting the poor-debtor CX- 
Amioation, with the c\ hlenece otlered (oti the charges ot fraud.” at the 
hearing before the Cireuit Court, for the Purpose indicated, or tor 
any purpose in that hearing, was erroneous, and that said examina- 
tion and evidence were immaterial and not pertinent to ANV Isstte 


before the Cireuit Court. 


hi eect ts, A 


BRIEF OF ARGUMENT. 


In 1855, the Legislature of Massachusetts passed a statute, the 
first section of which is as follows (Chap. 444, §1): “ Imprison- 
iment for debt is hereby forever abolished in Massachusetts.” 

In Jacot ». Wyatt ef a/., 10 Mass. 236, on page 238, the Court 
say, “ As the first section declares that imprisonment for debt shall 
he forever abolished, so every provision which follows shows an in- 
tention that, upon i compliance in the mean time with the require- 
ments of the law, he debtor shall he subjected to it, or detained in 
custody until after a judiere/ determination that he is not entitled 
to the relief of the statute.” 

In Inhabs. of Worcester +. Schlesinger e# a/., 16 Gray, 166, on 
page 168, the Court say, “ The right of arresting and detaining the 
person of the debtor iN) prison is riven to the ereditor for his benefit, 
andas a legal means by which satisfaction of the judgment which 
lis been or Thhst he recoyve red to the debt may he enforeed ;: but 
fois given mpow pre serihed conditions. and if is to he exercised only 
so far “IN they nae comple dwith 

bv Sect. 17, Chap. 162, of the Publie Statutes of Massachusetts, 
it is provided, . except iis provided in Sects. 5 to 1b inclusive 
(which relate to female debtors), and except in actions of tort, no 


person shall be arrested on an exeeution in a eivil action unless the 


judgment creditor Or some person in his behalf, after execution is 


issued amounting to twenty dollars, exclusive of all costs which 
make part of said judgment, and while so much as that amount 
remains uncollected, makes affidavit and proves to the satisfaction of 
some magistrate named in Section | that he believes, and has 
rood reason to helieve, that the debtor has property not exempt from 
bemg tuken on execution whieh he does not intend to apply to the 
pavment of the plaintul’s claim.” (or, ete.). 

Then follow five other forms either or all of which may be used 
in the afthidavit. It Is conceded that the proper affidavit Wiis made, 
and the proper certificate of the magistrate annexed to the execution 
anthorizing the arrest. This aftidavit presents the issue which the 


judgment debtor invites, when, after arrest, he begins the proceed- 
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Ings by his application Lo take the onth for the relief ot Poor debtors, 
and notice to the creditor, to wit, ~ whether he lists property Tei 
Possession hot exempt from being taken on execution.” 

"This issue ts conclusively decided thy the magistrate.” 


| 


On page 597 of Mowry’s case, 112 Mass. 594, 


The petitioner was entitled to a tinding on this tissue. No such 
finding was made. 
See testimony of Com/’r Hallett, on page 21, Transcript of 


htecord. newer tO}. 


For this reason among others the petitioner contended in the 
Cireuit Court, and still insists, that there had been no legal examina- 
tion to authorize the commissioner to adjudicate whether he was 
entitled to the oath or to athy ny certiticnate to the execution to 
warrant his recommitment to continement. 

It is not in question tliat the debtor rave cline notice of lits desire 


to take the oath or that it Wiis properly served, 


see Transeript of Record, pire Dae 


by Sect. 58, Public Statutes of Massachusetts, ¢ ‘hap. 162: ° It the 
defendant or debtor has elven notice that he destres to take the oath 
for the relief of poor debtors, the magistrate shall examine him on 
oath concerning his estate and etfects, the disposal thereof, and his 
ability to pay the debt or satisty the cause of action for which he ts 
arrested, and shall hear any legal and pertinent evidence that may 
be introduced by either party. The plaintiff or creditor may, upon 
such examination, propose to the defendant or debtor any interroga- 
tories pertinent to the Hunn’ , and the e\nmination shall, if required 
by either party, be in writing, in which case it shall be signed and 
sworn to by the defendant or debtor, and > preserved by the magis- 
trate.” 
The petitioner requested that the examination should be in writing. 
See Transeript: of Reeord, middle of page 21: Testimony of 
WW. ok. Lakin, and W... Stevens on page 22 Transeript, 
and testimony of Cotmissioner Hallett, direct and. first 


twelve lines of CTOss excsmination, page 2) ot Transeript. 


~~ 
i 

[t is submitted that no formal request is necessary or that a 
request should be in writing, — under the statute above cited. 

The petitioner's claim is that the examination was in fact in 
writing, and was so treated and understood when going on. 
see Conr’r Huallett’s testimony, cross examination, pages 20 

and 21 ‘Transeript. 

See finding of Cireuit Court, on page 49 of Transeript of 


Record. 


It is not questioned that the examination of Stevens as «a poor 
debtor wis not rend over to him after being taken down by the 
stenographer and repeated from her minutes, and that it was not 
signed and sworn to by him, as required by the statute above cited. 

See Testimony of Com’r Hallett, page 21, Transcript of 
Record ana finding of Court on puioe . 

See magistrate’s record, bottom of page 36, ‘Transeript of 
Record. 


See page 20, near top Transeript of Reeord. 


The debtor had no opportunity to hear it, to have it corrected, if 


lle 


never refused to do so, but requested leave to complete it, which was 


he desired to correct or explain, or to sign and swear to it. 


refused. 
sce testimony of Com’r Hallett. Lop ot pure ae. Transeript. 


see Transeript of Record, praises L(-19. 


The petitioner's contention was snc is that there has not been the 
examination required by statute above cited. 


Chap. 162, Pub. stats. Mass., § 38. 
This statute is mandatory,:and not simply directory. 
In Torrey +. Millbury, 21 Pick. 67, C. J. Shaw says: “One rule 
is very plain and well settled: that all those measures which are 


intended for the SOCULITN ot the citizen are conditions precedent,” 


\lexander wv. Pitts. 7 (‘ush. 503. 


In opinion of Justices, 22 Pick. 675, by ©. J. Shaw (and signed 
by all), he said: “It is a sound rule of construction that every 
clause and word of a statute shall be presumed to have been mtended 
to have SOTMC force nnd effect.” 

ln Simpson 7. Carleton, | Allen, Tid, the Court: say ; “It is the 
duty of the Court to administer the law just ts it is ordamed DY the 
Legislature. \ rule established in clear and explicit language, thy 
its authority cannot be disreearded or relaxed, but must mm all eases 
he conformed to nic ( ntoreed.” 

lt Is contidentl submitted that the examiation of the debtor is inh 
the nature of a deposition, is lis deposition on the Issue, 

13) the stututes of \Iassuchusetts. preseribing method ot taking 
of depositions, ( THe 169, Pub. Stats... Massachusetts, Seet. 2%, 
it is provided ; "The deponent shall be sworn or sathrmed to tell 
the truth, the whole truth. and nothing but the truth. relating to the 
CHUSt for which the deposition is tuken ac shall then he examined 
by the justice and the parties, if they think fit, and his testimony 
shall be taken in write. 

Sect. 31: The deposition shall be written I) the justice or Ih 
the deponent Or soe disinterest cf pre Psaont i) the presence ana under 
the direction of the justice, ania if shall he carefully rend over to or 
ly the deponent and shall then be subseribed by him. 

Ih Simpson vy. 4 ivleton, Sir iH, puige Lit. the Court sill depost- 
tion is inadmissible in evidence only by foree of the statute under 
which taken. anal eihhnotl he recel\ ed nnless there lis heen it full CO}: 
pliance with the actual and positive requirements of the law, 

In Abbott «. Pearson. 130) Mass. 103. the Court Save the depo- 
| 


meine mcomprete Cnot signed). if Was iincd- 


sition ust he rejected ; 
missible. 

In Bacon v. Rogers ef @/., 8 Allen, 146. the Court) sav the oath 
required by statute not having been administered, the deposition 
not admissible. 

Stimpson v. Dix, 131 Mass. 18), 

In Smith v. Bean, 150 Mass. 208, to authorize an arrest. certifi- 

cate must show directly that the requirements of the statute have 


been strictly complied with 


+a 


+ 
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[In Stone v. Carter, 15 Gray, 575, an affidavit that the creditor 
believes but does not set out “has reason to believe” debtor has 
property, as required by statute, docs not authorize arrest. 

Statutes ot Massachusetts, “us LO divoree, require libel to be 
signed by libellant. It cannot be sustained if signed by attorney, 


though uttorney specially empowered to sgn it. 


Gould ». Gould, 1 Met. 382. 


So us to a mechanic's len, statute requires stutement to be signed 
and sworn to. Fatlure to give true name not a compliance with 
statute. 


Kelly vw. Laws, 109 Mass. 307. 


In reference to arbitration, statute requires that the parties shall 
sign and acknowledge the agreement. In Abbott ». Dexter, 6 Cush. 
LOS, all signed uvreement, one did nol acknowledge. The (‘ourt 
says the law is express and imperative, and neither can be dis- 
pensed with. It was an linpertect and defective proceeding, the 


submission not according to law. The arbitrators therefore had no 


jurisdiction, 


If the debtor was required to sign and swear to his examination, 
and failure was his fault, he could not be recommiutted to arrest, for 
it would be a breach of his recognizance, and the magistrate could 
make no order thereafter. 


Morgan ¢. Curley, 142 Mass. 109. 


Nore.) In Morgan +. Curley, the examination was not con- 
cluded when the magistrate attempted to make his certifieate and 
annex it to the examination, and the creditor was held lable for 
assault and battery. 

If the failure to sign and swear was not the debtor's fault, and 
was the neglect of the magistrate. “the debtor ts not to he held 


responsible for errors which others have committed,” 


Willis ». Howard, 7 Allen, 267. 


The petitioner was guilty of no neglect. He asked leave to come 


plete his own examination. 
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See paige 17, Transeript Record, L4th line. 
See page 1%), Transeript Reeord, 16th line. 


See page 56, Transcript Record, Comr. Record bottom page. 


The magistrate’s record shows that the examination of a poor 
debtor was not completed. 


See page 20, last nine lines and, page 21, first six lines. 


*e 


There was no finding upon the first Issue, TO wit: property CX- 
ceeding the amount of twenty dollars ca /7s possession” (using 
Justice Gray's words in) Mowry’s case, 112 Mass. 588, 

If not completed, the magistrate had no authority to make his 
certificate on the execution and it) was exceeding hits jurisdiction to 


recommilt the debtor to confinement. 


Morgan +. Curley, 142 Mass. 108. 

Lothrop +. Bailey, 14 Allen, 514. 
in Which Judge Wells says, “ By virtue of his recognizance the 
debtor remains free from the custody or interference of officer until 


the proceedings on the examination are concluded,” 


Lane *. Holman, 145 Mass, 521, 
in Which the Court: says: The act of the mavistrate in making and 
annexing this certificate was not authorized by law, and the arrest 
was illewal.” 

* The proceedings of the magistrate were trregular and unauthor- 
ized, but cannot prejudice the debtor.” Longley +. Cleveland, 133 
Mauss. 256. 

“Without such preliminary examination vo further proceedings 


could be had.” 


Qn page 327 of Davis +. Putnam, 5 Gray 321. 


“As the jurisdiction of the magistrate and their power to adminis- 
ter the oath to the debtor are wholly derived from statute it is 
essential to the regularits ot the proceedings that the requisites of the 
statute should be strethy complied with.” Bruce v. Heogh 7 Cush. 


Dar ° 


—— a CS 
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“When the certificate for arrest is granted as here (on charge of 
having property) and charges of fraud are filed, the two issues of 
fraud and property are distinct.” 

MeCaio’s case, 1357 Mass. 470. 


Fletcher v. Bartlett, 10 Gray 491. 


" As distinet as a declaration upon one contract and a declaration 
is set off upon another contract.” 

"The magistrate did not refuse to admit the debtor (Stevens) to 
the oath upon the ground that he had property in his possession not 
exempt from being taken on execution.” 

The record so shows. See Transcript, page 21, the 2d four lines 
from top. 

es Therefore the petitioner Wis entitled to be at large pending his 
appeal” from the decision on the charges of fraud. 

Nlow ry s ease, 112 Mass. 308. 


Lockheads Jones, 1357 Mass. 27. 


The magistrate said he refused him the oath after conviction on 
the charge of fraud, solely because he could not make his decision 


that he had property conveyed away a nullity and farce. 


see page LY. Transeript Reeord, 10 lines from bottom of 


pace, 


In Mowry’s case, 112 Mass. 597, Justice Gray said: ~ But if the 
creditor elects to make a distinet charge of fraud against the debtor 
then upon the fucts merolved in that issue, neither party is con- 
cluded ly the determination of the magistrate, but each has the right 
to verdict of a jury . 
Appeal does not carry up the whole case, but only the tinding upon 
charge of fraud. 


Kletcher +. Bartlett. 10 Grav. 491. 


Chap. 162, Sect. 50, Publie Statutes, Mass.: “~ When a hearing is 
had on the charges of fraud and judgment is rendered thereon by 


the magistrate, either party may appeal to the Superior Court.” 
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property to the amount of twenty dollars, and so the case at bar 
differs from Mowry ’s case, 112 Mass. 397. 


see last certificate. pace De Transcript ot Record. 


bv the statute just above given the magistrate’s certificate, to be 
annexed to the execution, 1s “that he has i, efused the debtor the oath 
The certificates of a magistrate afhxed to an execution are no part 
of the record, and are not e\ idence of the recitals contamed in) them, 
even when the form is preseribed by statute, as in 
Young +. Capen, 7 Met. 289. 


Hobbs ?. Foge. 6 (ara\ e 204. 


Much more when not so prescribed. 


Baker +. Moffat. 7 Cush. 260 


In Hobbs +. Fogg, C.J. Shaw says: “It is now well established 
that the certificates of the magistrates are not conclusive, and the 
regularity of proceedings may be inquired into on the question of 
the poor debtor's oath.” 

Any recital in a certificate annexed to an execution, beyond what 
the statute requires, is surplusage and not evidence of the statement 
made, and may be rejected. 


livde ”, Bailey, 121 Mass. 388, 


It is respectfully submitted that the Cireuit Court had not the 
power to set aside the magistrate’s certificate of refusal of the oath, 
aus suggested by the Court in its decision, or to direct that the im- 
prisoned debtor vo at large on his old recognizance, or upon a new 
recognizance, and that the examination might proceed before the 
Commissioner, and when completed a new adjudication be made by 
him, but could only inquire and say whether the certificate was 
annexed by the magistrate according to law, and if not legally 
annexed, to declare that the debtor was illegally arrested and im- 
prisoned, and to discharge him from confinement. 

The debtor, having attended at the time and place appointed when 


the decision of the magistrate. as to the oath, was pronounced, and 
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having made no detault. (3a full compliance with and a discharge of 


all liability on the recognizance. 
Russell Vv. Croodrich, ‘ Allen, bow. 
Willis #. Howard, 7 Allen, 267. 
Goodall 7. Myrick, 111 Mass. 484. 
lu Sweetser 7. Eaton efa/., 14 Allen, 147, Justice Gray said: ~ The 
jurisdiction of the magistrate to act upon this iotice was exhausted, 


and be could no longer exercise any powers as incidental to a juris- 


diction which bad ceased to exist... . Resuming jurisdiction of 


the case was wholly unauthorized.” 

The creditor has claimed that the debtor rhea be discharged by 
taking poor-debtor’s outh under a new notice. 

Sect. 44, Chap. 162, Pub. Stats. Mass. before set out, provided 
three ways for the debtor to obtain his release, paying the judgment 
debt im full. the creditor releasing him and taking the oath for 
relief of poor debtors. This last: imposes upon the debtor new bur- 
dens, A new proceeding mn the nature of the suit, with its expenses 
and delay s, before another niaeistrate, with uncertain result. 

In Niles v. Haneoek, 6 Met. 571, the Court says: "If the facts 
really disclose a want of jurisdiction on the part of the magistrate or 
show that the plaintiff's rights in the matter have been in any way 
infringed we should hold the proceedings of the magistrate void.” 

The ereditor has also claimed that if the petitioner ts set at liberty 
in this proceeding he, the creditor, loses his security. The answer 
is, that if the proceedings were according to law the ereditor has 
the rivht to have the debtor held. lt the proceedings were not, then 
no legal security hol valiad rivht nrose to the creditor. 

Qn puce 16 of the Transeript of Reeord, the ereditor objects to ad- 
MISSION of oral evidence introduced DD petitioner. 

It is confidently claimed to be admissible. It does not contradict 
anv record, but is testimony of matters not necessarily included in 
the record, and is supplementary thereto. 

The Interpretation within the jurisdiction of a State of a local law 
becomes a part of the law, as much so as if incorporated in the body 
of if by the Legislature. 

Christie 7. Pridgeon, i Wall. 6. 


Flesh 7. Conn 108 U.S. 371. 


a 


| 
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HABEAS Corpus 


is the proper remedy, and will relieve the prisoner when the im- 
prisonment is illegal. 
A prisoner held under «a judgment of a Federal Court, made 
without authority of law. The Supreme Court wili, by writ of 
\ habeas corpus and certiorari, look into the record so far as to 
ascertain that fact, and if found to be so, will discharge the prisoner. 


in 4 kr parte Lanve, 18 Wall. 165. 


This was a case where the Court had jurisdiction, but pro- 
nounced the judgment without authority. 
See also ex parte Yerver, & Wall. 85. 


Blake’s case, 106 Mass. 501. 


| Smith «. Moore, 10 Piek, 341. 
i’ Stone v. Centre, 15 Gray, O75. 

ma, These last cited cases differ in principle entirely from 
| People v, Foster, 104 Ill. 156, 


ln re Hosley, 29 Vt. S65. 


[i the cuse at bear’ the second arrest on the execution Wis illegal, 

a as the debtor had given a proper recognizance and been duly released 
from the tirst arrest, snd the recogizance had been substituted there- 

for: and he could not be again arrested in that execution until a 

certificate is legally annexed to the execution, in accordance with 


the statute, by a magistrate authorized soto do. 


) 
L 
a 
+ Morgan +. Hurley, 142 Mass. 107. 
' 


Lane «. Holman, 145 Mass. 221. 


Pub. Stats. Mass. § 544, Chap. 162. 


| hefore set out. 
WM. E. JEWELL, 
of (Counsel for Appellant. 
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“William G. Fuller, a citizen of Massachuselis, the appellee, 
recovered a judgment against William J. Stevens, then a citi- 
zen of New Hampshire, the appellant, on Nov. 20, 1888, for 
eighteen thousand dollars, in the Circuit Court of the United 
States for the District of Massachusetts. On Nov. 21, 1888, 


an execution issued upon this judgment, and on Nov. 23, 
Fuller, the judgment creditor, made an affidavit that the 
judgment exceeded twenty dollars exclusive of all costs ; 
that he believed, and had good reason to believe, that the 
debtor had property not exempt from being taken on execu- 
tion which he did not intend, to apply to the payment of 
the judgment creditor's claim, and that the debtor intended 


to leave the State of Massachusetts. 


Record, page 7. 


Having satistied John G. Stetson, a United States com- 
missioner, of the truth of these charges, a certificate author- 
Zine the arrest of the debtor was afthxed to the execution 
by him. 


Record, pave 7, 


This was in accordance with the provisions of the Public 
Statutes of Massachusetts, Chap. 162, Sects. 17, 25, relat- 
ing to arrest on execution, and United States Revised Stat- 
utes, Sects. 990, 991, providing that similar proceedings in 
reference to the arrest of persons for debt and discharge 
therefrom on process iISSuIng out of the lnited States courts 
should be had as are provided by the laws of the State 
where the arrest is made, and that all such proceedings 
should be had betore a commissioner of the Cireuit Court. 

Qn Nov. 24, 1888, the debtor was arrested and was 
carried by the marshal before United States Commissioner 
Hallett, by virtue of 

Mass. Pub. Stats., Chap. 162, Sect. 27, 


(See : ppendix to this brief for this and the other 


— 


statutes herein referred to. ) 


- EO —e 


and declared that he did not desire to take any oath, or 
to recognize or give bail for his appearance at any time, of 
which fact the commissioner annexed a certificate to the 
execution (Reeord, page &), and the debtor was conveyed 
to jail by the marshal. 

Mass. Pub. Stats., Chap. 162, Sect. 44. 


Reeord, pice ‘. 


Afterward, on Dee. 1, 1888, the debtor caused the ecred- 
itor to be notified that on Dec. 21, 1888, he desired to take 
the oath for the relief of poor debtors before United States 
Commissioner Hallett. 


Reeord, page > 
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This was under the provisions of 


Mass. Pub. Stats., Chap. 162, Sect. 31. 


Record, page 37. 


On Dee. 8, 1888, Commissioner Hallet accepted the 
debtor’s recognizance for his appearance at the time and 
place fixed for his examination, under Mass. Pub. Stats., 
Chap. 162, Sect. 36. (Record, page 9. Copy of recog- 
nizance, Record, page 38), and the marshal, being in doubt 
as to the validity of the recognizance, refused to discharge 
the debtor, who thereupon applied to the Cireuit Court for 
a writ of Aaheas corpus, on which he was ordered to be dis- 


charged. 


Return of marshal, Record, page 10. 


The examination of the debtor, set for Dec. 21, 1888, 
proceeded before Commissioner Hallett from time to time 
pursuant to numerous adjournments.. , 

At the hearing of April 10, 1889, the debtor put in evi- 
dence the fact that he had, on April 2, 1889, begun proceed- 
ings in insolvency under the laws of Massachusetts, and on 
the same day the creditor filed charges of fraud against the 
debtor under 


Mass. Pub. Stats., Chap. 162, Sects. 49-52, 


alleging that Stevens had fraudulently conveyed certain 
parcels of real estate to one Harriet A. Loring, with a 
design to secure the same to his own use and to defraud his 
creditors. 
Record, page 40. 
To these charges of fraud the debtor pleaded not guilty 


(Record, page 27), and the hearings proceeded, and on Jan. 
25, 1890, the commissioner adjudged the debtor guilty of 
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the charges of fraud, and sentenced him to six months’ im- 


prisonment. (Record, page 36.) From this judgment the. 


debtor appealed, under 
Mass. Pub. Stats., Chap. 162, Sect. 50, 
and recognized to prosecute his appeal, under 


Mass. Pub. Stats., Chap. 162, Seet. 51. 


The debtor then asked to put in evidence releases to the 
assignees in insolvency of all property which he had in any 
way conveyed, or that he bad any interest in at the com- 
mencement of these proceedings, and offered to complete his 


examination. This the commissioner refused. 


Record, page 36. 


He then declined to administer the oath for the relief of 
poor debtors, finding that the debtor had property and estate 
to the amount of twenty dollars besides the property by law 
exempt from being taken on execution, and refused to 
administer to him the oath, and affixed a certificate of these 
facts to the execution. 


Record, page v (bottom. ) 


The debtor was thereupon committed to jail, under 


Mass. Pub. Stats., Chap. 162, Sect. 44. 


The debtor then, on Jan. 28, 1890, filed the petition in 
this case for a writ of Aabeas corpus, claiming to be illegally 
detained, because the evidence of his releases to the as- 
signnees in insolvency was rejected by the commissioner, 
and, as he claims, his examination was not complete, and 
Was not signed and sworn to, and, further, that the commis- 
sioner nade no adjudication as to whether or not he had 


property. 


‘a 


‘a 
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At the hearing, on the return of the writ, the execution, 
with the certificates attached, and the officer's return, were 
put in evidence. (Record, pages 6-10.) 

: 

Also the minutes kept by the commissioner of the pro- 
ceedings before him. (Record, page 24. ) 

Also certain oral evidence as to the proceedings before 
the commissioner. (Record, page 16.) 

The poor debtor examination, with the evidence oflered on 
the charges of fraud, was also put in evidence at this hear- 
ing. This evidence, which was very voluminous, is not 
contained in the printed record in this court, but it is agreed 
that it “tended to show that the debtor had property in his 
hands, after the insolvency proceedings, amounting to more 
than twenty dollars, not exempt from being taken on execu- 
tion.” (Record, page 23, line 7.) 

The judges, before whom the case was heard in the Cir- 
cuit Court, remanded the prisoner. 

In their opinion, they said, that, even if the proceedings 
were irregular because the examination was not signed and 
sworn to, yet this irregularity did not render the proceedings 
void so as to authorize the Court to discharge the prisoner. 
That would be to deprive the ereditor of his right to hold 
the debtor’s body as security for his debt. The debtor's 
remedy was to apply to the Court to set aside the certificate 
madé by the commissioner and to direct that the debtor he 
enlarged either on his old or on’a new recognizance and that 
the examination proceed before the commissioner. Instead 
of adopting the course pointed out by the Court which would 
require the debtor to satisfy the magistrate of his not having 
property to the amount of twenty dollars, and instead of 
making an application before another magistrate to take the 
oath as he might do, 


Lockhead v. Jones, 157 Mass. 25. 
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the debtor appeals to this court, and attempts to obtain his 
discharge without paying the debt or satisfying a magistrate 
of his not having the means to do so in the manner pro- 
vided by law. 

The judgment creditor relies upon the following proposi- 
tions : — , 

I. The pet tioner’s remedy, if aggrieved, is not by habeas 
corpus, since that would deprive the creditor of his rights, 
as it appears that the petitioner has not satisfied a magistrate 
that he has no property, but the contrary appears to be the 
fact. 

If. The claim of the petitioner that the commissioner 
did not pass upon the question as to whether or not he had 
property is not sustained, as it appears that the commis- 
sioner did adjudicate that he did have property. 

Ill. The rejection by the commissioner of certain evi- 
dence offered by the petitioner does not entitle him to be 
discharged on habeas corpus. 

[V. The fact that the poor-debtor examination was not 
signed and sworn to does not render the proceedings void, 


and entitle the debtor to be discharged. 


i. 

The petitioner's remedy ifaggrieved is not by habeas corpus. 

If ina poor-debtor proceeding the magistrate refuses to 
act, the remedy of the debtor is by petition for a writ of 
mandamus to compel him to act. 

It was so held by the Supreme Court of Vermont ina case 
in Which it was held that the refusal of the magistrate to 
proceed with the examination would not justify the discharge 
of the debtor in habeas corpus, but the debtor's remedy was 
by mandamus to compel the magistrate to proceed with the 
examination. 

In re Hosley, 22 Vt. 363. 


If he has irregularly and prematurely refused the oath and 
affixed the certificate thereof to the execution, the debtor's 
remedy is to apply for a writ of certiorari to quash the cer- 
tificate. 

Hayward’s Case, 10 Pick. 358. 


In a late case, the Supreme Court of Massachusetts, in 
granting a writ of prohibition to a magistrate forbidding him 
to act, say that, if he had acted and discharged the debtor, 
the proceedings might be quashed by writ of certiorare. 

Gray, C. d., in Henshaw +. Cotton, 127 Mass. 60, at 


page 635. 


The petitioner's remedy, therefore, if he has any, is to 
apply for a writ of cerfiorar:. 

The Court will not inflict an irreparable injury upon the 
creditor by discharging him from arrest. 

Section 761 of the Revised Statutes of the United States 
provides that in a hearing on habeas corpus, 

‘*The Court or justice or judge shall proceed in a summary way to 
determine the facts of the case by hearing the testimony and argu- 
ments, and, thereupon, to dispose of the party as law and justice may 
require,”’ 

Under this provision of the statute, it has been decided 
that the Court is not bound to discharge the prisoner on 
habeas corpus, although it may be of opinion that he is ille- 
gally detained, in a case where he has other remedies open 
to him. 

Where the petitioner was held under process from a State 
court for an offence against the laws of such State, and 
claimed that he was restrained of his liberty in violation of 
the Constitution of the United States, it was held that the 
Cireuit Court had a discretion, whether it would discharge 


him in advance of his trial in the State court : and after a con- 


s 


viction in the State court, the Cireuit Court had still a disere- 
tion, whether he should be put to his writ of error to the 
highest court of the State, or whether it would proceed to 


decide the matter summarily on habeas corpus. 


Ke parte Royall, cee <). &. Bee. 


Under the English practice, the Court may, if justice re- 


quires it, remand the prisoner, although the process under 


which he is held is invalid. 


‘ ° ‘ ¥ 
Lord Denman, C. J., in Jn re Shuttleworth, 9 Q. B. 
Hol, at p. 662. 
In the case at bar, the petitioner has the right to apply to 
another magistrate to administer to him the oath, and if he 
can satisfy him that he has no property, be will be dis- 
charged from his imprisonment, aotwithstanding the adjudi- 
cation of commissioner Hallett. 
a1" 
, 
Lockhead 7. Jones, 137 Mass. 25. 
This Court is “to dispose of the party as law and justice 
may require.” Both law and justice would be violated by a 
discharge of the prisoner. 
The fundamental principle of the poor-debtor law) of « 
Massachusetts is, that, in order to get discharged from arrest, 
the debtor must pay the debt, or take the poor debtor’s oath. 
‘If the debtor wishes to get discharged without paying his debt, 
he can only do so by a new process in the way and on the conditions = 


provided by statute. Speaking generally, there is only one such way, 
and there is one universal condition, and that is, to take the poor 
debtor’s oath.” 


MeCaig’s Case, 137 Mass. 467, at page 46%. 


If the petitioner is discharged in this case, he is released 
not only without taking the poor debtor’s oath, but also when 


it distinctly appears from the evidence and from the finding 
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of the magistrate that he has property not exempt from 
being taken on execution which he does not intend to apply 
to the payment of the creditor’s claim ; and the creditor loses 
his security, that is, the body of the debtor, although there 
has been no breach of the recognizance, and the petition 
has been refused the oath by a competent magistrate, who 
was satisfied that the debtor had property. 

In Vermont, where a defendant arrested on mesne process 
applied for examination and the magistrate refused to exam- 
ine him, or grant a certificate, the Court refused to discharge 
the prisoner on /abeas corpus, on the ground that the only way 
to get released provided by law was by the magistrate’s certiti- 
vate, that the Court could not give a certificate, and to dis- 
charge the prisoner would be an injury to the creditor. The 
prisoner's proper remedy was by writ of mandamus to com- 


pel the magistrate to examine him. 


In re Hosley, 22 Vt. 563. 


In Illinois a woman was committed to jail until she should 
pay a fine, and, under the law of that State, was entitled to be 
discharged on proving to the Court that she had no property. 
She made application to the Court, which refused to receive 
proof of this fact, and then applied to be discharged on habeas 
corpus; but this application, the Court held, could not be 
granted, and the prisoner was remanded to be held by the 
sheriff “ witil she is discharged by law.” 


People v. Foster, 104 Ill. 156. 


In the case at bar, the Circuit Court was of opinion that 
the failure to have the examination signed and sworn to was 
irregular, but did not render the proceedings void, so as to 
authorize the discharge of the prisoner on habeas corpus, 
and thus deprive the creditor of his rights, but that the 
prisoner might apply to the court to have the certificate set 


LO 


aside, and the commissioner ordered to proceed with the 
examination, and the debtor to be enlarged either on his old 
or on a new recognizance. In this way, the rights of all 


parties would be protected. 


I]. : 


The claim of the petitioner, that the rommirssioner made wo 21 
finding on the question as lo whether or not the petitioner had 
property, is unfounded, as the commissioner expressly decided 
that he had property. 

The evidence betore the commissioner “tended to show 
that the debtor had property in his hands, after the insolvency 
proceedings, amounting to more than twenty dollars, not ex- 


empt from being taken on execution.” 


Record, page 25,lines 5 to %. 


In the certificate of the commissioner he states, that “ it 
appears that William J. Stevens has property and estate to 
the amount of twenty dollars besides the estate, goods and 
chattels which are by law exempt from being taken on exe- 
cution, and, after due examination of said William J. Stevens. 4 
the said commissioner, at twelve of the clock noon, refused, 


to ‘lminister to him the oath for the relief of poor debtors.” 


Record, page %, lines 22-28, 


Under the laws of Massachusetts regulating the discharge 
of poor debtors, the issue whether the debtor has or has not 
property to the value of twenty dollars is entirely within 
the control of the magistrate, and from his decision there is 


no appeal. 


Kletcher . Bartlett, 10 (iray, 491. 


ot as 
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The debtor’s rights are secured by the fact that the adju- 
dication of a magistrate refusing him the oath is no bar to a 
subsequent application by him to another magistrate. 


Lockhead v. Jones, 137 Mass. 25. 


If charges of fraud are tiled, either the debtor or creditor 
may appeal from the decision upon the issues raised by those 
charges, but such appeal does not carry up the whole case 
but only the finding upon the charges of fraud. 


Fletcher v. Bartlett, 10 Gray, 491. 


When it appears by the record and certificate of the mag- 
istrate that he finds the debtor guilty of fraud, but he decides 
the issue of property in favor of the debtor, and refuses 
him the oath solely because he has property conveyed away 
in fraud of his creditors, then an appeal carries up neces- 
sarily the only issue which has been decided against the 
debtor, and he is entitled to be at large pending the appeal. 


Mowry’s case, 112 Mass. 394. 


But when, as in the case at bar, the evidence shows, and 
the magistrate finds, that the debtor has property, the 
debtor is to be recommitted to jail, notwithstanding his ap- 


peal on the charge of fraud. 


Lockhead v. Jones, 137 Mass. 25. 
Fletcher v. Bartlett, 10 Gray, 491. 


The petitioner will contend that the evidence taken before 
the commissioner on the charges of fraud he had no right to 
consider or regard in evidence on the issue of property. 
But the two issues are to be heard and dealt with in con- 
nection with each other, and the commissioner rightfully 
considered the evidence put in at the hearing on the charges 
of fraud in coming to the conclusion to refuse the debtor 
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the oath. This course was followed in Mowry’s case: “ On 
hearing and determining, in ‘connection,’ as his record 
states and the statute requires, ‘with the examination of 
the debtor on his application to take the oath,’ of the issue 
made upon the charges of fraudulently conveying, concealing 
and disposing of part of his property with intent to secure 
the same to his own use and to defraud his creditors, the 
magistrate has further found him guilty of so fraudulently 
conveying part of his property.” 


Mowry’s case, 112 Mass. 394, page 398. 


The distinction between the case at bar and 


Mowry’s case, 112 Mass. 394, 


is that in Mowry’s case “the magistrate adjudged that he had 
not any estate, real or personal, to the amount of twenty dol- 
lars, except such as was by law exempt from being taken on 
execution, but that, since the debt was contracted and the cause 
of action accrued upon which he was arrested, he had fraud- 
ulently conveyed a part of his estate as charged in the speci- 
fications filed against him, and was therefore guilty of the 
fraud charged.” He also refused to administer to him the 
oath but solely for the reason that he was guilty of the fraud 
charged. 

In the case at bar the magistrate found, as appears by his 
certificate, that the debtor had property to the amount of 
twenty dollars. é 

In Mowry’s case “the magistrate, as appears both by the 
record of the case and by his certificate upon the execution, 
has decided the first issue (that of property), and the only 
issue which is within his final and exclusive jurisdiction, in 
favor of the debtor.” 

In the case at bar the magistrate has decided this issue 


against the debtor. 


a 
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In Mowry’s case, the debtor, having no property, was 
entitled to be at large pending the appeal, having given bond, 

In the case at bar the debtor, having property to the amount 
of twenty dollars, is unable to take the oath, and is properly 
in jail, without regard to the proceedings on the charges of 
fraud. 

Here the petitioner sought to show that the case at bar 
was similar to Mowry’s case, and endeavored to contradict 
the statement contained in the certificate, that “it appears 
that William J. Stevens has property and estate to the 
amount of twenty dollars besides the estate, goods and 
chattels which are by law exempt from being taken on ex- 
ecution,” by the introduction of oral evidence, against the 
objection of the creditor, of a discussion which took place 
before the commissioner at the time the oath was refused. 

This was entirely incompetent and improper, as the cer- 
tificate was the formal and official statement of the finding of 
the magistrate, and oral evidence from the magistrate him- 


self was inadmissible to contradict it. 


May v. Hammond, 146 Mass, 439. 
Sewall v. Sullivan, 1O&8 Mass. 355. 
Cook v. Berth, 108 Mass. 73, 77. 


In May v. Hammond, 108 Mass. 439, an action on a 
recognizance given by a judgment debtor for his appearance 
for examination as a poor debtor, it appeared, from the record 
of the proceedings kept by the magistrate, that the debtor 
was defaulted because he did not appear personally within 
the hour allowed for his appearance. The defendant under- 
took to show by the testimony of the magistrate that this 
was not correct, and that the debtor appeared before any 
default was entered ; but this-was held to be inadmissible. 


The Court said, 
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‘It is true that the statutes do not, in express terms, require mag- 
istrates who hear applications for the discharge of persons arrested 
on mesne process and execution to keep records of their proceedings, 
but, as they act in a judicial capacity, itis proper for them to keep 
such records, and such records, when so kept, are to be taken as their 
official statement of what they have done, and are the proper 
evidence thereof. ... It results from this that the oral testi- 
mony of such a magistrate is incompetent, upon a trial, to con- 
tradict his record. If the record fails to express the truth, the proper 
course is to amend it.”’ 

In tie case at bar, it is not the magistrate’s minutes, as in 
May v. Hammond, which the petitioner seeks to contradict, 
hut the certificate itself, the most formal record of the mag- 
istrate, which, the statute provides, shall be by him affixed 
to the execution. 

Mass. Pub. Stats., Chap. 162, Sect. 44; 
the purpose of this statute requirement being that the 
debtor, the creditor and the officer executing the process 
shall have an authorative statement of the doings of the 
magistrate to guide them in their course of action. 

Even if admissible, the evidence offered is utterly inade- 
quate to support the contention of the petitioner. 

The evidence upon which the petitioner will rely as show- 
ing that the magistrate refused the oath solely because he 
found that the debtor was guilty of fraud without making 
any finding on the issue of property is as follows : — 

At the hearing, when the poor debtor’s oath was refused, 
the debtor’s counsel asked : “ Well, now, before proceeding, 
I would inquire whether the hearing upon the examination is 


.* 


closed or not?” To which the magistrate replied : “ You mean 
the examination on poor-debtor proceedings? I consider it 
necessarily closed by \ » finding. When I have found that 
the party has goods cuncealed and laid away for his own 
private use and benefit, it would be idle for me to go on 
with a hearing to see if he could take such oath.” 

Record, page 18, lines 27-33. 
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Mr. Lunp. We request to put in some further evidence. 
We want the record to say that we propose to complete that 
by putting in some further testimony. 

MaaistraTE. The testimony in the charges of fraud will 
he allowed by me to go in as part of the hearing in the poor- 
debtor proceedings. 

Mr. Lunp. That cannot be done; we don’t ask to put 
that in. We ask to put in evidence to show that he has no 
property conveyed, concealed or kept out of the way of his 
creditors for his own use. 

MaaistraTE. I have made an exhaustive examination of 
the charges of fraud made. I have found that the defendant 
has property conveyed, concealed or otherwise disposed of 
for his future use or benefit. I cannot now administer to 
him an oath which would render my decision a nullity and 
a farce, allowing him to commit a perjury. I simply decline 
to administer the oath. 

Mr. Lunp. I want your Honor to decide whether we are 
at liberty to put in any further evidence. 

Magistrate. I refuse to administer to him the oath; 
that closes the matter. 

Mr. Lunp. I wish your Honor would make a record that, 
after the decision upon the charges of fraud, the debtor 
offered to put in evidence of his releases to the assignees in 
insolvency of all the property which he has in any way con- 
veyed, or that he had any interest in at the commencement 
of those proceedings, and further offers to complete his 
examination. 

. The magistrate refuses to allow the defendant’s requests 
and declines to administer the oath. Record, pages 19-20. 
The magistrate testified, among other things, that, “after 


the findings he, the magistrate, had made on the charges of 


fraud, he did not deem it necessary to go any further with 
the examination of the debtor, either to receive any other 
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testimony, or to make any other findings, or do anything else 
about it.” 


Record, page 21, lines 4-9. 


It is apparent from this evidence that the magistrate 
regarded his findings upon the charges of fraud as justifying 
a refusal on his part to administer the oath, but it 1s not evi- 
dence that those findings were his so/e reason for refusing 
the oath, for it is nowhere so stated, and when he gave the 
certificate, it is apparent that he was of opinion that the 
debtor had property, because he so states in the certificate. 

The oral evidence of what took place at the hearing at 
which the oath was refused does not purport to be an account 
of all that took place, and there is nothing in the evidence 
reported inconsistent with the finding of the magistrate as 
stated in his certificate. 

On the contrary, it appears that the magistrate said he 
should consider the evidence taken on the charges of fraud as 
a part of the evidence in poor-debtor proceedings. Record, 
page 19, lines 20-22; and it is agreed that that evidence 
tended to show that the debtor had property in his hands 
taken to the amount of twenty dollars not exempt from being 
on execution. 

Record, page 23, lines 6-9. 


Upon such evidence of an informal discussion forming no 
part of the record of the magistrate, it would not be right to 
infer the falsity and incorrectness of a statement in a formay 
certificate required by law to be made, and on the correctness 
of which the creditor and the marshal were required to rely 
in such action as they might take. 

Taking all the evidence together, —that of the certificate 
and of the discussion, — itis apparent that the magistrate 
refused the oath on two grounds: first, that the debtor had 
property ; second, that he was guilty of fraud. 
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Ill. 


The exclusion of the evidence offered-by the debtor fur- 
nishes no reason for the discharge of the debtor on habeas 
corpus. 

The petitioner, in his petition and in his answer to the 
return of the marshal, states, as one of the reasons why he 

wt should be discharged, that he requested to be allowed to 
introduce before the commissioner certain releases as evi- 
dence bearing upon the issue of property, which request was 
refused. 

Record, page 2, paragraph 7, and page 15, para- 


( 
graph 9. 


Whether the commissioner acted properly or improperly 
in this respect cannot be inquired into in this proceeding, 
x 4 since, on a writ of habeus corpus, the only question before the 
court is the jurisdiction to hear and determine, and the writ 
‘annot be made to perform the functions of a writ of error 
and bring before this court questions as to the admission of 
evidence. 
4 Ex parte Carll, 106 U.S. 521. 
Benson v. McMahon, 127 U.S. 457. 
. Ex parte Reed, 100 U.S. 13. 
Church on //aheas Corpus, Sect. 363, p. 475. 
s ;, = , , 
The action of the commissioner in rejecting the evidence 
of the releases was entirely proper, since they were “ releases 
to the assignee in insolvency of all property which he has in 
any way conveyed or that he had any interest in at the com- 
mencement of these proceedings.” 
Record, page 36. Commissioner’s minutes of Jan. 
25, L800. 
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The question before the commissioner was not whether 
the debtor had property at the commencement of the pro- 
ceedings, 7. e. Dee, 1, 1888, but whether he had property on 
Jan. 25, 1890, when the debtor wanted to take the oath. 


Mass. Pub. Stats., Chap. 162, Sects 39 and 40. 


As the evidence “tended to show that the debtor had 
property in his hands, after the insolvency proceedings, 
amounting to more than twenty dollars, pot exempt from 
heing taken on execution” (Record, page 23, line 7), and as 
no discharge in insolvency has been granted to the debtor, 
the releases to the assignees in insolvency of property owned 
by the debtor before that time were immaterial. It does 
not appear that any competent testimony on the ques- 
tion whether the debtor had property on Jan. 25, 1890, 


was rejected. 


The length of the examination must be in the power of 


the commissioner, and he must have the power to close it 
when he thinks fit, otherwise the debtor could spin it out for 
a lifetime. 
if 
The fact that the poor-debtor examination was not siqned 
and sworn to after it was taken does not entitle the petitioner lo 


- 


be discharged. 
The petitioner relies on 
Mass. Pub. Stats., Chap. 162, Sect. 38. 


which is as follows : — 


Sect. 38. “If the defendant or debtor has given notice that he 
desires to take the oath for the relief of poor debtors, the magistrate 
shall examine him on oath concerning his estate and effects, the dis. 
posal thereof, and his ability to pay the debt, or satisfy the cause of 
action for which he is arrested, and shall hear any legal or pertinent 
evidence that may be introduced by either party. The plaintiff or 


» 
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creditor may, on such examination, propose to the defendant or debtor 
any interrogatories pertinent to the inquiry, and the examination shall, 
if required by either party, be in writing, in which case it shall be 
signed and sworn to by the defendant or debtor, and preserved by the 


. 


magistrate.’ 


It appears that the examination of the debtor was not 
signed and sworn to after it was taken, and therefore the 
petitioner claims that the commissioner had no authority to 
annex his certificate of his refusal to administer the oath 
provided for by 

Mass. Pub. Stats., Chap. 162, Sect. 44, which is as 


follows :— 


Sect. 44. “ If the debtor arrested on execution, and taken before 
the magistrate does not desire to take an oath, or fails to procure 
surety or sureties to the satisfaction’ of the magistrate as before pro- 
vided, or if, upon his examination, the oath or oaths are refused to 
him, of which refusal a certificate shall be annexed to the execution 
and signed by the magistrate, he shall be conveyed to jail, and there 
kept until he has recognized as herein provided (if the oath for the 
relief of poor debtors bas not been refused him), or until the execution 
is satisfied, or he is released by the creditor, or has given notice as 
before provided and taken the oath for the relief of poor debtors, or 
the oath that he does not intend to leave the State, in cases where 


such oath permitted.” 


Because the commissioner failed to go: through the formal- 
ity of having the examination signed and sworn to, the peti- 
tioner claims that he should be discharged on /abeas corpus, 
whereby the judgment creditor would lose all the security he 
has for the payment of his debt, although it distinctly appears 
from the record not only that the petitioner has a large 
amount of real estate fraudulently conveyed for his own use, 
but that he “ had property in his hands, after the insolvency 
proceedings, amounting to, more than twenty dollars, not 
exempt from being taken on execution.” Record, page 25, 


oral evidence snd magistrate’s certificate, Record, page 9. 
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being sworn on Dec. 51, 1888. 
Record, page 25, minutes of Dec. 51, 1888. 

If the commissioner should have required or permitted the 
petitioner to sign and swear to the poor-debtor examination 
after it was taken, this was an error in form only, and did 
not go to the jurisdiction, hence the failure to require it does 
not render the proceedings void, and entitle the petitioner to 
he dis: harged on Aaheus COVPUS, 

On a writ of Aavbeas COrPUs— 

‘The jurisdiction or power to hear and determine may at all times 
be inquired into, either before or aftera judgment of final conviction, 
but where the power or jurisdiction exists, its exercise will not be 
inquired into.” 

Church on //abeas Corpus, Sect. 227. 
Ex parte Parks, 03 U.S. 18, 
Kx parte Sebold, lOO U.S. 371. 


kx parte Reed, 100 U.S. 13. 


A party committed to jail until a fine was paid, who was 
entitled to be discharged on proving to the Court that he had 
no property, and who made application to the Court which 
refused to permit) proof of this fact, was held not to be 


entitled to he released Oli haheas COrpus. 


People v. Foster, 104 Ill. 156. 


The Court said it was simply an error in the court below, 
which had jurisdiction, and therefore its order could not be 
reversed in habeus COrPUS, 


* Void and voidable judgments may alike be reversed on appeal or 
a writ of error, but the former only gives authority to discharge on 
habeas corpus. An irregularity or error which will render a judgment 
voidable is the want of adherence to some prescribed rule or mode 
of proceeding, and it consists either in omitting tu do something 
that is necessary for the due and orderly conducting of a suit, or doing 


The poor-debtor examination was under oath, the debtor 
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it in an unreasonable time or improper manner. (Tidd, Prac. 434.) 
It is the technical term for every defect in practical proceedings, or 
the mode of conducting an action or defence as distinguished from de- 
fects in pleadings. (3 Chitty, Gen. Prac. 509.) 

‘On the contrary, illegality can be affirmed only of radical defects, 
and signifies that which is contrary to the principles of law, as distin- 
guished from rules of procedure. legality denotes a complete defect 
in the proceedings.”’ (Tidd, 435.) 

Ex parte Gibson, 31 Cal. 619. 
Chureh on Jlabeas Corpus, Sect. 348. 


In order to nfaintain the position that the failure to have 
the examination signed and sworn to made the proceedings 
void, the Court must hold this provision of the statute man- 
datory and imperative, and not simply directory. 

Whether the provisions of a statute are mandatory or 
directory merely is a question that has been much discussed, 
und many tests have been applied by the judges. 

The language of the statute, the nature and object of the 
requirements, the effect of the construction have been con- 
sidered as proper tests to be applied. 

The simplest test is that stated by Taunton, J., in Pearce 
v. Morris, 2 A. & E., at page 96:— 

‘*T understand the distinction to be that a clause is directory where 


the provisions contain mere matter of direction, and nothing more : 
but not so where they are followed by such words as ‘ anything done 


* 


contrary to such provisions shall be null and void to all intents. 


Provisions with regard to the time within which an act is 
to be done are regarded as directory merely, unless the con- 
trary clearly appears to be the intention of the Legislature. 

A requirement of a statute that a justice of the peace 
who convicted a person of an offence should transmit the 
conviction to the next court of general or quarter sessions 
was held to be “ merely directory.” 


Charter v. Graeme, 13 Q. bB. 216, at page 234. 
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A provision that a judge should file his tindings within a 
a certain time was held directory only. 


ody ”, Jewson, 32 Wis. 402. 


A requirement that a bill of exeeptions should be reduced 
to writing and presented to the judge before the end of the 
term was held to be directory merely. 


Crofoot 7”. The People, 10 Mich. 254. 


Statutes directing the mode of proceeding by public offi- 
cers are directory, and are not to be regarded as essential 
to the validity of the proceedings themselves unless it be so 
declared in the statute. 


People v. Cook, 8 N.Y. 67. 


A similar eonstruction is placed upon statutes which pro- 
vide that things shall be done ina certain manner. Such a 
provision is usually considered directory, unless the legisla- 
ture has used negative words, or other words showing an 
an intention to treat the manner of performance as essential 
to the validity of the act, or unless the statute confers a 
special authority which must be strictly followed. 


Wilberforce on Statutes, 209. 


A requirement of a statute that the foreman of the grand 
jury should return to the Court a list of the witnesses sworn 
before the grand jury is directory merely, and does not ren- 
der an indictment void. 


Commonwealth v. Edwards, 4 Gray, 1. 


A provision in a statute that indictments shall be filed in 
court was held to be directory merely, and the Court. said 
the indictment would have been good if not tiled. 


Dawson v. People, 25 N. Y. 399. 
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. Statutory requirements as to the filing and indorsing of 
indictments were held to be directory merely in the following 
cases : — 

State v. Axt, 6 lowa, 511. 


State v. Jolly, 7 Lowa, 15. 


The statute in question tested by this rule must be con- 
strued as merely directory, for it contains mere matter of 
direction as to the manner of doing an act, with no words of 
prohibition, and no provision making acts done in another 
manner null and void. 

The requirement that the examination should be in writ- 
ing and signed and sworn to by the debtor is not universal 
and does not apply to all cases. It is only upon request of 
either party that such examination is required. This shows 
that it is a provision inserted for the benefit of the party 
making the request, and not for any public interest or policy. 

It cannot be for a moment doubted that, even if a request 
is made that the examination be in writing, such request may 
be withdrawn or Waived But if it can be withdrawn or 
waived, then compliance or non-compliance with the require- 


ment cannot affect the jurisdiction, for consent cannot give 


jurisdiction, and any statutory provision which goes to the 


jurisdiction does not admit of waiver. 


Church on Jlabeas Corpus, Sect. 348. 


We do not think a case can be found where a statutory 
requirement conditioned upon the request of a party has 
been construed as affecting the jurisdiction of the Court. 

All the provisions must be construed together, and the 
formalities required cannot be regarded as prerequisites to 
the jurisdiction of the magistrate, if they cannot be com- 

. . . . . -« . . 
plied with before his final decision. One of the requirements 


is that the magistrate sball preserve the examination. It 
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would be absurd for the debtor to claim that non-compliance 
with this requirement of the statute ousted the magistrate’s 
jurisdiction and avoided his final decision administering or 
refusing the oath. 


If it be suggested that there is a difference between the 


requirement that the examination be preserved by the magis- 
trate and the requirement that the examination should be 


signed and sworn to, in that the former cannot be complied 


with before decision, the answer is that there is no require- 
ment that the signing or swearing to the examination should 
he before the decision, and if the examination were signed 
and sworn to after decision it would undoubtedly be held 


that the statute was complied with. How can a requirement 
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which may be complied with as well after as before a final 
decision be held to be a prerequisite to a valid decision ? 
The purpose of the statute is evident that the magistrate 
should preserve, if either party requests it, the examination 
verified by oath, and identified by the signature of the 


debtor. 


: 
2 
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It is a similar provision to the formal requisites of the 
assessors’ lists In assessing taxes which Judge Shaw said 
were to be regarded as directory merely, as “they were 
designed to promote method, system and uniformity in the 
modes of proceeding,” and their observance is not a condi- 
tion precedent to the validity of the tax. 


Torrey v. Millbury, 21 Pick. 67, 


In Bank of U.S. v. Dandridge, 12 Wheaton, at p. 81, 
Judge Story says : — . 


* There are many cases where anact is prescribed by law to be done 
and record made thereof, and nevertheless, if left unrecorded, the act 
is valid. By the English Marriage act registers of marriages are 
required to be kept in public books in every parish, and signed by the 
parties and the minister and attested by two witnesses. Yet it has 


been decided that such an entry is not necessary to the validity of the 
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marriage and that an erroneous entry will not vitiate it. So, when a 
magistrate omits to record an oath of office takin before him. parol 
evidence of the fact is admissible, though it is an omission of duty. 
That some of the provisions of the charter and by-laws may well be 
deemed directory to the officers, and not conditions, without which 
their acts would be utterly void, will scarevly be disputed. What are 
to be deemed such provisions must depend upon the sound construc- 
tion of the nature and object of each regulation and of public con- 


venience and apparent legislative intention.” 


Tried by this test of the nature and object of the require- 
ment, which ts that an identified record should he preserved 
if either party requires it, it will be seen that the require- 
ment must have been intended to be directory merely. 


Chureh on llaheas Corpus, Sect. 348, 


‘* When statutes direct certain proceedings to be done in a certain 
Way or at a certain time and a strict compliance with these provisions 
of time and form does not appear essential to the judicial mind, the 
proceedings are held valid, though the command of the statute is dis- 


regarded or disobeyed.”’ 


Sedgwick on Const. of Stat. and Const. Law, 316, 2d ed. 


In Potter's edition of Dwarris on Statutes and Constitu- 
tions, page 222, note 2%, it is said that “ the true distinetion 
is this: where the provision of the statute is the essence of 
the thing required to be done and by which jurisdiction to 
do it is obtained, it is mandatory ; otherwise, when it relates 
to form and manner, and where an act is incident, or after 
jurisdiction has heen obtained, it is directory.” 


Potter’s Dwarris, page 222, note 2%. 


In general, it may be laid down as a rule, that when a 
statute directs certain proceedings to be done in a certain 
way, or at a certain time, and the form or period does not 
seem essential to the judicial mind, the law will be regarded 


us directory, and the proceedings under it will be held valid 
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not been strictly obeyed, the time and manner not being the 
essence of the thing required to be done. 


Potter’s Dwarris,. page 226, note 2%. 


The requirements in question relate merely to form and 
manner, and are mere intermediate steps after jurisdiction 
has been obtained by the magistrate. 

In United States Trust Company v. United States Fire 
Insurance Company, 18 N. Y. 199, where the proceeding in 
question was a special one before an inferior magistrate, the 
Court (Denio, J.) says :— 

‘* We think the time fixed for the performance of intermediate 
steps, after jurisdiction had been once acquired, should be regarded 
as directory merely, and that an omission to perform one or more of 
them in time would not render the whole proceeding abortive.” 


To construe the statute as mandatory would put the 
burden on the officers of the court of inspecting the examin- 
ation before taking the debtor into custody. All that should 
he required of the officer is to see that his execution and the 
certificates annexed to it are sufficient in form, and are issued 
by the proper authority. 


Maxwell on Interp. of Statutes, 340. 


We therefore submit that the provision requiring the exam- 
ination to be signed and sworn to is directory merely, and 
therefore the failure to have this done did not oust the juris- 
diction of the magistrate and render the proceedings void, 
so as to entitle the debtor to be released on habeas corpus. 

The statute upon which the petitioner relies is as follows :-—— 

‘* the examination shall, if required by either party, 
be m writing, in which case it shall be signed and sworn to 
by the defendant or debtor and preserved by the magistrate.” 


It is submitted that no request to have the examination in 


though the command of the statute as to form and time has 


+ 
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writing such as is contemplated by the statute was made. 
The commissioner's record states none, and we submit that 


that is conclusive. 


Commissioner’s minutes of Dec. 31, 1888. Reeord, 
page 2h. 
May v. Hammond, 146 Mass. 439. 


The commissioner is positive that no formal request was 


brought home to him. 


Record, page 20, lines 19-22. 


His carefully kept minutes contirm his memory im this re- 
spect, and more weight should be given to these minutes than 
to the unaided memory of witnesses as to a transaction so 
long ago. 

The judges before whom the case was heard in the Cireuit 
Court were not satistied on the evidence that such a request 
was made. 


Opinion of the Court, Record, page 49. 


If no such request was made, the examination need not 
have been in writing. 

The signature and oath of the debtor are required only in 
case of an examination in writing pursuant to a request to 
that effect. 

The words of the statute, “in which case,” refer to the case 
of an examination in writing pursuant to a request. 

If neither party requesting it, the examination ts in writ- 
ing, for the convenience of the magistrate, or for any other 
reason except the request of a party, the statute does not 


provide that it shall be signed or sworn to. 


EDWARD W. HUTCHINS, 
HENRY WHEELER, 
of Counsel for Wu. G. FuLuer. 


APPENDIX. 


CONTAINING THE SECTIONS OF CHAPTER 162 OF THE PUBLIC 
STATUTES OF MASSACHUSETTS CITED IN THIS BRIEF. 


‘Sect. 17. Except as provided in sections five to sixteen inclusive, 
and except in actions of tort, no person shall be arrested on an execu- 
tion in a civil action, unless the judgment creditor or some person in 
his behalf, after execution is issued amounting to twenty dollars 
exclusive of al! costs which make part of said judgment, whether the 
ssame have accrued in the last action or in any former action on the 
same original cause of action, and while so much as that amount 
remains uncollected, makes affidavit and proves to the satisfaction of 
some magistrate named in section one, that he believes and has good 
reason to believe; 

‘* First. That the debtor has property not exempt from being taken 
on execution; which he does not intend to apply to the payment of 
the plaintiff's claim; or, 

‘* Second. That since the debt was contracted or the cause of action 
accrued, the debtor has fradulently conveyed, concealed, or other- 
wise disposed of some part of his estate, with a design to secure the 
same to his own use or defraud his creditors; or, 

‘* Third. That since the debt was contracted or the cause of action 
accrued, the debtor has hazarded and paid money or other property 
to the value of one hundred dollars or more in some kind of gaming 
prohibited by the laws of this commonwealth; or, 

‘* Fourth. That since the debt was contracted the debtor has wil- 
fully expended and misued his goods or estate, or some part thereof, 
for the purpose of enabling himself to swear that he has not any 
estate to the amount of twenty dollars, except such as is exempt from 
being taken on execution; or, 

‘« Fifth. If the action was founded on contract, that the debtor con- 
tracted the debt with an intention not to pay the same, or, 

“ Sixth. That the debtor is an attorney at law; that the debt upon 
which the judgment on which the execution issued was recovered, was 
for money collected by the debtor for the creditor. and that said attor- 


ney unreasovably neglects to pay the same. 


Arrest on 
execution. 


Magistrate may 
authorize arrest 
without notice. 


Defendant or 
debtor when 
arrested, to be 
allowed time to 
procure bail, 
XC. 


Notice when 
debtor desires 
to take oath. 
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to be given until 
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‘* And such aflidavit and the certificate of the magistrate that he is 
satisfied there is reasonable cause to believe the charges therein con- 
tained, or some once of them, are true, shall be annexed to the execution. 
If the judgment debtor lives or has his usual place of business in 
any county in this state, the application for a certificate authorizing 
his arrest shall be made in that county: otherwise it may be made in 
any county.”’ 

Sect. 25. If in addition to the first charge specified in’ section 
seventeen the judgment creditor, or some one in his behalf, makes 
affidavit and proves to the satisfaction of the magistrate that there is 
good reason to believe that the debtor intends to leave the state, the 
magistrate may, without notice to the debtor, authorize his arrest. 

Sect 27. When arrested on mesne process the defendant shall be 
allowed a reasonable time to procure bail, and when arrested on such 


process, or on an execution, he shall be allowed reasonable time to 


procure sureties for his recognizance hereinafter mentioned. When 


arrested on mesne process, if he does not give’bail, and when arrested 
on execution in any case, he shall be taken, before some judge of a 
court of record, or of a police, district, or municipal court, or a master 
in chancery, commissioner of insolvency, or except in the county of 
Suffolk, a trial justice. 

Seer. SL. If the defendant or debtor, when taken before the magis- 
trate or at any time when entitled thereto, desires to take au oath as 
hereinafter provided, and to have a time fixed therefor, the magistrate 
shall appoint a time and place for his examination, and shall issue a 
notice thereof to the plaintiff or creditor, signed by him and designat- 
ing his official capacity, substantially in the following form: — 

To A B - : C- -Dp——., arrested on mesne process (or 
execution) in your favor, desires to take the oath for the relief of poor 
debtors, (or, the oath that he does not intend to leave the state) at (naming 


the day and hour and place). 
F ——_—— F ——_—- ( Magistrate). 


Notice may be given that the defendant arrested on mesne process 
as aforesaid desires to take both of said oaths, and the form of notice 
may be varied accordingly. 

Secor. 33. When adefendant or debtor has given notice of his 
desire to take the oath for the relief of poor debtors, no new notice of 
the same shall be given until the expiration of seven days from the 
service of the former notice, unless the former notice was insufticient 
in form or service. but if the oath for the relief of poor debtors has 
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been refused, no application to take the same shall be made by the 
defendant or debtor until the expiration of seven days from the hour 
of such refusal (Acts of 1888, Chap. 419, Sect. 8). 

SecT. 36. Pending the examination and at any time after the 
defendant or debtor is carried before a magistrate, the magistrate may 
accept his recognizance with surety or sureties in a sum not less than 
double the amount of the execution, or of the ad damnum in tbe writ 
if he is arrested on mesne process, that he will appear at the time 
fixed for his examination, and from time to time until the same is 
concluded, and not depart without leave of the magistrate, making no 
default at any time fixed for his examination, and abide the final 
order of the magistrate thereon. No recognizance under this chapter, 
except in case of appeal under section fifty, shall be accepted at any 
time after the oath has been once refused to the debtor. 

Sect. 38. If the defendant or debtor has given notice that he 
desires to take the oath for the relief of poor debtors, the magistrate 


shall examine him on oath concerning his estate and effects, the dis- * 


posal thereof, and his ability to pay the debt or satisfy the cause of 
action for which he is arrested; and shal) hear any legal and pertinent 
evidence that may be introduced by either party. The plaintiff or 
creditor may upon such examination propose to the defendant or 
debtor any interrogatories pertinent to the inquiry, and the examina- 
tion shall, if required by either party, be in writing, in which case it 
shall be signed and sworn to by the defendant or debtor and preserved 
by the magistrate. 

Sect. 39. The magistrate, if satisfied upon the examination of 
the truth of the facts set forth in the oath to be taken by the defend- 


ant or debtor, and in the certificate provided for in the following sec- 
tion, and if it appears to him that the defendant or debtor is entitled 


to his discharge under the provisions of this chapter, shall administer 
to him the following 


Oath for the Relief of Poor Debtors. 


I (here repeat the name) do solemnly swear that I have not any estate 
real or personal, to the amount of twenty dollars, except the estate, goods, 
and chattels which are by law exempt from being taken on execution, but 
not excepting intoxicating liquors; and that I have not any other estate 
now conveyed, concealed, or in any way disposed of, with the design to 
secure the same to my own use or to defraud my creditors: So help me 
God. 


Pending exami. 
nation, recogal. 
zance may be 
taken, &e. 


Examination 

concerning 

ability to pay, 
ec. 


If magistrate is 
satisfied, &e., 
he may admin. 
ister oath. 


Form of oath. 
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— Secor. 40. After administering the oath the magistrate shall make 


mavistrate and 
effect of dis 

charge. Death 
of creditor not ; . 
tu affect pro. sS——,ss. I hereby certify that A——— B ——, a poor prisoner arrested 


ceedings upon execution, (or on mesne process,) has caused E -—— F ——, the 


a certificate thereof under his hand, as follows. to wit: — 


creditor (or plaintiff) at whose suit he is arrested to be notified according 
to law of his desire to take the benetit of the law for the relief of poor 
debtors; that in my opinion said A—— B—— has not any estate, real or 
personal, to the amount of twenty dollars, except the estate, goods, and 
chattels which are by law exempt from being taken on execution, but not 
excepting intoxicating liquors; and has not any other estate now con- 
veyed, concealed, or in any way disposed of, with design to secure the 
same to his own use or defraud his creditors. And I have after due ex- 
amination of said A—— B--——, administered to him the oath for the 
relief of poor debtors 
Witness my hand, this -~ day of —— in the year ——. 
A —— B—— ( Magistrat 


(‘pon taking the oath, the defendant or debtor shall be discharged 
from arrest or imprisonment, and shall be forever exempt from arrest 
on the same execution, or on any process founded on the judgment, or 
on the same cause of action, unless convicted of having wilfully sworn 
falsely on his examination. If he is arrested or committed on execu- 
lion, the judgment shall remain in full force against his estate, and 
the creditor may take out anew execution against his goods and estate 
as if he had not been committed: and if he is committed on mesne 


process, any execution which may afterwards issue on a judgment 


: , 4 
for the same cause of action shall issue against his goods and estate, 
and not against his body. ‘The death of the execution creditor shall 4 


not affect any proceedings instituted under the provisions of this 
chapter. 


A debtor at Secor. 44. If the debtor arrested on execution and taken before 
rested on exe . - — 
cution, ke., may the magistrate does not desire to take an oath, or fails to procure 


} > eur itt “al, . ° . e . ° ; 
a surety or sureties to the satisfaction of the magistrate as before pro- 
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vided, or if upon his examination the oath or oaths are refused to 
him, of which refusal a certificate shall be annexed to the execution 
and signed by the magistrate, he shall be conveyed to jail, and there 
kept until he has recognized as herein provided, (if the oath for the 
relief of poor debtors has not been refused him,) or until the execution 
is satistied, or he is released by the creditor, or has given notice as 


before provided and taken the oath for the relief of poor debtors, or 
the oath that he does not intend to leave the state, in cases where such 


oath is permitted. 


FRAUDULENT DEBTORS, 


PUNISHMENT OF 


Secr. 4%. 


When either of the charges named in section seventeen, When fraud is 


harged, debtor 


° . ° ° e 
numbered second, third, fourth, fifth, and sixth, is made as therein to plead, &e. 


provided, or when the plaintiff or creditor or any one in his behalf, 
at any time pending the examination of a defendant or debtor who 
has given notice of his desire to take the oath for the relief of poor 
debtors, files such charges in writing, subscribed and sworn to by the 
plaintiff or creditor or by some person in his behalf, the charges shall 
be considered in the nature of a suit at law, to which the defendant 
or debtor may plead that he is guilty or not guilty, and the magistrate 
may thereupon hear and determine the same. If a person arrested 
on execution, after such arrest, misspends or misuses to the amount of 
forty dollars, or to an amount equal to the sum for which he is 
arrested or committed, his goods, effects, or credits not exempt from 
being taken on execution but which cannot be attached by ordinary 
process of law, without first having offered such goods, effects, or 
credits to the arresting creditor in satisfaction or part satisfaction of 
his debt, the charge of such misspending or misuse may be filed in 
The plaintiff 
or creditor shall not upon the hearing give evidence of a charge of 
fraud not made or filed as herein provided, nor of a fraudulent act of 


the manner herein provided for filing charges of fraud. 


the debtor committed more than three years before the commencement 
of the original action. 

Secr. 50. When the hearing is had on the charges of fraud men- 
tioned in the preceding section, and judgment is rendered thereon by 
the magistrate, either party may appeal to the superior court, in like 
manner as from the judgment of a trial justice in civil actions. The 
trial in the court appealed to shall be by a jury, unless the court with 
the consent of both parties hears and determines it without a jury. 

SEcT. 51. 
allowance of the appeal recognize with sufficient surety or sureties to 


If the plaintiff or creditor appeals, he shall before the 


enter and prosecute his appeal with effect, to produce at the court 
appealed to a copy of all the proceedings upon said charges, and to pay 
all costs if judgment is not reversed. 
appeals, he shall recognize in like manner and with the further condi- 
tion thet if final judgment is against him he will within thirty days 
thereafter surrender himself to be taken on execution and abide the 
order of the court, or pay to the plaintiff or creditor the whole amount 
of the original judgment against him. 


If the defendant or debtor 


Either party 
may appeal. 
100 Mase. 257. 
125 Maes. 47. 
126 Mase. 28. 


Proceedinys on 
appeal. 


Debtor may be 
denied oath, &c 
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SroT. 52. If the defendant or debtor, after either of said charges 
has been made or filed against him, voluntarily makes default ata 
time appointed for the hearing, or if upon a final trial he is found 
guilty of any of them, he shall have no benefit from the proceedings 
under this chapter, and may be sentenced by the magistrate or court 
before whom the trial is had to confinement at hard labor in the 
house of correction for a term not exceeding one year, or to confine- 


ment in jail not exceeding six months. but the defendant or debtor, 


after the expiration of any sentence, may renew his application for 
the oath for the relief of poor debtors, as though he had not been 


found guilty and sentenced. 


